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PREFACE, 


Half  a  century  of  law  reform  has  made  Conveyancing  a  very 
different  art  from  what  it  was  in  the  days  of  Fines  and  Eecoveries. 
Then,  transactions  connected  with  the  transfer  of  land,  although  less 
frequent,  were  of  greater  magnitude  than  at  the  present  day,  and 
were  completed  with  what  seems  to  us  a  lavish  expenditure  of  words 
and  parchment.  Now,  on  the  contrary,  there  is  a  preponderance  of 
small  transfers,  and  the  length  of  deeds  has  been  diminished  to  pro- 
bably one-fourth  of  their  former  dimensions.  It  has  been  stated  on 
excellent  authority*  that  a  thousand  deeds  connected  with  land  are 
executed  every  day  in  England ;  and  that  many  of  them  relate  to 
transactions  so  small  that  even  a  moderate  registration  fee  would  be 
a  burthensome  tax.  As  to  the  vexed  question  of  prolixity,  although 
the  ticket  system  of  Conveyancing  has  not  yet  come  into  fashion,  it 
must  be  admitted  that  modern  drafts  have  been  shorn  of  all  the 
unnecessary  verbiage  with  which  they  were  formerly  overladen. 

Simplicity  of  transfer  has  been  for  many  years  the  end  to  which 
the  energies  of  law  reformers  have  been  directed ;  and  for  the  attain- 
ment of  this  end  two  distinct  methods  have  been  adopted.  The  one — 
Eegistration  of  Deeds  or  Titles — has  hitherto  been  an  absolute 
failure ;  the  other,  consisting  in  successive  amendments  of  the  law  of 
real  property,  has  effected  a  large  measure  of  practical  reform. 

During  the  earlier  half  of  the  present  reign,  the  work,  which  had 
been  begun  by  the  abolition  of  Fines  and  Eecoveries,  was  continued 
in  almost  every  Session  of  Parliament.  A  single  deed  of  grant 
replaced  more  cumbrous  forms  of  assurance ;  satisfied  terms  were 
extinguished;  facilities  for  alienation  were  provided  by  the  Leases 
and  Sales  of  Settled  Estates  Act,  and  numerous  amendments  were 
introduced  by  the  several  statutes  associated  with  the  names  of  Lord 
Cranworth  and  Lord  St.  Leonards. 

From   1860   until  the  passing  of  the  Judicature  Act  little  was 

*  See  tlie  evidence  of  Lord  Cairns  before  the  Select  Committee  of  the  House 
of  Commons  on  Land  Titles  and  Transfer,  1879. 
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done ;  but  ample  compensation  for  this  period  of  inaction  was  made 
by  the  reforms  of  the  ensuing  decade. 

The  Vendor  and  Purchaser  Act  provided  a  cheap  and  simple  mode 
of  determining  disputes  arising  on  sales  of  land,  and  reduced  to 
forty  years  the  length  of  title  to  be  shown  on  an  open  contract. 
The  Eeal  Property  Limitation  Act,  again,  operated  in  the  same 
direction,  by  diminishing  to  twelve  years  the  statutory  period  for 
the  acquisition  of  a  possessory  title. 

These,  and  other  preceding  changes,  however,  were  dwarfed  by 
the  important  innovations  introduced  by  the  Conveyancing  and 
Settled  Land  Acts.  The  professed  object  of  the  former  was  to 
simplify  and  improve  the  practice  of  Conveyancing ;  that  of  the 
latter  to  facilitate  the  alienation  of  land.  Short  as  the  time  is 
during  which  these  statutes  have  been  in  operation,  it  is  not  too 
much  to  say  that  they  have  effected  something  approaching  to  a 
revolution  in  the  system  of  Modern  Conveyancing. 

To  suit  these  altered  conditions  the  present  Work  is  designed. 
The  effect  of  the  statutes  relating  to  sales  of  land,  and  the  result  of 
the  judicial  decisions  on  the  subject,  are  concisely  stated;  and  the 
complications  which  arise  in  the  course  of  the  treaty  are  considered 
from  the  point  of  view  both  of  the  vendor  and  of  the  purchaser. 
Particular  attention  has  been  devoted  to  the  arrangement  of  the 
several  matters;  and  it  will  be  perceived  that  the  general  scheme 
which  has  been  adopted  consists  in  chronologically  following  the 
course  of  an  ordinary  transaction  of  sale. 

The  works  of  Lord  St.  Leonards  and  of  Mr.  Dart,  which  are 
universally  recognized  as  of  the  highest  authority,  have  been  occa- 
sionally cited  by  us  in  support  of  propositions  not  actually  covered 
by  judicial  decision.  Lord  Justice  Fry's  Treatise  on  Specific  Per- 
formance has  also  been  frequently  consulted,  and  has  afforded  much 
help  in  all  that  relates  to  the  litigious  relations  of  the  parties  to  a 
sale  of  land. 

A.  St.  J.  C. 

H.  M.  H. 

4,  New  Squabk,  Lincoln's  Inn, 

May,  1885. 
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Sect.  1. — Contracts  icithm  the  statute. 

By  the  fourth  section  of  the  Statute  of  Frauds  (29  Car.  II.  Statute  of 
c.  3),  it  is  enacted,  that  no  action  shall  be  brought  upon  any  ' 

contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorar^dum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized. 
The  object  of  the  Statute  of  Frauds  was  to  substitute  the 


^  THE  STATUTE  OF  FRAUDS. 

Chap.  I.  s.  1.  certainty  of  written  evidence  for  the  uncertainty  of  oral  evi- 
dence of  contracts :  BaUcy  v.  Sweeting,  9  C.  B.  N.  S.  843,  862. 
General  effect  This  section  does  not  provide  that  a  parol  contract  for  the 
sale  of  lands  shall  be  absolutely  void;  it  merely  takes  away 
the  remedy,  unless  the  contract  is  evidenced  by  writing  signed 
by  the  party  to  be  charged :  Leroux  v.  Broivn,  12  C.  B.  801 ; 
and  see  Crosby  v.  Wadsworth,  6  East,  602 ;  Fricker  v.  Thomlin- 
son,  1  M.  &  G-r.  772.  And  it  has  been  held,  in  a  case  under 
the  17th  section,  that  the  statute  relates  to  procedure  only,  or, 
in  other  words,  forms  part  of  the  lex  fori  and  not  of  the  lex  loci; 
and,  accordingly,  that  a  contract,  valid  according  to  the  law  of 
the  place  where  it  was  made,  but  not  in  accordance  with  the 
Statute  of  Frauds,  could  not  be  enforced  by  action  in  England : 
Leroux  v.  Brown,  12  0.  B.  801.  See,  however,  WilUams  v. 
Wheeler,  8  0.  B.  N.  S.  299,  316. 
Parol  contract  The  eif  ect  of  the  statute  will  probably  be  more  easily  under- 
writing, stood  when  it  is  remembered  that,  according  to  the  common 
law,  which  is  not  altered  in  this  respect  by  the  Statute  of 
Frauds,  there  is  no  such  thing  as  a  contract  in  writing  unless 
it  be  under  seal.  Where  the  terms  of  a  contract  are  reduced 
into  writing,  a  previous  parol  contract  to  the  same  effect  is 
always  supposed  to  have  existed ;  the  writing  being  nxerely 
evidence  of  the  contract  and  not  the  contract  itself :  see  Bohell 
V.  Hutchinson,  3  Ad.  &  E.  355.  "  All  contracts  are,  by  the 
laws  of  England,  distinguished  into  agreements  by  specialty 
and  agreements  by  parol ;  nor  is  there  any  such  third  class  as 
contracts  in  writing.  If  they  be  merely  written,  and  not 
specialties,  they  are  parol." — Per  Skynner,  0.  B. :  Rami  v. 
Ilwjhcs,  7  T.  E.  351.  See  Alderton  v.  Archer,  14  Q.  B.  D.  1. 
Signature  by  These  considerations  explain  how  the  agreement  may  be  in 
vrriting,  and  signed  by  only  one  of  the  parties  ;  for  "  the  agree- 
ment is  in  fact  completed  before  either  party  is  called  upon  to 
sign  "  :  Laythomy  v.  Bryant,  3  Scott,  238,  250. 

It  seijms  that  an  agreement  under  seal  is  not  within  the 

statute  :  Cherry  v.  Ileming,  4  Exch.  631. 

Sales  by  auc-       It  has  been  long  settled  that  a  sale  by  auction,  as  well  as  by 

the  statute,      private  contract,  is  subject  to  the  provisions  of  this  statute  :  Stans- 

field  V.  Johnson,  1  Esp.  101 ;   Walher  v.  Constable,  2  Esp.  659 ; 
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Buc/cmaster  v.  Rarrop^  7  Yes.  341 ;  Blagden  v.  Bradhem\  12  Yes.   Chap.  I.  s.  1. 
466 ;  Mason  v.  Armitage,  13  Yes.  25. 

Where  there  is  no  danger  of  fraud  or  perjury,  the  Court  has  Sales  by  the 
considered  the  agreement  outside  the  statute ;  and,  accordingly,  °^  ' 
a  sale  by  the  Court  binds  the  purchaser  without  his  signature  : 
Att.'Gen.  v.  Day,  1  Yes.  sen.  218.  But  the  ordinary  conditions 
of  sale  now  employed  by  the  Court  require  the  purchaser,  at  the 
time  of  sale,  to  subscribe  his  name  and  address  to  his  bidding : 
E.  S.  C.  1883,  App.  L.  No.  15.    See  also  Ord.  LI. 


Sect.  2. — Interests  in  Land, 

The  words  "  any  interest  in  or  concerning"  lands,  tenements  What  are  in- 
or  hereditaments,  are  perfectly  general ;  and  where  anything  is  ^[tlS  the^^^ 
done  which  substantially  amounts  to  a  sale  or  parting  with  an  statute. 
interest  in  land,  the  contract  is  within  the  4th  section  of  the 
Statute  of  Frauds  :  Kelly  v.  Webster,  12  C.  B.  283,  290. 

An  agreement  for  a  lease  has  always,  under  the  4th  section.  Agreement 
been  required  to  be  in  writing ;  but  where  there  is  no  writing, 
if  the  tenant  enters  and  pays  rent,  he  becomes  a  tenant  from 
year  to  year  on  the  terms  of  the  parol  lease  :  Doe  v.  Bell,  5 
T.  E.  471. 

The  first  section  of  the  Statute  of  Frauds  provides,  that  all  Lease. 
leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any 
uncertain  interest  of,  in,  to  or  out  of  any  messuages,  manors, 
lands,  tenements  or  hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not  put  in  writing  and  signed 
by  the  parties  so  making  or  creating  the  same,  or  theii'  agents 
thereunto  lawfully  authorized  by  writing,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only ;  and  the  second 
section  makes  an  exception  in  favour  of  leases  not  exceeding  the 
term  of  thi-ee  years,  at  a  rent  amounting  to  two-thirds  of  the  full 
improved  value  of  the  thing  demised. 

There  is  thus  an  apparent  inconsistency  between  the  two 
provisions  of  the  statute  which  relate  to  leases,  because  while  a 

b2 
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Chap.  I.  s.  2.  parol  lease  for  three  years  is  good  under  tlie  1st,  an  agreement 
for  the  same  is  invalid  under  the  4th  section.  The  following 
explanation  is  given  by  Bayley,  B.,  in  a  leading  case  on  the 
subject: — "The  effect  of  the  Statute  of  Frauds,  as  far  as  it 
applies  to  parol  leases  not  exceeding  three  years  from  the 
making,  is  this,  that  the  leases  are  valid,  and  that  whatever 
remedy  can  be  had  upon  them,  in  their  character  of  leases,  may 
be  resorted  to ;  but  they  do  not  confer  the  right  to  sue  the 
lessee  for  damages  for  not  taking  possession":  Edge\.  Strafford, 
1  Cr.  &  J.  391,  397. 

Certain  leases       By  the  3rd  section  of  the  Act  to  Amend  the  Law  of  Eeal 

to  be  by  deed.  -,  r^n\      -i  n  •  i  •        i 

Property  (8  &  9  Vict.  c.  106),  leases  which  were  previously 
required  to  be  in  writing  are  declared  to  be  void  at  law  unless 
made  by  deed.  But  Courts  of  equity,  liberally  interpreting  as 
valid  agreements  what  Courts  of  law  regarded  as  void  leases, 
frequently  gave  relief  by  decreeing  specific  performance;  and 
now,  since  the  Judicature  Act,  when  possession  has  been  taken 
under  an  agreement,  *'  there  are  not  two  estates  as  there  were 
formerly,  one  estate  at  common  law  by  reason  of  the  payment  of 
the  rent  from  year  to  year,  and  an  estate  in  equity  under  the 
agreement.  There  is  only  one  Court,  and  the  equity  rules  pre- 
vail in  it.  The  tenant  holds  under  an  agreement  for  a  lease. 
He  holds,  therefore,  under  the  same  terms  in  equity  as  if  a  lease 
had  been  granted." — Per  Jessel,  M.  E. :  WaUh  v.  Lonsdale,  21 
Ch.  D.  9. 
Summary.  The  subject  of  leases  and  agreements  for  leases  being  thus 

somewhat  complicated,  the  following  summary  of  the  present 
law  may  be  found  convenient : — 

1.  A  lease  for  a  term  not  exceeding  three  years,  at  a  rent  of 

two-thirds  of  the  full  improved  value,  may  be  made  by 
parol :  29  Car.  II.  c.  3,  s.  2. 

2.  But  an  agreement  for  such  a  lease  is  void  if  not  in  writing : 

Ibid.  s.  4, 

3.  When  the  term  exceeds  three  years,  or  the  rent  is  less 

than  two-thirds  of  the  full  improved  value,  the  lease 
must  be  imder  seal :  8  &  9  Yict.  c.  106,  s.  3. 

4.  An  agreement  in  writing  to  grant  a  lease  for  any  term, 

however  long,  is  valid,  and  will  be  specifically  enforced  ; 
see  Sail  v.  Warren,  9  Ves.  605. 
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5.  An  instrument  in  writing  which  purports  to  demise,  but  ^^^P*  ^-  ^-  2- 


which,  not  being  under  seal,  is  void  as  a  lease,  will  be 
construed  as  an  agreement,  and  specific  performance  will  V 
be  decreed  :  Parker  v.  Tasicell^  2  De  Gr.  &  J.  559 ;  and 
an  action  lies  for  not  accepting  the  lease:  Bond  v. 
Bosling,  1  B.  &  S.  371.  See  also  Tidei/  v.  Mollett,  16 
C.  B.  N.  S.  298 ;  Hmjne  v.  Cummings,  Ibid,  421 ;  Rolla- 
son  V.  Leon,  7  H.  &  N.  73  ;  overruling  Stratton  v.  Pettif, 
16  0.  B.  420. 

6.  An  action  may  be  brought  after  the  determination  of  the 

term  for  breach  of  the  stipulations  contained  in  a  void 
demise  :  Martin  v.  Smith,  L.  R.  9  Ex.  50. 

7.  Entry  and  payment  of  rent  under  a  void  lease  or  agree- 

ment constitutes  a  tenancy  from  year  to  year :  Doe  d. 
Thomson  v.  Amey,  12  Ad.  &  E.  476  ;  Wood  v.  Beard,  2 
Ex.  D.  30 ;  WoodfaU,  206. 

8.  An  agreement   for  a  lease,  which   is   capable  of   being 

specifically  performed,  now  confers  on  both  parties  the 
same  rights  as  a  lease  under  seal :  Walsh  v.  Lonsdale,  21 
Ch.  D.  9. 

The  third  section  of  the  statute  requires  all  surrenders  of  Surrenders, 
leases  to  be  in  writing ;  and  accordingly  the  mere  cancellation 
of  a  lease  will  not  amount  to  a  surrender  of  the  term  thereby 
created :  Boe  d.  Berkeley  v.  Archbishop  of  York,  6  East,  86. 

An  agreement  to  let  lodgings  is  one  which  requires  to  be  in  Lodgings, 
writing :  Edge  v.  Strafford,  1  Or.  &  J.  391.  See  also  Inman  v. 
Stamp,  1  Stark.  12;  2  Sel.  N.  P.  779.  But  an  action  may  be 
maintained  on  a  parol  agreement  for  board  and  lodging  in  a 
boarding-house,  no  room  being  specified :  Wright  v.  Stavert, 
2  E.  &  E.  721 ;  or  for  the  repair  of  a  ship  in  a  dry-dock : 
Wells  v.  Kingston-upon-Rull,  L.  E.  10  C.  P.  402. 

The  statute,  though  it  does  not  extend  to  the  creation  of  a  Tenancy  from 
tenancy  from  year  to  year,  requires  an  assignment  {Botting  v. 
Martin,  1  Camp.  317)  and  a  surrender  {Mollett  v,  Brayne,  2 
Camp.  103)  of  such  an  interest  to  be  in  writing. 

A  contract  to  give  up  a  tenancy  from  year  to  year,  and  pro-  Transfer  of 
cure  another  person  to  be  accepted  tenant,  is  a  contract  for  the  year^to^year^ 
sale  of  an  "  interest  in  land  "  ;  and,  even  if  a  parol  contract  of 
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Chap.  I.  s.  2.  sucli  a  natiu'e  be  executed  on  one  side  by  tlie  surrender  of  the 
tenancy  and  the  acceptance  of  the  new  tenant,  no  action  will 
lie  for  the  consideration :  Cocjdng  v.  Ward,  1  C.  B.  858.  But 
where  the  consideration  for  the  delivery  of  certain  premises 
consisted  of  the  release  of  a  debt,  it  was  held,  in  an  action  for 
the  recovery  of  the  debt,  that  the  performance  of  the  contract  by 
the  defendant  could  be  pleaded  in  satisfaction  :  Lavery  v.  Tnrley, 
6  H.  &  N.  2'39.  So  also  an  agreement  by  a  lessee  to  quit  pos- 
session of  his  farm  on  a  certain  day,  paying  all  outgoings,  in 
consideration  of  a  sum  of  money  and  of  the  purchase  by  the 
incoming  tenant  of  certain  articles  at  a  fair  valuation,  is  within 
the  statute :  Smith  v.  Tombs,  3  Jur.  72 ;  Buttemere  v.  Sayes, 
5  M.  &  W.  456. 
Contract  to  ^  contract  whereby  one  person  agrees  to  procure  for  another 

terest  in  land  an  interest  in  land  is  within  the  statute.  Thus,  in  Horsey  v. 
Graham  (L.  E.  5  C.  P.  9),  it  was  held  that  an  agreement  by  a 
public-house  broker  "to  get  the  lease  and  everything  for  60/. 
cash,"  he  himself  having  no  interest  in  the  public-house,  required 
to  be  in  writing  under  the  4th  section  of  the  Statute  of  Frauds. 
Produce  of  The  question  whether  a  contract  for  the  sale  of  timber,  crops, 

or  other  produce  of  the  soil,  is  one  within  the  Statute  of  Frauds, 
has  been  much  discussed,  and  is  one  of  considerable  difficulty ; 
for  "  no  general  rule  is  laid  down  in  any  one  of  the  cases  that 
is  not  contradicted  by  some  other." — Per  Lord  Abinger :  Rodivell 
V.  Phillips,  9  M.  &  W.  501.  This  conflict  of  authority  seems  to 
have  chiefly  arisen  from  some  uncertainty  as  to  the  time  when 
the  subject-matter  of  the  contract  was  to  be  ascertained.  The 
sale  of  unripe  produce  to  be  delivered  at  maturity  evidently 
conferred  on  the  purchaser  the  benefit  of  the  soil  while  his  crop 
was  ripening,  and  the  earlier  decisions  treat  this  as  an  interest 
in  land ;  while  the  later  ones  seem  to  proceed  on  the  principle 
that  the  contract  is,  in  such  cases,  to  deliver  chattels  to  be  ascer- 
tained at  a  future  time.  The  following  statement  is  taken  from 
the  notes  to  Duppa  v.  Mayo,  1  Wms.  Saund.  394  : — 

"  It  has  been  held  in  several  cases  that  a  sale  of  groiciny  crops 
is  a  sale  of  an  interest  in  land  within  this  section  :  Waddington 
V.  Bristoic,  2  Bos.  &  P.  452  ;  Crosby  v.  Wadsicorth,  6  East,  602  ; 
Emmerson  v.  Eeelis,  2  Taunt.  38  ;  but  it  is  otherwise  where  the 
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crops  have  arrived  at  maturity  at  the  time  of  sale,  or  are  to  be  Chap.  i.  s.  2. 
taken  away  immediately:  Farlicr  v.  Staniland,  11  East,  362; 
Warwick  v.  Bnicey  2  M.  &  S.  205.  The  principle  of  these 
decisions  appears  to  be  this — that  whenever  at  the  time  of  the 
contract  it  is  contemplated  that  the  purchaser  should  derive  a 
benefit  from  the  further  growth  of  the  thing  sold,  from  further 
vegetation,  and  from  the  nutriment  afforded  by  the  land,  the 
contract  is  to  be  considered  as  for  an  interest  in  land." 

This  doctrine,  as  the  learned  author  remarks,  has  been  mate- 
rially qualified  by  later  decisions,  and  the  following  propositions 
are  an  attempt  to  classify  the  existing  law  on  the  subject : — 

1.  A  contract  for  the  immediate  delivery  of  something  affixed  Inunediate 

clelivery. 

to  the  land  is  not  within  the  statute  :  Parker  v.  SUiniland,  11 
East,  362 ;  and  it  will  make  no  difference  whether  the  crop  is 
to  be  reaped  by  the  seller  or  the  buyer,  for  in  the  latter  case  the 
buyer  will  take  a  right  to  come  upon  the  land,  but  will  have  no 
interest  in  the  soil :  Parker  v.  Staniland,  -uhi  supra  ;  Marshall  v. 
Green,  1  C.  P.  D.  35.  d.  ^Law/pm  v^^fu^w^UL ,  i«^v.'^  ^.^.^  , 

This  proposition  holds  good  whether  the  contract  relates  to 
fructus  industriales  {e.  g.  corn,  potatoes,  &c.,  which  are  produced 
by  annual  labour) :  Jones  v.  Flint,  10  Ad.  &  E.  753  ;  or  to  the 
almost  spontaneous  produce  of  the  soil,  as  timber :  Smith  v. 
Surman,  9  B.  &  0.  561 ;  Phodes  v.  Baker,  1  Ir.  C.  L.  Rep.  488 ; 
Marshall  v.  Green,  1  C.  P.  D.  35  ;  or  fruit :  Podwell  v.  Phillips, 
9  M.  &  W.  501. 

2.  A  contract  for  the  future  delivery  hy  the  seller  of  a  crop.  Future 
whether //'wc^?^s  industriales  or  not,  imripe  at  the  date  of  the  bysdier. 
contract,  is  not  within  the  statute :  Warwick  v.  Bruce,  2  M.  &  S. 

205 ;  Evans  v.  Poherts,  5  B.  &  C.  829. 

3.  A  contract  that  the  buyer  shall  himself  take  the  crop  when  Emblements 

taken  by 

it  is  ripe  is  not  within  the  statute  if  the  crop  is  fructus  indus-  buyer  at  a 
triales :  Warwick  v.  Bruce,  2  M.  &  S.  205.  Thus,  in  Jones  v.  ^  ^^  "^^* 
Flint  (10  Ad.  &  E.  753),  where  corn,  potatoes,  and  lay  grass 
were  included  in  one  contract.  Lord  Denman,  C.  J.,  said :  "  All 
but  the  lay  grass  are  fructus  industriales.  As  such  they  are 
seizable  by  the  sheriff  under  a  fi.  fa.,  and  go  to  the  executor, 
not  the  heir.  If  they  had  been  ripe  it  would  have  been  quite 
settled  that  the  contract  was  for  the  sale  of  chattels,  and  although 
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Future  crop, 
not  being 
emblements, 
taken  by 
buyer. 


Licence. 


Sale  to 

incoming 

tenant. 


Fixtures. 


Chap.  I.  s.  2.  they  had  still  to  derive  nutriment  from  the  land,  yet  a  contract 
for  the  sale  of  them  has  been  determined,  from  this  their  original 
character,  not  to  be  on  that  account  the  sale  of  an  interest  in 
land."     See  also  Sainshury  v.  Mattheics,  4  M.  &  W.  343. 

4.  A  contract  that  the  buyer  shall  himself  take  the  organic 
produce,  not  being  f nidus  imhistriaks,  when  it  is  ripe  is  within 
the  statute,  if  it  appears  to  have  been  the  intention  of  the  parties 
that  he  should  have  for  that  purpose  the  exclusive  right  to  pos- 
session of  the  land,  or  of  the  crop  growing  on  the  land.  See 
Warwick  v.  Bruce,  2  M.  &  S.  205.  Thus  it  has  been  held  that 
a  contract  for  the  purchase  of  a  standing  crop  of  grass  to  be 
mown  and  made  into  hay  by  the  purchaser,  conferred  an  exclu- 
sive right  to  the  vesture  of  the  land  during  a  limited  time,  and 
required  to  be  in  writing,  as  a  contract  or  sale  of  an  interest  in 
or  concerning  lands :  Crosby  v.  Wadsicorth,  6  East,  602.  See 
also  Teal  v.  Atity,  2  Bro.  &  B.  99 ;  Scorell  v.  Boxally  1  Y.  &  J. 
396  ;  Carrmrjton  v.  Boots,  2  M.  &  W.  248 ;  Boclivell  v.  Phillips, 
9  M.  &  W.  501 ;  Jones  v.  Flint,  10  Ad.  &  E.  753,  a  case  in 
which  a  contract  for  the  "  lay  grass  "  was  construed  to  be  an 
agreement  for  agistment  of  cattle. 

Although  a  contract  may  be  void  under  the  statute,  it  may  be 
pleaded  as  a  licence  in  answer  to  an  action  of  trespass :  Carring- 
ton  V.  Boots,  2  M.  &  W.  248. 

A  sale  of  crops  by  a  landlord  (Barl  of  Falmouth  v.  Thomas,  1 
Cro.  &  M.  89)  or  an  outgoing  tenant  {Mayficld  v.  Wadsley,  3  B. 
&  C.  357)  to  an  incoming  tenant,  when  connected  with  the 
agreement  for  the  tenancy,  as  in  the  former  case  it  generally  is, 
must  be  evidenced  by  writing,  even  when  the  crops  are  separately 
valued.  But  a  sale  of  the  crops  by  an  outgoing  tenant,  either 
to  the  landlord  or  to  the  incoming  tenant,  would  seem,  if  a 
separate  transaction,  to  be  only  a  release  of  his  right  to  take  the 
crop. 

Fixtures  resemble  growing  crops  in  being  annexed  to  the 
freehold,  and  in  being  usually  divided  into  two  classes,  accord- 
ing as  they  go  to  the  heir,  or  the  executor.  There,  however,  the 
resemblance  ceases ;  for  fixtures  derive  no  benefit  from  the  soil 
as  growing  crops  do,  and  a  sale  of  fixtures  to  a  person  not 
having  any  interest  in  the  land  must  necessarily  be  a  sale  of 
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cliattels.  There  is  but  little  authority  on  the  question  whether  Chap.  I.  s.  2. 
fixtures  are  an  interest  in  land  within  the  meaning  of  the 
Statute  of  Frauds;  but  it  has  been  decided  that  a  contract 
whereby  a  landlord  and  tenant  agree,  before  the  expiration  of 
the  tenancy,  that  the  fixtures  shall  be  taken  by  the  landlord  at 
a  fair  valuation,  is  not  a  sale  of  an  interest  in  land  within  the 
4th  section :  IlaUen  v.  Eunder,  1  Cr.  M.  &  E.  266 ;  or  of  goods 
and  chattels  within  the  17th  section:  Lee  v.  Gaskell,  1  Q.  B.  D. 
700.     See  also  Lee  v.  Eisclon,  7  Taunt.  188. 

The  same  principle  would  seem  to  apply  between  an  incoming 
and  an  outgoing  tenant.  It  is,  therefore,  conceived  that  a  sale 
of  fixtures  by  themselves  is  never  within  the  statute;  for  if 
made  to  the  landlord  or  the  intending  occupier,  it  amounts  to  a 
release  of  the  right  to  sever,  while,  if  made  to  a  stranger, 
whether  for  immediate  or  future  delivery,  and  whether  the 
severance  is  to  be  effected  by  the  buyer  or  the  seller,  the  sale  is 
not  of  any  interest  in  land,  but  of  things  which  are  to  acquire 
the  character  of  chattels  at  a  future  time. 

The  foregoing  remarks  must  not  be  understood  as  applying 
to  cases  where  there  is  one  contract  including  both  land  and 
fixtures,  which  must  of  course  be  in  writing.  See  fm^ther,  as  to 
assignments  of  fixtures,  Benjamin  on  Sales  of  Personalty,  118, 
3rd  ed. ;  Amos  &  Ferard,  328,  3rd  ed. ;  The  BiUs  of  Sale  Act, 
1878  (41  &  42  Yict.  c.  31),  s.  4  ;  and  the  Agricultural  Holdings 
Act,  1883  (46  &  47  Yict.  c.  61),  s.  34. 

A  licence  is  distinguished  from  a  lease  by  its  conferring  on  Licences. 
the  licensee  no  interest  in  the  soil,  but  merely  some  personal  and 
inalienable  privilege.  A  licence,  not  being  a  lease,  is  not  within 
sect.  1  of  the  Statute  of  Frauds  :  Weh  v.  Paternoster,  Palm.  71; 
Doe  d.  Hanlc7j  v.  Wood,  2  B.  &  Aid.  724;  and  therefore  a 
parol  agreement  that  the  plaintiff  should,  during  the  term  of 
seven  years,  have  the  liberty  of  stacking  coals  upon  part  of  a 
close,  and  have  the  sole  use  of  that  part  of  the  close,  has  been  ^ 
held  not  to  be  void,  but  a  valid  licence  for  the  seven  years : 
Wood  V.  Lake,  Sayer,  3.  This  decision  has  been  questioned 
(see  Sug.  V.  &  P.  123 ;  Dart,  199)  ;  and  the  agreement  there 
certainly  seems  to  have  been  more  than  a  mere  licence,  and  to 
have  amounted  to  a  demise.     It  is  not  very  important  to  deter- 
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Chap.  I.  s.  2.  mine  whether  a  mere  licence  can  be  granted  by  parol,  for  such 
a  licence  is  revocable  at  the  will  of  the  grantor  :  Wood  v.  Lead- 
Parol  licence.  bittej%  13  M.  &  "W.  838.  This  places  the  licensee  in  a  dilemma, 
for  if  the  licence  is  coupled  with  an  interest  it  must  be  in 
writing,  and  if  it  is  not  it  is  revocable.  Mr.  Justice  Cave  rested 
his  argument,  as  counsel  in  the  case  of  Wells  v.  Kingston-iqwii' 
Htill,  L.  R.  10  C.  P.  402,  upon  this  dilemma ;  and  it  can 
scarcely  be  said  to  have  been  answered  by  the  Lord  Chief 
Justice  in  the  following  remarks : — "  The  dilemma  suggested 
does  not,  as  I  think,  arise.  The  contract  did  not  relate  to  the 
possession  or  enjoyment  of  the  land,  or  any  right  over  it,  but 
only  to  the  use  of  it  under  very  stringent  regulations,  the 
defendants  retaining  themselves  complete  possession  of  and  all 
rights  over  it,"  p.  409.  See  further,  Taylor  v.  Waters^  7  Taunt. 
374 ;   Wright  v.  Starert,  2  E.  &  E.  721. 

A  licensee  by  parol  is  not  a  trespasser  until  the  licence  has 
been  revoked,  and  sufficient  notice  must  be  given  of  the  revoca- 
tion to  enable  the  licensee  to  discontinue  the  occupation  of  the 
premises :  Cornish  v.  Stubbs,  L.  R.  5  C.  P.  334 ;  Mellor  v. 
Watkins,  L.  R.  9  Q.  B.  400. 

Where  a  licence  is  coupled  with  an  interest  (as,  for  example, 
a  right  to  search  for  and  take  away  minerals),  it  becomes  an 
incorporeal  hereditament,  is  irrevocable,  and,  by  a  rule  much 
older  than  the  Statute  of  Frauds,  must  be  created  by  deed : 
Heivlins  v.  Shippam^  5  B.  &  C.  221  ;  Cocker  v.  Cowper^  1  Cr. 
M.  &  R.  418 ;   Wood  v.  Leadbitter,  13  M.  &  W.  838. 

The  rule  that  an  incorporeal  hereditament  must  be  created 
by  deed  is — diifeiing  in  this  respect  from  the  Statute  of  Frauds 
— part  of  the  lex  loci  and  not  of  the  lex  fori :  Adams  v.  Chitter- 
buck,  10  Q.  B.  D.  403. 

'  It  is  conceived  that  an  executory  agreement  for  the  grant  of 
a  licence  coupled  with  an  interest,  or  of  an  easement,  is  within 
sect.  4  of  the  Statute  of  Frauds,  as  relating  to  an  interest  in 
lands ;  and  that  if  such  an  agreement  has  been  entered  into  for 
valuable  consideration  it  will  be  specifically  enforced  if  it  is  in 
writing,  and  signed  by  the  party  to  be  charged,  or  if  being 
verbal  it  has  been  so  acted  upon  as  to  make  it  inequitable  for 
the  grantor  to  withdraw :    see  Duke  of  Devonshire  v.  Eglin,  14 
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Beav.  530 ;    JFinter  v.  BrochwcU,  8  East,  308 ;  Fro(jlei/  v.  Earl  Chap.  i.  s.  2. 
of  Lovelace,  John.  333. 

A  right  to  kill  and  take  away  game  is  a  2^}'ofit  a  2>rendre,  and  A  right  to  kill 
an  agreement  for  the  enjoyment  of  such  a  right  is  a  contract  for  game. 
an  interest  in  land,  and  therefore  within  sect.  4  of  the  Statute 
of  Frauds :   Webber  v.  Lee,  9  Q.  B.  D.  315  ;  but  it  seems  that  a 
mere  right  to  shoot  or  hunt,  without  taking  away  the  game, 
might  be  the  subject  of  a  parol  licence  :  Ibid. 

Land  bought  by  a  partner  for  the  purposes  of  the  partnership  Land  held  for 
is  not,  as  between  the  partners,  wdthin  the  Statute  of  Frauds,  purposes.  ^ 
and  the  other  members  of  the  firm  can  establish  their  claim  by 
parol  evidence. 

Thus,  where  one  of  four  partners  in  a  bank  took,  with  three 
strangers,  a  lease  of  a  colliery  as  tenants  in  common.  Lord 
Bosslyn,  L.  C,  observed,  "  The  question  of  partnership  must  be 
tried  as  a  fact.  If  it  is  established  that  these  persons  (/.  e.  the 
members  of  the  banking  firm)  were  partners  in  the  colliery,  in 
which  land  was  necessary  to  carry  on  the  trade,  the  lease  goes 
as  an  incident "  :  Forster  v.  Rale,  3  Yes.  696 ;  5  Yes.  308. 

A  partnership  may  also  be  constituted  without  writing  for  the 
purpose  of  speculating  in  land,  and  either  partner  may  establish 
his  interest  in  any  particular  purchase  on  behalf  of  the  firm 
without  evidence  in  writing :  Bale  v.  Hamilton,  5  Hare,  369 ; 
2  Ph.  266. 

Partners  may,  after  the  expiration  of  the  original  term,  agree 
by  parol  to  continue  the  partnership  "  on  the  old  terms,"  and 
land  used  for  partnership  purposes  will,  under  those  circum- 
stances, be  bound  by  the  provisions  of  the  articles,  including  a 
right  of  pre-emption  in  favour  of  one  of  the  partners :  Essex  v. 
Essex,  20  Beav.  442. 

The  case  of  Caddick  v.  Shidmore  (2  De  Gr.  &  J.  52),  seems  to 
conflict  with  the  foregoing  decisions ;  for  there  it  was  held  that 
an  agreement  between  the  plaintiff  and  defendant  to  become 
partners  in  a  colliery,  for  the  purpose  of  demising  it  upon 
royalties,  which  were  to  be  divided  in  some  proportion  between 
them,  was  incapable  of  being  enforced,  unless  proved  by  such 
evidence  as  is  required  by  the  Statute  of  Frauds.  But  on  this 
case  two  points  are  to  be  noticed,  which  may  perhaps  reconcile 
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Chap.  I.  s.  2.  the  decision  with  those  already  referred  to — (1)  There  was  no 
partnership  except  in  the  colliery ;  and  (2)  The  colliery  belonged 
to  the  defendant  before  the  alleged  agreement  for  partnership. 
The  agreement  to  enter  into  partnership,  therefore,  was  in 
substance  an  agreement  to  become  tenants  in  common  of  the 
defendant's  land. 
Shares  in  Shares  in  a  railway  company  {Bradley  v.  Iloldsu-orth,  3  M.  & 

W.  422  ;  BuncKft  v.  Albrecht,  12  Sim.  189),  in  a  projected 
railway  company  (Tempest  v.  Kilner,  3  C.  B.  249),  in  a  joint 
stock  banking  company  {Humhle  v.  Mitchell,  11  Ad.  &  E.  205), 
or  in  a  waterworks  company  {Bligh  v.  Brent,  2  Y.  &  C.  Ex.  268), 
are  neither  interests  in  land  within  sect.  4,  nor  goods,  wares 
or  merchandizes  within  sect.  17  of  the  Statute  of  Frauds. 

Shares  in  a  mine  worked  on  the  cost-book  principle  do  not 
constitute  an  interest  in  land  within  sect.  4,  in  the  absence  of 
evidence  that  the  shareholders  take  a  direct  interest  in  the  free- 
hold: Watson  Y.  Spratley,  10  Exch.  222;  PoivellY,  Jessopp,  18 
C.  B.  336. 

In  Boyce  v.  Greene  (Batty,  608),  it  was  held  that  a  share  in  a 
mining  company  incorporated  by  Act  of  Parliament  was  an 
interest  in  land,  on  the  ground  that  a  purchaser  acquired  a  share 
in  the  lands  of  the  company.  Even  if  rightly  decided,  which 
has  been  doubted  (see  Lindley,  p.  674),  this  case  would  govern 
very  few  at  the  present  day.  See  further,  Morris  v.  Glynn,  27 
Beav.  218 ;  disapproved  in  Entwistle  v.  Davis,  L.  R.  4  Eq.  272. 
The  proper  test  is  conceived  to  be,  "  What  is  the  nature  of  the 
interest  taken  by  each  shareholder?"  If  he  is  a  tenant  in 
common  of  the  property  of  the  company  the  share  is  within  the 
statute ;  if  he  has  only  a  money  interest  in  the  concern,  the 
share  is  personal  estate,  and  may  be  sold  by  parol.  See  Tojuj^m 
V.  Lomas,  16  0.  B.  145. 

In  Myers  v.  Perigal  (2  De  Gr.  M.  &  Gr.  599),  shares  in  a  joint 
stock  bank,  whose  assets  comprised  land  and  mortgages,  were 
held  not  to  be  within  the  Statute  of  Mortmain ;  and  Lord 
St.  Leonards  in  his  judgment  proposed  the  following  test,  which 
seems  to  be  equally  applicable  to  cases  under  the  Statute  of 
Frauds :  "The  true  way  to  test  it  would  be  to  assume  that  there 
is  real  estate  of  the  company  vested  in  the  proper  persons  under 
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the  provisions  of  the  partnership  deed.  Could  any  of  the  part-  Chap.  i.  s.  2. 
ners  enter  upon  the  lands,  or  claim  any  portion  of  the  real  estate 
for  his  private  purposes  ?  They  would  have  no  right  to  step 
upon  the  land  ;  their  whole  interest  in  the  property  of  the  com- 
pany is  with  reference  to  the  shares  bought,  which  represent 
their  proportions  of  the  profits,"  p.  620.  See  also  Hayter  v. 
Tacher,  4  K.  &  J.  243  ;  Edwards  v.  Hall,  6  De  G.  M.  &  G.  74 ; 
Atfrce  V.  Eaice,  9  Ch.  D.  337. 

Where  a  loan  has  been  contracted,  an  agreement  to  repay  it  Rent, 
out  of  future  rent  is  within  sect.  4  of  the  Statute  of  Frauds,  and  '"' 
a  direction  in  writing  to  the  tenant  to  pay  the  rent  to  the  lender 
when  it  accrues  due  is  a  revocable  authority  which  is  revoked  by 
the  bankruptcy  of  the  borrower  :  JSx  parte  Hall,  10  Ch.  D.  615. 
Arrears  of  rent,  however,  are  personalty,  and  are  not  within  the  ^ 
Statute  of  Mortmain,  or,  a  fortiori,  within  the  Statute  of  Frauds : 
Edwards  v.  Hall,  6  De  G.  M.  &  G.  74 ;  Thomas  v.  Hotvell,  L.  E. 
18  Eq.  198. 

A  parol  contract  to  pay  during  the  residue  of  a  term  a  per- 
centage of  the  cost  of  improvements  executed  by  the  lessor,  is 
not  a  demise  of  the  new  buildings  at  a  rent,  and  may  accordingly 
be  enforced :  Hohy  v.  Boebuck,  7  Taunt.  157 ;  and  this  holds 
even  if  the  additional  sum  is  treated  as  an  increase  of  the  rent : 
Donellan  v.  Bead,  3  B.  &  Ad.  899.  An  agreement,  however, ,, 
for  the  abatement  of  rent  is  within  the  statute  :  0^  Connor  v. 
Spaight,  1  Sch.  &  Lef.  305. 


Sect.  3. — Collateral  Agreements, 

If  an  agreement  is  void  as  to  land  on  account  of  not  satisfying  Land  and 
the  requirements  of  the  statute,  it  must  be  void  also  as  to  per-  P^^^^^^^*7- 
sonal  property  sold  with  it.     When  it  is  one  entire  contract  the 
whole  must  stand  or  fall  together :    Cooke  v.   Tombs,  2  Anst. 
420. 

But  where  there  are  distinct  contracts,  and  separate  prices  are  Distinct 
fixed,  that  relating  to  chattels  may  be   separately   enforced : 
Mayjield  v.  Wadsley,  3  B.  &  C.  357. 

After  a  parol  contract  concerning  an  interest  in  land  has  been  Executed 
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executed,  an  action  will  lie  upon  a  separate  promise  which  was 
to  have  been  performed  after  such  execution.  Thus,  on  a  sale 
of  premises,  it  was  agreed  that  10/.,  part  of  the  purchase-money, 
should  be  returned,  if  the  purchaser  should  be  refused  a  licence 
to  use  the  premises  as  a  slaughter-hoi^se,  and  the  purchaser, 
after  being  refused  the  requisite  licence,  was  held  entitled  to 
recover  the  10/. :  Green  v.  Saddington,  7  El.  &  B.  503.  See  also 
Griffith  v.  Young,  12  East,  513 ;  PouUer  v.  Killingheck,  1  Bos. 
&  P.  397 ;  Seaman  v.  Price,  2  Bing.  437. 

Where  the  acceptance  of  a  lease,  or  the  entering  into  any 
contract  relating  to  land,  is  itself  the  consideration  for  a  parol 
contract  relating  to  chattels,  the  latter  may  be  enforced,  not- 
withstanding its  intimate  connection  with  the  contract  relating 
to  land. 

Thus,  if  a  lessee  signs  a  lease  on  the  faith  of  a  parol  agree- 
ment by  the  landlord  to  destroy  rabbits  {Morgan  v.  Griffith, 
L.  E.  6  Ex.  70 ;  PJrskine  v.  Adeane,  L.  E.  8  Ch.  756),  or  to 
execute  repairs  {Angell  v.  Duke,  L.  E.  10  U.  B.  174,  overruling 
Mechelen  v.  Wallace,  7  Ad.  &  E.  49,  and  disapproving  Cocking 
V.  Ward,  1  C.  B.  858),  he  will  have  a  right  of  action  against 
the  landlord  if  the  promise  should  not  be  fulfilled. 

"  No  doubt,  as  a  rule  of  law,  if  parties  enter  into  negotiations 
affecting  the  terms  of  a  bargain,  and  afterwards  reduce  it  into 
writing,  verbal  evidence  will  not  be  admitted  to  introduce  addi- 
tional terms  into  the  agreement :  but,  nevertheless,  what  is 
called  a  collateral  agreement,  where  the  parties  have  entered 
into  an  agreement  for  a  lease,  or  for  any  other  deed  under  seal, 
may  be  made  in  consideration  of  one  of  the  parties  executing 
that  deed,  unless,  of  course,  the  stipulation  contradicts  the  terms 
of  the  deed  itself." — Per  Mellish,  L.  J.  :  Erskine  v.  Adcane, 
L.  E.  8  Ch.  766. 

Pending  negotiations  for  a  lease  of  a  dwelling-house,  it  was 
agreed  between  the  parties  that  the  plaintiff  (the  intending 
lessee)  should  pay  75/.  towards  certain  alterations  in  the  pre- 
mises. Instead  of  doing  this,  however,  he,  with  the  defendant's 
consent,  executed  part  of  the  alterations  himself.  He  was  sub- 
sequently, through  the  default  of  the  defendant,  prevented  from 
taking  possession,  and  the  negotiations  accordingly  fell  through. 
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It  was  held,  questioning  the  case  of  Hodgson  v.  Jolimon  (E.  B.  Chap.  i.  s.  3. 
&  E.  ^%h),  that  the  plaintiff  was  entitled  to  recover  the  value  of 
the  work  done  by  him  :  Pulhrook  v.  Laices,  1  Q.  B.  D.  284. 

"Where  an  option  is  given  to  the  lessee  to  take  an  extension  Separable 
of  his  lease,  the  contract  may  be  divided  into  two  parts,  an 
actual  demise  and  an  agreement  for  extension,  so  as  to  avoid 
the  operation  of  the  statute  8  &  9  Yict.  c.  106,  requiring  a  lease 
for  more  than  three  years  to  be  under  seal :  Hand  v.  Hally  2 
Ex.  D.  355.  In  this  case,  Lord  Cairns  said :  "  I  think  the 
agreement  is  an  actual  demise,  with  a  stipulation  superadded, 
that  if  at  his  option  the  tenant  gives  the  landlord  a  notice  of 
his  intention  to  remain,  he  shall  have  a  renewal  of  his  tenancy 
for  three  years  and  a  half." 


Sect.  4. — Signature  of  the  Agreeme^it. 

The  fourth  section  of  the  Statute  of  Frauds  requires  the  What  is  a 
agreement  or  some  memorandum  thereof  to  be  signed  by  the  signature. 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.  Signature  by  the  defendant  is 
thus  made  sufficient ;  and,  notwithstanding  the  absence  of 
mutuality,  the  Court  will  not  refuse  to  decree  specific  perform- 
ance, upon  the  ground  that  the  agreement  was  not  signed  by 
the  plaintiff :  Western  v.  Russell,  3  V.  &  B.  187 ;  Ormond  v. 
Anderson,  2  Ball  &  B.  863  ;  and  see  Egerton  v.  Mat/ieics, 
6  East,  307 ;  Allen  v.  Bennet,  3  Taunt.  169  ;  LaytJioarp  v. 
Bryant,  2  Bing.  N.  C.  735  ;  cases  which  finally  removed  the 
doubts  suggested  by  Laicrenson  v.  Butler,  1  Sch.  &  Lef.  13 ; 
Martin  v.  Mitchell,  2  J.  &  W.  413,  428,  as  to  the  validity  of  an 
agreement  signed  by  one  party  only. 

The  signature  is  to  have  the  effect  of  giving  authenticity  to  Signature  is 
the  whole  instrument,  and  if  the  name  is  inserted  so  as  to  have  gate  the 
that  effect,  it  does  not  signify  much  in  what  part  of  the  instru-  affieement. 
ment  it  is  to  be  found  ;  it  is  perhaps  difficult,  except  in  the  case 
of  a  letter  with  a  postscript,  to  find  an  instance  where  a  name 
inserted  in  the  middle  of  a  writing  can  well  have  that  effect : 
Per  Eyre,  B.  Stokes  v.  Moore,  1  Cox,  219,  223.     It  has  been 
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Chap.  I.  s.  4.  observed  by  Lord  Westbury  that  the  pbrases  "  authentic  "  and 
"  authenticity  "  are  not  quite  felicitous,  but  that  their  meaning 
is  plainly  this,  that  the  signature  must  be  so  placed  as  to  show 
that  it  was  intended  to  relate  and  refer  to,  and  that  in  fact  it 
does  relate  and  refer  to,  every  part  of  the  instrument :  Caton  v. 
Caton,  L.  E.  2  H.  L.  127,  143. 

Entry  in  Where  an  entry  was  made  in  the  minute  book  of  a  company, 

in  which  reference  was  made  to  a  draft  agreement,  parol  evi- 
dence was  admitted  to  connect  the  approved  draft  with  the 
entry ;  and  the  signature  of  the  chairman  at  the  next  meeting 
was  held  to  be  sufficient  to  satisfy  the  requirements  of  the 
statute:  Jones  v.  Victoria  Graving  Dock  Co.,  2  U.  B.  D.  314. 
Lush,  J.,  in  delivering  the  judgment  of  the  Court,  said  : — "  The 
signature  required  by  the  4th  section  is  not  of  the  substance  of 
the  contract ;  it  is  matter  of  procedure  only  [Leroux  v.  Broicn, 
12  C.  B.  801),  and  is  required  as  evidence  of  the  contract.  To 
prevent  frauds  and  perjuries,  the  Act  will  not  allow  any  other 
kind  of  proof  than  the  writing  itself  (if  it  be  in  writing),  or 
a  written  admission  that  the  contract  was  made,  and  that  it 
was  signed  in  either  case  by  the  party  to  be  charged.  But 
so  that  this  kind  of  evidence  is  given,  it  matters  not  that  the 
memorandum  was  not ,  made  at  the  time,  or  for  what  purpose 
the  signature  was  put,  if  only  it  was  put  to  attest  the  document 
as  that  which  contains  the  terms  of  the  contract." 

Intention  of         The  intention  of  the  person  signing  need  only  be  to  authenti- 

Bigmng^^  cate  the  instrument,  and  not  to  bind  himself  by  the  agreement ; 
and,  accordingly,  if  a  person,  knowing  the  contents  of  an  instru- 
ment, signs  his  name  as  witness,  it  will  satisfy  the  statute : 
Wclford  \ .  Bcazcly,  3  Atk.  503.  Lord  Eldon,  referring  to  this 
decision,  said  : — "Lord  Hardwicke  has  already  decided,  that 
where  either  the  party  himself,  or  a  person  duly  authorized  by 
him,  ascertains  the  agreement  by  a  signature,  not  in  the  body 
of  the  instrument,  which  I  represent  to  be  doubtful,  but  in  the 
form  of  addition,  that  signature  of  that  instrument  ascertains 
the  agreement  sufficiently  within  the  statute :  though  not  a 
signing  as  an  agreement,  yet  sufficient  to  identify-  the  agree- 
ment" :  Coles  V.  Trecotkick,  9  Yes.  234,  253. 

In  this  case  the  confidential  clerk  of  Smith,  the  auctioneer, 
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signed  a  contract  in  the  following  form  : — *  Witness,  Evan  Chap.  I.  s.  4. 
Phillips,  for  Mr.  Smith,  agent  for  the  seller,'  Lord  Eldon  said, 
"It  is  true  that  where  a  party,  or  principal,  or  person  to  be 
bound  signs  as — what  he  cannot  be — a  witness,  he  cannot  be 
understood  to  sign  otherwise  than  as  a  principal."  That  is  to 
say,  the  mere  fact  of  describing  himself  as  a  witness  will  not 
prevent  his  being  liable  as  a  principal. 

The  question  whether  a  document  was  sis^ned  by  a  particular  Signature 

1      -i^  ^1  i-  l.'l     ^  '         A    '^  explained  by 

person,  and,  ii  so,    the  purpose  lor  which    he    signed  it  are  evidence, 
matters  of  evidence  ;  and  if  there  is  any  ambiguity  in  the  form 
of  signature,  parol  evidence  of  contemporaneous  statements  is 
admissible  to  remove   the    ambiguity :    Young  v.   Schuler,  11 
a  B.  D.  651. 

A  distinction  must,  it  is  conceived,  be  drawn  between  a  Signature  as 
signatm'e  as  witness  to  the  instrument,  and  as  witness  to  the 
signature  of  another  person.  No  case  can  be  cited  in  which  a 
signature  in  the  latter  capacity  has  been  held  to  bind  the  signa- 
tory as  a  contracting  party.  In  WeJford  v.  BeazeJij  (3  Atk. 
503)  a  mother,  on  the  marriage  of  her  daughter,  signed  as  a 
witness  marriage  articles  which  purported  to  settle  a  sum  of 
money  agreed  to  be  paid  by  her  as  a  portion.  She  was  not 
named  as  a  party,  but  was  held  bound,  apparently  because  she 
authenticated  the  articles  by  her  signature.  Lord  Hardwicke's 
judgment  rests  on  the  mother's  knowledge  of  the  contents  of 
the  articles,  and  he  seems  to  have  considered  that  the  attestation 
of  the  instrument  raised  no  presumption  of  knowledge  as  to  its 
contents.  See  report  in  1  Yes.  sen.  6.  In  Cohs  v.  Trecothick 
(9  Yes.  234),  the  signature  relied  on  was  clearly  a  signature  by 
an  authorized  agent,  and  not  the  attestation  of  another  signa- 
ture. In  GoshellY.  Archer  (2  Ad.  &  E.  500),  the  auctioneer's 
clerk  merely  witnessed  the  signature  of  the  purchaser,  and  this 
was  held  not  to  be  sufficient  to  satisfy  the  Statute  of  Frauds  so 
as  to  bind  the  vendor. 

In  a  recent  case,  a  document,  which  was  headed  "Supple-  Documents 

physically 

ment,"  commenced,  "I  had  quite  omitted  to  tell  you,"  and  was  unconnected, 
enclosed  in  the  same  envelope  with  a  signed  letter;  but  was 
written  on  a  separate  sheet  of  paper,  and  was  not  signed  in  any 
c.  c 
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Signature  by 
agents. 


Coles  V. 
Ti-ecothick. 


manner,  it  was  held  to  be  invalid  as  a  declaration  of  trust : 
Kronheim  v.  Johnson,  7  Ch.  D.  60. 

An  agent  for  the  sale  or  purchase  of  land  may  be  appointed 
by  parol ;  but  it  is  in  general  desirable  that  his  authority  should 
be  given  by  writing :  see  CUnan  v.  Cooke,  1  Sch.  &  Lef .  22  ; 
Heard  v.  Pilletj,  L.  R.  4  Ch.  548  ;  Cave  v.  Mackenzie,  46  L.  J. 
Ch.  564.  And  the  question,  whether  he  had  authority  to  bind 
his  principal  is  one  of  fact  for  the  jury :  Ridgicay  v.  Wharton, 
6  H.  L.  C.  238,  at  pp.  260,  271. 

The  first  and  third  sections  of  the  Statute  of  Frauds,  which 
relate  to  the  granting  of  leases,  require  agents  who  sign  on 
behalf  of  their  principals  to  be  appointed  by  writing ;  but  the 
fourth  and  seventeenth  sections  are  satisfied  by  a  parol  appoint- 
ment. 

There  is  some  difference  in  the  language  used  in  the  fourth 
and  seventeenth  sections,  the  fourth  speaking  of  a  signature 
"by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized ;"  while  the  seventeenth 
adopts  the  form,  "  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized."  The 
adoption  of  the  plural  instead  of  the  singular  number  has  not, 
however,  affected  the  interpretation  of  the  section;  and,  it 
seems,  that  so  far  as  the  signature  by  agents  is  concerned,  there 
is  no  difference  between  the  two  sections.  The  authorities, 
therefore,  on  the  seventeenth  are  equally  authorities  on  the 
fourth  section ;  and  vice  versa. 

In  Coles  V.  Trecothick  (9  Yes.  234),  a  contract  written  on  the 
particulars  of  sale  was  signed  by  Phillips,  a  confidential  clerk 
of  Smith,  the  auctioneer,  in  the  following  form : — "  Witness, 
Evan  Phillips,  for  Mr.  Smith,  agent  for  the  seller."  The  Lord 
Chancellor  came  to  the  conclusion  on  the  evidence  that  Phillips 
was  "  lawfully  authorized  "  by  the  vendor  to  sign  the  contract 
(see  p.  243),  so  that  the  case  is  not  an  authority  for  the  proposi- 
tion that  auctioneers'  clerks  have,  in  general,  an  implied  autho- 
rity to  sign  the  name  of  the  vendor.  The  words,  "  agent  for 
the  seller,"  seem  to  have  been  taken  as  part  of  the  description 
of  Mr.  Smith,  and  not  as  describing  the  character  in  which 
Phillips  signed.     See  also  Blore  v.  Sutton,  3  Mer.  237. 
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One  of  ihe  pai-ties  cannot  be  the  agent  of  the  other  for  the  Chap.  I.  s.  4. 
purpose  of  signing  the  contract :  Sharman  v.  Brandt,   L.   E. 
6  Q.  B.  720. 

The  chairman  of  directors,  by   signing  the   minutes,    may  Directors. 
bind  the  company,  even  though  his  signature  be  affixed  alio 
intuitu — /.  c,  for  the  verification  of  the  proceedings  in  obedi- 
ence to  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  s.  67: 
Jones  V.  Victoria  Graving  Dock  Co.,  2  Q,.  B.  D.  314. 

The  part  of  the  instrument  in  which  the  name  appears  is  Position  of 
immaterial,  provided  the  intention  was  to  authenticate  the  whole 
agreement.  Thus,  a  letter  in  the  third'  person  commencing  with 
the  name  of  the  writer  {Ogilvie  v.  FoJjamhe,  3  Mer.  53),  or  an 
agreement  in  the  handwriting  of  the  party  to  be  charged  in  the 
form,  "  I,  A.  B.,  agree  with  0.  D.,  &c."  {Hubert  v.  Treherne, 
3  M.  &  Gr.  743),  or  "  Mr.  W.  P.  has  agreed,  &c."  {Propert  v. 
Parker,  1  E.  &  My.  625),  are  sufficiently  signed  without  a  sub- 
scription of  the  name.  See  also  Morison  v.  Tumour,  18  Yes. 
175  ;  Bleakley  v.  Smith,  11  Sim.  150.  But  a  formal  agreement 
commencing  with  the  names  of  the  contracting  parties,  and 
concluding  with  the  words  "as  witness  our  hands,"  without 
being  followed  by  any  name  or  signature,  is  not  duly  signed : 
Huhert  v.  Treherne,  3  M.  &  Grr.  743.  The  mere  circumstance 
of  the  name  of  the  party  being  written  by  himself  in  the  body 
of  a  memorandum  of  agreement  will  not  constitute  a  signatiu-c 
within  the  meaning  of  the  statute  :  Stokes  v.  Moore,  1  Cox,  219 ; 
Caton  V.  Caton,  L.  E.  2  H.  L.  127. 

The  surname  without  the  christian  name  is  a  sufficient  signa-  Form  of 
ture  :  Propert  v.  Parker,  1  E.  &  My.  625.  It  has  been  assumed 
in  several  cases  that  initials  constitute  a  signature  within  the 
meaning  of  the  statute  :  see  Jacob  v.  Kirk,  2  Moo.  &  E.  221 ; 
Sweet  V.  Lee,  3  M.  &  Grr.  452 ;  Kronheini  v.  Johnson,  7  Ch.  D. 
60.  But  if  placed  in  the  margin  opposite  an  interlineation, 
they  will  not  authenticate  the  entire  instrument :  see  In  the 
goods  of  Christian,  2  Eob.  110  ;  In  the  goods  of  Bleivitt,  5  P.  D. 
116.  There  must  he  some  name,  letter,  or  mark  affixed  to  the 
instrument  with  the  intention  of  authenticating  it.  Thus,  the 
mere  alteration  of  a  draft  by  a  defendant  in  his  own  hand- 
writing is  not  a  signature :  Hawkins  v.  Holnm,  1  P.  Wras.  770. 

c2 
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Chap.  I.  s.  4.   The  signature,  and  even  the  whole  agreement,  may  be  written 

Pencil.  in  pencil,  as  well  as  in  ink :  Geary  v.  Physic,  5  B.  &  C.  234. 

But  when  a  question  arises  whether  a  memorandum  constitutes 
a  concluded  agreement  or  not,  the  circumstance  of  the  signa- 
ture being  in  pencil  may  favour  the  supposition  that  the  signature 
was  deliberative :  Lucas  v.  James,  7  Hare,  410,  419. 

Printed  name.  If  a  man  is  in  the  habit  of  stamping  or  printing  his  name 
instead  of  writing  it,  he  may,  it  seems,  sign  in  that  manner  as 
well  as  by  his  written  name :  Saiinderson  v.  Jackson,  2  Bos.  &  P. 
238.  But  this  case  depends  for  its  authority  more  upon  the 
subsequent  recognition  than  upon  the  printed  names :  per  Tindal, 
C.  J.,  Huhert  v.  Treherne,  3  M.  &  Gr.  743,  754. 

The  name  of  the  seller  printed  at  the  head  of  a  bill  of  parcels 
is  not  of  itself  a  signature ;  but  the  contents  of  the  document 
may  show  an  appropriation  of  the  printed  name  to  the  particular 
contract,  in  which  case  it  will  be  a  valid  signature  :  Schneider  v. 
Norris,  2  M.  &  S.  286. 

Telegram.  It  would  seem  that  when  an  offer  by  letter  is  accepted  by 

telegram,  the  signature  to  the  instructions  for  the  telegram 
operates  as  a  signature  to  the  contract :  Godicin  v.  Francis,  L.  R. 
5  C.  P.  295. 


Sect.  5. —  Wliat  is  a  sufficient  Memorandum  or  Note, 
Memorandum       The  4th  section  of  the  statute  of  Frauds  does  not  require  the 

or  note.  . 

agreement  itself,  but  merely  some  memorandum  or  note  thereof, 
to  be  in  writing.  But  whether  it  be  in  form  an  agreement,  or 
only  a  memorandum  or  note  of  an  already  concluded  agreement, 
the  written  document  must  contain  all  the  material  terms  of  the 

w^  ^.  fW^Orv^  contract :  Owen  v.  Thomas,  3  My.  &  K.  353. 

'^^'^^^i^^^'  There  may  be  a  memorandum  or  note  of  a  contract  sufficient 

to  satisfy  the  statute,  which  when  written  was  not  intended  to 
operate  as  a  contract :  Forster  v.  Rowland,  7  H.  &  N.  103. 

A  request  to  be  let  off  the  pui'chase  may  serve  to  bind  the 
purchaser.  Thus  an  indorsement  on  a  draft  lease  in  the  follow- 
ing terms  was  held  to  be  a  sufficient  memorandum : — "  I  hereby 
request  Mr.  S.  (the  plaintiff)  to  endeavour  to  let  the  premises  to 
some  other  person,  as  it  will  be  inconvenient  to  me  to  perform 
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my  agreement  for  them,  and  for  so  doing  this  shall  be  a  suffi-  Chap.  I.  s.  5. 

cient  authority.     J.  Derrison  "  :   Shiju^ey  v  Derrisony  5  Esp. 

190. 

A  receipt  for  part  of  the  purchase-money  and  a  subsequent  Receipt, 
letter  may  together  constitute  a  sufficient  memorandum :  Stttdds 
V.  Watson,  28  Ch.  D.  305.     See  Li/as  v.  Stafford,  9  L.  E.  Ir. 
520. 

A  letter  written  by  the  solicitors  of  one  party  to  those  of  the  Abandon- 
other,  recommending  the  purchaser  "  to  relinquish  his  purchase,"  ^^teact. 
offering  to  pay  costs,  and  asking  for  a  return  of  the  abstract,  is 
an  abandonment,  not  a  ratification  of  a  previous  contract  which 
had  not  been  signed  by  the  vendor :  Goshell  v.  Archer,  2  Ad.  &  . 
El.  500. 

A  contract  by  an  agent  "subject  to  the  approval"  of  the 
vendor  is  not  a  sufficient  note  or  memorandum  to  satisfy  the 
statute :  Dyas  v.  Stafford,  9  L.  E.  Ir.  520. 

A  letter  which  contained  an  admission  of  the  bargain,  and  of  Letter. 
all  the  substantial  terms  of  it,  was  held  to  be  a  sufficient  note  or 
memorandum  of  the  contract  to  satisfy  the  17th  section,  not- 
withstanding that  the  writer  by  the  letter  repudiated  his  lia- 
bility :  Bailey  v.  Sweeting,  9  0.  B.  N.  S.  843.  See  also  Cooper 
V.  Smith,  15  East,  103 ;  Richards  v.  Porter,  6  B.  &  0.  437. 
The  terms,  however,  of  the  17th  section  are  not  in  this  respect 
as  comprehensive  as  those  of  the  4th  section :  Gibson  v.  Holland, 
L.  E.  1  0.  P.  1. 

The  requirements  of  the  statute  would  seem  to  be  satisfied  by 
a  letter  from  the  party  to  be  charged  to  his  solicitor  {Rose  v. 
Cunynghame,  11  Yes.  550  ;  Owen  v.  Thomas,  3  My.  &  K.  353 ; 
see  Goodidn  v.  Fielding,  4  De  Gr.  M.  &  Gr.  90),  or  to  his  agent 
{Gibson  v.  Solland,  L.  E.  1  C.  P.  1),  or  by  a  memorandum  not 
addressed  to  any  person  in  particular  {Goodwin  v.  Fielding,  4 
De  Gr.  M.  &  Gr.  90, 101) ;  but  not  by  instructions  for  the  prepa- 
ration of  a  conveyance  in  the  handwriting  of  the  defendant,  and 
signed  by  him :  Coolie  v.  Tombs,  2  Anst.  420.  See  Caton  v. 
Caton,  L.  E.  2  H.  L.  127,  140. 

A  draft  endorsed  vsdth  the  words  "  We  approve  of  the  within  Approval 
draft,"  followed  by  the  signatm'es  of  the  parties,  has  been  held 
at  nisi  pritts  not  to  be  an  agreement  or  memorandum  so  as  to 
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Chap.  I.  s.  6.  require  a  stamp :  Doe  d.  Lamhoiirn  v.  Pedgriph,  4  Car.  &  P. 
312.  But  a  draft  conveyance  which  recites  the  agreement  for 
purchase,  and  is  signed  by  the  parties,  may  "be  a  sufficient 
memorandum  of  contract.  "  It  is  a  question,"  says  Lord  St. 
Leonards,  "  to  be  decided  in  each  case,  whether  they  signed  in 
that  form  as  simply  approving  of  the  draft  as  such,  or  whether 
they  intended  to  give  validity  to  it  as  an  agreement :  "  Sug. 
Y.  &  P.  144.  The  recognition,  however,  in  this  manner  of  an 
existing  parol  contract,  would  seem  to  be  sufficient  without  any 
intention  of  signing  the  draft  as  an  agreement.  See  Saimderson 
V.  Jackson,  2  Bos.  &  P.  238.  The  approval  of  a  draft  by  one 
of  the  parties  is  very  different  from  an  approval  by  his  solicitor. 
When  a  non-professional  person  writes  the  word  "  approved  " 
upon  a  draft,  his  meaning  would  in  general  be  that  he  approved 
of  the  terms  of  the  agreement,  and  not  merely  of  the  legal  form 
and  expression  of  the  instrument:  Brogden  v.  Met.  Ry.  Co., 
2  App.  Cas.  mQ,  675. 

But  where  the  approval  of  a  draft  is  given  by  a  solicitor,  and 
not  by  the  party  himself,  it  is  more  difficult  to  establish  a  con- 
tract on  this  basis.  For  the  solicitor  i^  primcL  facie  the  agent  of 
his  client  only  for  the  purpose  of  reducing  the  agreement  into 
proper  form,  and  not  for  the  purpose  of  binding  him  by  his 
signature :  Smith  v.  Webster,  3  Ch.  D.  49.  The  unqualified 
acceptance,  however,  of  a  signed  draft,  if  communicated  without 
unreasonable  delay  to  the  opposite  party,  may,  it  seems,  con- 
stitute a  binding  agreement :  Thornhury  v.  Bevill,  1  Y.  &  C.  0. 
554 ;  and  see  Brogden  v.  Met.  By.  Co.,  2  App.  Cas.  666. 

A  letter  from  the  defendant's  to  the  plaintiff's  solicitor  in 
these  terms: — "  W.  has  been  with  us  to-day,  and  stated  that  he 
had  arranged  with  your  client.  A.,  for  the  sale  to  the  latter  of 
the  Golden  Lion  for  950/.  We  therefore  send  herewith  draft 
contract  for  your  perusal  and  approval " — is  not  such  a  note  or 
memorandum  of  an  agreement  as  is  required  by  the  Statute  of 
Frauds ;  for  the  authority  to  the  solicitor  was  not  to  write  a 
letter  which  should  contain  the  terms  of  the  contract,  but 
merely  to  prepare  a  formal  draft  contract  to  be  sent  to  the  other 
side  for  perusal  and  approval.  When  perused  and  approved, 
the  contract  was  intended  to  be  signed  by  the  parties  them- 
selves :  Smith  y.  Webster,  3  Ch.  D.  49. 
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Chap.  I.  B.  6. 

Sect.  6. — Exceptions  from  the  Statute.  

A  parol  contract  relating  to  land,  in  which  some  of  the  con-  Remedies  on 
nected  provisions  do  not  relate  to  land,  is  not  for  all  purposes  me^nts*^^^' 
invalidated  by  the  Statute  of  Frauds ;  and  where  it  has  been 
executed  so  far  as  regards  the  land,  a  party  may  in  some  cases 
maintain  an  action  for  a  breach  of  the  other  provisions :  Price 
V.  Leyhurn,  Grow,  N.  P.  Gas.  109 ;  Green  v.  SadcUngton,  7  El.  & 
B.  503. 

Where  a  lessee  agrees  to  pay  to  the  lessor,  as  the  price  of  his  Money  had 
consent  to  an  assignment  of  the  lease,  part  of  the  consideration 
received  from  the  assignee,  the  lessor  can,  after  the  money  has 
been  paid  to  the  lessee,  maintain  an  action  against  him  for 
money  had  and  received  to  his  use :  Griffith  v.  Young^  12  East, 
513. 

The  parol  contract,  although  not  capable  of  being  enforced,  Promise  to 
is,  after  being  executed,  a  sufficient  consideration  to  support  a  ^^^* 
promise  to  pay.  This  was  the  ground  of  decision  in  Seaman  v. 
Price,  2  Bing.  437,  where  the  plaintiff,  having  orally  contracted 
for  the  purchase  of  some  houses,  sold  the  bargain  to  the  defen- 
dant for  40/.  The  defendant  having  obtained  a  conveyance  of 
the  houses,  the  plaintiff  was  held  entitled  to  recover  the  40/. 

If,  after  the  execution  of  the  contract,  so  far  as  it  relates  to  Account 
land,  the  defendant  admits  a  debt  to  be  due  by  him  to  the 
plaintiff,  this  seems  to  be  sufficient  to  support  an  action  upon 
an  '*  account  stated  :  "  Knoides  v.  Michel,  13  East,  249  ;  Pinchon 
V.  Chilcott,  3  Car.  &  P.  236  ;  Cocking  v.  Ward,  1  0.  B.  858. 
See,  however,  Smart  v.  Harding,  15  C.  B.  652. 

The  foregoing  cases  were  decided  at  a  time  when  the  forms 
of  pleadings  were  of  more  importance  than  they  are  now ;  but 
they  serve  to  indicate  what  subsequent  recognition  of  a  parol 
contract  will  enable  the  plaintiff  to  recover.  It  is  not  in  every 
case  that  an  action  wiU.  lie  upon  an  executed  contract :  per 
Bramwell,  B.,  Sanderson  v.  G^^aves,  L.  E.  10  Ex.  234,  238, 
disapproving  the  dictum  of  Tindal,  C.  J.,  in  Souch  v.  Straw- 
bridge,  2  C.  B.  808,  814. 

There  must,  it  seems,  be  either  an  implied  or  express  re-  When  action 

,  .  .         lies  on  an 

newal  oi  the  promise,  or  an  account  stated  between  the  parties,  executed 

contract. 
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Chap.  I.  s.  6.  or  the  acknowledgment  of  an  existing  debt.  In  Sanderson  v. 
Graves,  sapra,  there  was  an  agreement  in  writing  to  grant  a 
lease  on  certain  terms,  and  that  if  the  lessee  sold  the  lease  for 
more  than  1,200/.,  which  he  did,  he  would  divide  the  difference 
with  the  plaintiff.  The  lease  was  subsequently  granted,  but  its 
terms  were  so  different  from  those  of  the  written  agreement 
that  the  Court  came  to  the  conclusion  that  it  had  been  granted 
under  a  substituted  agreement.  The  jury,  however,  found  that 
the  stipulation  as  to  dividing  the  surplus  purchase-money  re- 
.mained  in  force  or  had  been  renewed;  notwithstanding  this, 
the  Court  held  that  the  lessor  could  not  recover  the  moiety  of 
the  surplus  purchase-money  received  by  the  lessee,  but  that  the 
contract  should  have  been  in  vvriting  so  as  to  satisfy  the  Statute 
of  Frauds. 

Excepted  There  are  certain  cases  which  the  Courts  of  equity  have  with- 

cases. 

drawn  from  the  operation  of  the  Statute  of  Frauds,  "  in  con- 
tradiction to  the  positive  enactment  of  the  statute,  though  these 
proceedings  are  in  words  included  in  it :"  Bond  v.  Hopkins ^  1 
Sch.  &  Lef.  413,  434. 

Fraud  The  most  important  exception  is  furnished  by  the  case  of 

fraud,  for  "the  principle  of  the  Court  is  that  the  Statute  of 
Frauds  was  not  made  to  cover  fraud  :"  per  Turner,  L.  J.,  Lin- 
coin  v.  Wright,  4  De  Gr.  &  J.  16,  22  ;  and  see  Davies  v.  Otty,  35 
Beav.  208. 

"  The  Statute  of  Frauds  is  a  weapon  of  defence,  not  offence, 
and  does  not  make  any  signed  instrument  a  valid  contract  by 
reason  of  the  signature,  if  it  is  not  such  according  to  the  good 
faith  and  real  intention  of  the  parties" :  ]3er  Lord  Selborne,  L.  C, 
Jerms  v.  Berridge,  L.  E.  8  Ch.  351,  360.  This  observation  was 
accepted  and  approved  by  the  House  of  Lords  in  the  case  of 
Hussey  v.  Home  Payne ^  4  App.  Cas.  311. 

On  the  ground  of  fraud,  it  has  been  decided  that  where  the 
real  agreement  was  for  a  mortgage  but  a  conveyance  was  taken 
absolute  in  form,  the  defendant  could  not  insist  upon  his  con- 
veyance in  fraud  of  the  agreement :  Lincoln  v.  Wright,  4  De  Gr. 
&  J.  16.  So,  also,  a  parol  agreement  for  a  re-conveyance  if  the 
plaintiff  should  not  be  convicted  of  bigamy  was  enforced, 
although  the  defeudant  denied  the  agreement,  and  set  up  the 
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statute :  Bav'ic^  v.  Otfy,  35  Beav.  208  ;  and  see  Ilaigh  v.  Kaye,   Chap.  I.  s.  6. 
L.  E.  7  Ch.  469. 

Where  an  assignment  of  leasehold  premises  was  made  on  the 
express  understanding  that  the  defendant  was  to  hold  part  of  ,^ 
them  as  trustee  for  the  plaintiff,  the  defendant  was  not  allowed 
afterwards  to  repudiate  his  parol  agreement,  and  claim  the  pos- 
session of  the  whole  :  Booth  v.  Turk,  L.  R.  16  Eq.  182. 
.  In  Chattock  v.  MuUer  (8  Ch.  D.  177),  the  defendant  lulled  the 
plaintiff  into  not  making  an  offer  for  an  estate,  by  a  parol  re- 
presentation that  if  he  was  allowed  to  buy  it  himself  the  plaintiff 
should  have  the  part  which  he  wanted.  He  was  held  to  have 
purchased  part  as  agent  of  the  plaintiff,  and  an  inquiry  was 
directed  as  to  what  part  the  plaintiff  was  entitled  to,  and  the 
price  which  he  was  to  pay  for  it. 

Closely  connected  with  the  subject  of  fraud  is  the  doctrine  of  Pai-t  perform- 
*'  part  performance." 

"  It  was  against  conscience  to  suffer  the  party  who  had  Principle  on 
entered  and  expended  his  money  on  the  faith  of  a  parol  agree-  ^^^^^  ^*  ^^^*^- 
ment  to  be  treated  as  a  trespasser,  and  the  other  party  to  enjoy 
the  advantage  of  the  money  he  had  laid  out.  At  law  fraud 
destroys  rights :"  per  Lord  Redesdale,  Bond  v.  KopMns,  1  Sch. 
&  Lef.  413,  433  ;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22,  41 ;  but 
according  to  Cotton,  L.  J.,  the  true  ground  of  the  doctrine  is 
not  fraud,  but  "  that  if  the  Coui't  found  a  man  in  occupation  of 
land,  or  doing  such  acts  with  regard  to  it  as  would  prima  facie 
make  him  liable  at  law  to  an  action  of  trespass,  the  Court  would 
hold  that  there  was  strong  evidence  from  the  nature  of  the  user 
of  the  land  that  a  contract  existed":  Britain  v.  Bossiter,  11 
a.  B.  D.  123,  131 ;  Maddison  v.  AMerson,  8  App.  Cas.  467,  474. 

Possession  delivered  according  to  the  agreement  is  an  act  of  Possession, 
part  performance  which  takes  a  parol  agreement  out  of  the 
statute :  Butcher  v.  Stapely,  1  Yern.  363 ;  Earl  of  Aijlesford\ 
Case,  2  Str.  783 ;  Bowers  v.  Cator,  4  Yes.  9 1  ;  Dale  v.  Hamilton, 

5  Hare,  369,  381,  affirmed  2  Ph.  266 ;  Pain  v.  Coombs,  1  De  Gr. 

6  J.  34. 

And  the  case  is  strengthened  where  the  purchaser,  besides  Expenditure, 
entering  into  possession,  expends  money  on  the  faith  of  the 
agreement  :    Lester  v.  Foxcroft,  Colles,  P.  C.   108  ;    Wills  v. 


26 


THE  STATUTE  OF  FRAUDS. 


Chap.  I.  s.  6. 


Acts  must  be 
ref errible  to 
agreement. 


Wrongful 
possession. 


Possession 
of  tenant 
ambiguous. 


Possession 
taken  before 
contract. 


Without 
authority. 


Btradling,  3  Yes.  378 ;  Toole  v.  Medlicott,  1  B.  &  Beat.  393 ; 
Sutherland  v.  Briggs,  1  Hare,  26 ;  Bamsden  v.  Dyson,  L.  E,. 
1  H.  L.  129,  170. 

The  Acts  relied  on  as  a  part  performance  must  be  such, 
according  to  Lord  Hardwicke,  "  as  could  be  done  mth  no  other 
view  or  design  than  to  perform  the  agreement "  {Giinter  v. 
Halsey,  Amb.  586)  ;  or,  according  to  Sir,  T.  Plumer,  as  are 
"  unequivocally  ref  errible  to  the  agreement : "  Morphett  v.  Jones, 
1  Sw.  172, 181.  See  also  Cooth  v.  Jackson,  6  Yes.  12,  38 ;  Kine 
V.  Balfe,  2  B.  &  Beat.  343. 

Thus,  possession  obtained  T\Tongfully  is  not  a  part  perform- 
ance :  Cole  V.  White,  cited  1  Bro.  C.  0.  409  ;  nor  is  the  mere 
holding  over  by  the  tenant :  Wills  v.  StradUng,  3  Yes.  378,  381 ; 
but  it  may  be  referred  to  a  contract  for  a  renewed  lease  :  Lowell 
V.  Deiv,  1  T.  &  C.  0.  345,  356. 

Possession  as  tenant,  during  an  existing  tenancy,  is  of  course 
no  part  performance  of  a  contract  of  sale  :  Frame  v.  Dawson,  14 
Yes.  386 ;  Savage  v.  Carroll,  1  B.  &  Beat.  265,  282  ;  Brennan 
V.  Bolton,  2  Dru.  &  War.  349. 

Between  landlord  and  tenant,  observes  Sir  T.  Plumer,  where 
the  tenant  is  in  possession  at  the  date  of  the  agreement,  and 
only  continues  in  possession,  in  many  cases  that  continuance 
amounts  to  nothing  ;  but  admission  into  possession  having 
unequivocal  reference  to  the  contract,  has  always  been  con- 
sidered an  act  of  part  performance.  The  acknowledged  posses- 
sion of  a  stranger  jn  the  land  of  another  is  not  explicable, 
except  on  the  supposition  of  an  agreement,  and  has  therefore 
constantly  been  received  as  evidence  of  an  antecedent  contract, 
and  as  sufficient  to  authorize  an  inquiry  into  its  terms :  Morphett 
V.  Jones,  1  Sw.  172,  181. 

Possession  taken  in  the  course  of  negotiations,  which  after- 
wards ripen  into  a  contract,  may,  it  seems,  if  continued  after 
the  contract,  be  a  part  performance  thereof  :  Meynell  v.  Surtees, 
3  Sm.  &  a.  101,  115 ;  Pain  v.  Coombs,  1  De  G.  &  J.  34. 

Where  possession  is  taken  by  the  purchaser  without  authority 
from  the  vendor,  yet  if  the  latter  permits  the  possession  to  con- 
tinue for  any  length  of  time  [Gregory  v.  Mighcll,  18  Yes.  328), 
or  if  repairs  are  executed  by  the  pm-chaser  [Shillibeer  v.  Jarvis, 
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8  De  Gr.  M.  &  Gr.  79,  87)  in  pursuance  of  the  agreement,  it  will  Chap.  i.  s.  6. 
amount  to  a  part  performance. 

Expenditure  by  a  person,  to  whom  the  purchaser  has  agreed  Expenditure 
to  let  the  property,  will  take  the  case  out  of  the  statute :  Williams  purchaser. 
V.  Evans,  L.  E.  19  Eq.  547. 

The  acts  of  part  performance,  exemplified  in  the  long  series  Possession, 
of  decided  cases,  in  which  parol  contracts  concerning  land  have  of  land. 
been  enforced,  have   been   (almost,  if  not  quite,  universally) 
relative  to  the  possession,  use  or  tenure  of  the  land  :  per  Earl 
of  Selborne,  L.  C,  MadcUson  v.  Alderson,  8  App.  467,  480. 

In  the  same  case  he  lays  it  down  (p.  478),  in  accordance  with  Payment  of 

Till  T*p  fi  jmp  « 

this  principle,  that  "  it  may  be  taken  as  settled  that  part  pay-  money, 
ment  of  the  purchase-money  is  not  enough ;  and  judges  of  high 
authority  have  said  the  same  even  of  payment  in  full :  Clinan  v. 
Cooke,  1  Sch.  &  Lef .  40  ;  Hughes  v.  Morris,  2  De  G-.  M.  &  G-.  356 ; 
Britain  v.  Rossiter,  11  Q.  B.  D.  123.  Some  of  the  reasons  which 
have  been  given  for  that  conclusion  are  not  satisfactory;  the 
best  explanation  of  it  seems  to  be,  that  the  payment  of  money  is 
an  equivocal  act,  not  (in  itself)  until  the  connection  is  established 
by  parol  testimony,  indicative  of  a  contract  concerning  land. 
I  am  not  aware  of  any  case  in  which  the  whole  purchase-money 
has  been  paid  without  delivery  of  possession,  nor  is  such  a  case 
at  all  likely  to  happen."     See  also  Sug.  Y.  &  P.  152. 

Eent,  as  an  incident  of  tenure,  must,  it  is  conceived,  be  dis-  Increased 

. .  .  1      T     P  ji  •  1        J  •  1  rm  rent  e\'idence 

tmguished  irom  the  consideration  money  on  a  sale.  Thus,  a  of  new 
landlord  verbally  agreed  to  grant  a  renewed  lease  to  his  tenant  ^^^^^^J' 
at  an  increased  rent,  but  died  before  the  execution  of  the  lease. 
Before  his  death,  however,  he  had  received  one  quarter's  rent  at 
the  increased  rate,  and  gave  the  tenant  a  receipt,  in  which  the 
Bum  was  specified  to  have  been  received  for  ''  rent."  It  was 
held  to  amount  to  a  part  performance  of  the  agreement  for  a 
renewed  lease :  Nunn  v.  Fabian,  L.  E.  1  Ch.  35.  And  see  the 
observations  on  this  case  in  Humphreys  v.  Green,  10  Q.  B.  D. 
148. 

Acts  merely  introductory  or  ancillary  to  an  agreement  cannot  Introductory 
be  considered  as  a  part  performance,  although  attended  with  acts.^^   ^^ 
expense.     Therefore  delivering  an  abstract,  giving  directions  for 
conveyances,  going  to  view  the  estate,  fixing  upon  an  appraiser 
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Chap.  I.g.  e.  to  value  stock,  maldng  valuations,  &c.,  will  not  take  a  parol 
agreement  out  of  the  statute :  Sug.  V.  &  P.  151 ;  Fry,  Sp.  Perf. 
269.  So,  doing  an  act  which  is  a  condition  precedent  to  a  con- 
tract is  not  a  part  performance :  O'ReiUy  v.  Thompson,  2  Cox, 
271,  explained  8  App.  Cas.  480. 
Terms  of  con-  Acts  of  part  performance,  in  order  to  take  a  case  out  of  the 
proved.  statute,  must  raise  a  presumption  of  some  contract ;  and,  if  they 

do,  parol  evidence  is  admissible  to  prove  the  terms.  But  the 
doctrine  of  part  performance  does  not  supersede  the  necessity  of 
showing  that  there  was  in  fact  a  concluded  parol  contract. 
Thus  it  was  said  in  an  early  case  by  Lord  Hardwicke,  that  "  in 
aU  those  cases  where  the  ground  of  the  decree  has  been  part 
performance,  the  terms  of  the  agreement  must  be  certainly 
proved " :  Gunter  v.  Halsey,  Amb.  586.  But  the  Court  will 
struggle,  when  the  plaintiff  has  failed  to  establish  the  precise 
terms  of  the  agreement,  to  collect,  if  it  can,  what  the  terms 
really  were :  Mundy  v.  JoUiffe,  5  My.  &  Cr.  167,  177.  See 
Boardman  v.  Mostyn,  6  Ves.  467,  471 ;  Savage  v.  Carroll,  1 
B.  &  Beat.  548,  551;  Oxford  v.  Provand,  L.  E.  2  P.  C. 
135. 

A  plaintiff,  who  has  established  an  act  of  part  performance 
sufficient  to  take  the  case  out  of  the  statute,  may  prove  the  terms 
either  by  verbal  or  documentary  evidence,  or  partly  in  one  way 
and  partly  in  the  other :  Shilliheer  v.  Jarvis,  8  De  Gr.  M.  &  Gr. 
79  ;  Pain  v.  Coombs,  1  De  C  &  J.  34.  Or  he  may  by  parol 
prove  some  terms  in  addition  to  those  contained  in  a  document 
"^  signed  by  the  party  to  be  charged  :  Sutherland  v.  Briggs,  1  Hare, 
26,  35. 
Remainder-  A  parol  contract  in  pursuance  of  a  power  does  not  bind  the 

bound^  ^^  remainderman,  although  it  is  in  part  performed  by  the  intended 
appointee :  Sug.  on  Powers,  554.  See  Blore  v.  Sutton,  3  Mer. 
237.  The  remainderman  may,  however,  become  bound  hj 
acquiescence :  Stiles  v.  Cowper,  3  Atk.  692 ;  Botcell  v.  Bexc,  1 
Y.  &  C.  C.  345. 
Corporations.  The  doctrine  of  part  performance  applies  to  contracts  by  cor- 
porations :  Wilson  v.  West  Hartlepool  Ry,  Co.,  2  De  G.  J.  &  S. 
475.  See  also  Crook  v.  Corp.  of  Senford,  L.  E.  6  Ch.  551 ; 
Mayor  of  Kidderminster  v.  Sardwick,  L.  E.  9  Ex.  13 ;  Melbourne 
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BanUng  Corp.  v.  Brougham,  4  App.  Cas.  156,  169;  Att.-Gen.  Chap.  I.  s.  6. 
V.  Gaskill,  22  Ch.  D.  537. 

A  mere  deposit  of  title  deeds,  without  any  memorandum  in  Equitable 
writing,  constitutes  a  valid  equitable  mortgage  :  Russel  v.  Eussel,  depoSt  of  ^ 
1  Bro.  C   C.  269 ;  on  the  ground  that  the  adverse  possession  of  ^'^^^  deeds, 
the  title  deeds  is  evidence  of  an  agreement  for  a  mortgage  :  Ux 
parte  Wright,  19  Yes.  255.     See  also  Ex  parte  Coming,  9  Yes. 
115  ;  Ex  parte  WethereU,  11  Yes.  398.     The  doctrine  is  a  repeal 
pro  tanto  of  the  Statute  of  Frauds  and  has  been  condemned ; 
but  it  is  firmly  established.     See  Norris  v,  Willcinson,  12  Yes. 
192  ;  Ex  parte  Mountfort,  14  Yes.  606. 

When  the  purchaser  is  allowed  to  take  possession  of  the  pro-  Vendor's  lien 

•        1  1  p       •       1      •  T  ^°^  unpaid 

perty,  the  vendor,  m  the  absence  of  stipulation,  has  a  lien  on  purchase- 
the  estate  for  any  purchase-money  remaining  unpaid,  and  this  "^°^®^* 
although  the  conveyance  has  been  executed,  and  a  receipt  in- 
dorsed and  signed :  Blackburn  v.  Gregson,  1  Bro.  C.  C.  420 ; 
Mackreth  v.  Symmons,  15  Yes.  329.  This  interest  in  land, 
arising  by  what  has  been  termed  "  a  natural  equity  "  {Chapman 
v.  Tanner,  1  Yern.  267),  requires  no  written  evidence  to  support 
it,  and  is  even  upheld  in  contradiction  to  the  express  terms  of 
the  receipt.  It  thus  furnishes  an  exception  to  the  general  rule 
laid  down  by  the  Statute  of  Frauds. 

So,  also,  the  purchaser  who  pays  his  money  before  obtaining  Purchaser's 
a  conveyance  has  a  lien  on  the   estate   in  the  hands   of  the  maturely  paid 
vendor,  even  though  he  may  have  taken  a  security  for  his  ^^^^^" 
money :   Wythes  v.  Lee,  3  Drew.  396. 


Sect.  7. — Defence  of  the  Statute,  how  raised. 

The  Statute  of  Frauds  must  be  pleaded,  because  it  never  can  Defence  of  the 
be  predicted  beforehand  that  a  defendant,  who  may  shelter  him-  raised. ' 
self  under  the  Statute  of  Frauds,  desires  to  do  so.     He  may,  if 
it  be  a  question  of  an  agreement,  confess  the  agreement,  and 
then  the  Statute  of  Frauds  will  be   inapplicable  :    Per  Lord 
Cairns,  Dan-kins  v.  Lord  Penrhyn,  4  App.  Cas.  51,  58. 

The  defence  of  the  Statute  of  Frauds  could  formerly  have 
been  raised  by  demurrer :   Wood  v.  Midgley,  5  De  Gr.  M.  &.  G. 
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^^^V'  ^'  »'  y-  41 ;  Rej/s  v.  Astk^,  4  De  G.  J.  &  S.  34 ;  secus,  since  tlie  Judi- 
cature Act,  Catling  v.  King,  5  Ch.  D.  660  ;  Morgan  v.  Worthing^ 
ton,  38  L.  T.  443 ;  and  by  the  Eules  of  the  Supreme  Court, 
1883,  the  defence  of  this  statute  must  be  expressly  raised. 
Ord.  XIX.  r.  15.  It  is  also  provided  by  these  rules  that  when 
a  contract,  promise  or  agreement  is  alleged  in  any  pleading,  a 
bare  denial  of  the  same  by  the  opposite  party  shall  be  construed 
only  as  a  denial  in  fact  of  the  express  contract,  promise  or 
agreement  alleged,  or  of  the  matters  of  fact  from  which  the 
same  may  be  implied  by  law,  and  not  as  a  denial  of  the  legality 
or  sufficiency  in  law  of  such  contract,  promise  or  agreement, 
whether  with  reference  to  the  Statute  of  Frauds  or  otherwise. 
Ord.  XIX.  r.  20.  A  defendant,  therefore,  intending  to  rely 
upon  the  statute  should  expressly  claim  the  benefit  of  it  by  his 
defence,  and  state  such  facts  as  may  be  necessary  to  bring  his 
case  within  its  protection:  Clark  v.  Calloii\  46  L..J.  Q.  B.  53 ; 
Fullen  V.  Bnelus,  27  W.  E.  534.  See  also  Morgan  v.  Wor- 
thington,  38  L.  T.  443. 

Admissions.  If  a  defendant  by  his  pleading  admits  the  agreement  the 

case  is  taken  out  of  the  statute,  and  of  the  evil  intended  to  be 
prevented  thereby:  Att.-Gen.  v.  Day,  1  Yes.  sen.  218,  221. 
And  after  a  great  conflict  of  opinion  it  is  decided  that  the 
statute  may  be  used  as  a  bar  to  the  relief,  although  the  agree- 
ment be  admitted:  Sug.  Y.  &  P.  140.  See  Ridgicay  Y.WJiarton, 
3  De  a.  M.  &  a.  677,  affirmed  D.  P.  6  H.  L.  Gas.  238. 
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Sect.  1. — Saks,  Leases  and  Mortgages. 

An  executory  agreement,  containing  the  terms  of  the  contract,  Sales, 
almost  always  precedes  a  conveyance  on  sale  of  land.  This  is 
rendered  necessary  by  the  circumstance,  that  the  right  to  land 
depends  upon  a  title  which  has  to  be  traced  from  generation  to 
generation,  and  from  instrument  to  instrument,  and  not  upon 
the  mere  physical  fact  of  possession.  CompHcations  of  title,  and 
imperfections  in  the  chain  of  evidence,  in  almost  all  cases,  make 
it  expedient  for  a  vendor  to  limit  the  rights  of  the  purchaser  as 
to  his  requisitions  and  objections.  It  is  also  desirable  that  while 
the  vendor  is  proving  his  title,  and  the  purchaser  is  satisfying 
himself  as  to  its  validity,  there  should  be  a  binding  contract  to 
complete  the  sale  if  a  satisfactory  title  can  be  made  out.  For 
these  reasons  it  is  the  almost  invariable  practice  on  sales  of  land, 
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Chap.  II.  B.  1.  to  enter  into  a  preliminary  agreement,  the  form  of  which  it  is 
intended  to  examine  in  the  present  chapter. 

Leases.  T]ie  glinting  of  a  lease  is  also  sometimes  preceded  by  in- 

formal negotiation,  which  gives  rise  to  questions  of  considerable 
difficulty ;  and  in  other  cases  an  agreement,  executory  in  form, 
is  signed  by  the  parties,  and  operates  as  an  effectual  demise, 
although  not  under  seal. 

Mortgages.  In  the  case  of  mortgages,  a  preliminary  agreement  is  never 

entered  into,  inasmuch  as  such  an  agreement  is  not  capable 
of  being  enforced ;  and,  accordingly,  an  intending  mortgagor 
labours  under  the  disadvantage  of  having  to  adduce  a  title  to 
the  satisfaction  of  the  mortgagee. 


Form  of 
agreement. 


Sect.  2. — Form  of  the  Agreement. 

Agreements  on  sale  vary  in  form,  according  as  the  sale  takes 
place  by  private  contract  or  by  public  auction.  In  the  one  case 
the  several  stipulations  of  the  contract  are  contained  in  the 
articles  of  agreement,  in  the  other  in  the  conditions  of  sale. 
An  agreement  for  sale  by  private  contract,  moreover,  is  an 
instrument  whereby  the  parties  purport  to  contract ;  whereas 
the  written  record  of  a  sale  by  auction,  which  is  generally  a 
memorandum  endorsed  on  the  particulars  and  conditions,  is  a 
note  or  memorandum  in  writing  of  a  contract  already  made. 
These  differences,  however,  do  not  affect  the  contents  of  the 
agreement,  which  are,  in  both  cases,  substantially  the  same; 
except,  of  course,  that  conditions  of  sale  make  provision  for  the 
conduct  of  the  auction,  in  a  manner  which  is  unnecessary  in  an 
agreement  for  private  sale.  Omitting  these  formal  conditions, 
an  agreement  for  a  sale  by  private  contract  may  be,  and  indeed 
often  is,  constituted  by  the  literal  adoption  of  the  conditions  of 
sale.  In  the  present  chapter,  therefore,  it  is  unnecessary  to 
dwell  upon  the  various  clauses  which  are  found  in  a  formal 
agreement  for  sale ;  since  the  observations  under  the  head  of 
''Conditions  of  Sale"  {jjost,  Ch.  III.),  are  equally  appli- 
cable, whether  the  particular  clause  occurs  in  a  printed  con- 
dition, or  in   a  written   agreement.     This   chapter  is   chiefly 
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concerned  with  tlie  form  of  tlie  agreement,  and  tlie  various  Chap.  il.  s.  2. 
ways  in  which  it  may  be  entered  into. 

The  written  agreement  must  contain  all  the  material  terms  of  Must  contain 
the  contract:  Laijthoarp  v.  Bryant,  2  Bing.  N.  C.  735  ;  Wimams  v.  rfaUer^''.*^" 
LaJcCy  2  El.  &  El.  349.  These  are  (1)  the  names  of  the  parties  ; 
(2)  the  description  of  the  property ;  (3)  the  consideration ;  and, 
in  addition  to  these,  in  the  case  of  an  agreement  for  a  lease, 
(4)  the  date  of  commencement  and  the  length  of  the  term. 
Before  considering  these  subjects  in  detail,  in  order  to  guard 
against  misapprehension,  it  should  be  stated  that  the  agreement 
may  consist  of  several  documents,  provided  they  are  proved  to 
be  connected  (see  ^;os^,  Incorporation  of  Documents,  p.  62)  :  and 
further,  that  the  terms  above  mentioned  need  only  be  set  forth 
in  such  a  manner  that  they  may  be  ascertained,  and  need  not 
be  expressed  with  formal  accuracy. 


Sect.  3. — The  Barnes  of  the  Parties, 

The  written  contract  must,  in  order  to  satisfy  the  Statute  of  The  names  of 
Frauds,  contain  the  names  of  the  parties,  or  the  means  of  ^  ^^^  ^^^' 
identifying  them :  Williams  v.  Byrnes,  9  Jur.  N.  S.  363.  See 
also  Champion  v.  Plummer,  5  Esp.  240 ;  Warner  v.  WilUngton, 
3  Drew.  523 ;  Skelton  v.  Cole,  1  De  G.  &  J.  587.  It  must  be 
possible  to  discover  from  the  written  document  who  the  vendor 
is :  per  Mellish,  L.  J.,  Catling  v.  King,  5  Ch.  D.  660,  665. 

"  But  though  this  is  the  general  rule,  there  is  this  exception, 
that  if  it  can  be  ascertained  who  is  the  vendor  or  intended  lessor 
from  some  other  document,  which  is  sufficiently  connected  with 
the  memorandum  by  clear  reference,  that  will  cure  the  defect 
of  the  memorandum.  Thus,  if  the  memorandum  is  written 
upon  or  clearly  refers  to  conditions  of  sale,  which  show  who  is 
the  vendor  or  intended  lessor,  that  will  be  sufficient ;  or  if  it 
clearly  refers  to  an  advertisement  for  sale  containing  the  name  ; 
or  if  the  purchaser  or  intended  lessee  writes  or  signs  a  letter, 
clearly  referring  to  the  memorandum,  and  the  letter  contains 
the  name  of  the  vendor  or  intended  lessor,  that  will  be  suffi- 

C.  D 
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i.  Sufficient 
description. 

•*  The  pro- 
prietor." 


*' The  exe- 
cutors." 


"  Legal  per- 
sonal repre- 
sentatives." 


"  A  trustee 
selling"  under 
a  trust  for 
sale." 


Ascertained 
by  extrinsic 
circum- 
stances, 


and  by  in- 
corporated 
documents. 


cient : "  per  Kindersley,  V.-C,  Warner  v.  WilUngton,  3  Drew 
523,  530  ;  and  see  2)0st,  Incorporation  of  Documents,  p.  62. 

The  statute  will  be  satisfied  if  the  parties  are  so  described 
that  they  can  be  identified. 

Thus,  the  vendor  has  been  held  to  bo  sufiiciently  described  by 
the  word  "  proprietor,"  there  being  but  one  person  who  answered 
the  description  :  Sale  v.  Lambert,  L.  R.  18  Eq.  1 ;  or  even  where 
there  was  an  ambiguity  which  could  be  removed  by  parol  evi- 
dence :  Rossiter  v.  Miller,  5  Ch.  D.  648 ;  3  App.  Cas.  1124. 

When  the  property  was  described  as  belonging  to  "  the  late 
Admiral  Ferguson,"  and  the  sale  was  expressed  to  be  made  by 
direction  of  *'  the  executors,"  the  description  was  held  sufficient : 
Hood  V.  Lord  Barrington,  L.  R.  6  Eq.  218. 

And  in  like  manner  "  the  legal  personal  representative  of 
L.  D."  has  been  held  to  be  a  sufficient  description,  although  the 
vendor  had  not  at  the  date  of  the  contract  actually  acquired  that 
character :  Towle  v.  Toj)ham,  37  L.  T.  308. 

So  when  the  vendor  was  stated  to  be  *'  a  trustee  selling  under 
a  trust  for  sale,"  and  the  land  was  specifically  described,  the 
objection  that  the  vendor  was  not  named  was  overruled.  "  Of 
course,"  said  Jessel,  M.  R.,  "  if  a  trustee  of  land,  he  must  be  a 
trustee  under  some  instrument,  and  there  his  name  will  be 
found.  I  think  that  there  is  here  no  such  danger  as  the  Statute 
of  Frauds  intended  to  guard  against  with  regard  to  the  identi- 
fication of  parties.  There  may,  indeed,  be  two  trustees  for  sale 
of  the  same  land  under  different  instruments,  as  there  may  be 
two  persons  of  the  name  of  John  Smith,  and  you  may  require 
parol  evidence  in  that  case  to  show  which  it  was :  "  Catling  v. 
King,  5  Ch.  D.  660. 

The  Court  is  very  reluctant  to  allow  so  highly  technical  an 
objection  to  prevail,  and  endeavours  to  identify  the  party  by  a 
minute  examination  of  the  particulars  and  conditions  of  sale. 
When,  for  example,  it  appeared  on  the  face  of  the  agreement 
that  the  vendors  were  a  company,  and  were  in  possession  of  the 
property,  it  was  held  that  the  objection  could  not  be  sustained  : 
Commins  v.  Scott,  L.  R.  20  Eq.  11. 

When  a  series  of  letters,  or  several  documents  of  any  kind 
together  constitute  the  written  agreement  of  the  parties,  it  will, 


THE  NAMES  OF  THE  PARTIES.  35 

of  course,  be  sufficient  if  the  names  and  other  necessary  parti-  Chap.  Ii.  s.  3. 
culars  can  be  ascertained  from  any  one  of  the  incorporated  docu- 
ments :    Warner  v.  WiUington,  3  Drew.  523,  530. 

The  acceptance  of  an  abstract  headed  with  the  vendor's  name  Abstract. 
will  cure  the  defect  in  an  agreement  arising  from  its  omission  : 
BourdiUon  v.  ColUns,  24  L.  T.  344. 

The  following  summary  of  the  law  is  taken  from  the  speech  Summary  of 
of  Lord  Cairns,  L.  C,  in  Rossiter  v.  Miller,  3  App.  Cas.  1124,  at 
p.  1140. 

"  In  point  of  fact,  my  Lords,  the  question  is,  Is  there  that 
certainty  which  is  described  in  the  legal  maxim  Id '  cerium  est 
quod  certitm  reddi  2^otest.  If  I  enter  into  a  contract,  on  behalf 
of  my  principal,  on  behalf  of  my  friend,  on  behalf  of  those 
whom  it  may  concern,  in  all  these  cases  there  is  no  such  state- 
ment, and  I  apprehend  that  in  none  of  these  cases  would  the 
note  satisfy  the  requirements  of  the  Statute  of  Frauds.  But  if 
I,  being  really  an  agent,  enter  into  a  contract  to  sell  BlacTxacre 
of  which  I  am  not  proprietor,  or  to  sell  the  house  No.  1,  Port- 
land Place,  on  behalf  of  the  owner  of  that  house,  there,  I  appre- 
hend, is  a  statement  of  matter  of  fact,  as  to  which  there  can  be 
perfect  certainty,  and  none  of  the  dangers  struck  at  by  the 
Statute  of  Frauds  can  arise ;  and  I  should  be  surprised  if  any 
authority  could  be  found,  and  certainly  none  has  been  produced, 
to  say  that  a  contract  under  these  circumstances  would  not  be 
vaHd."  Ti^iA   v^.  fKUM   ^^,  \'h^  .- 

On  the  other  hand,  it  has  been  laid  down  that  "  the  Court  ii.  Insufficient 
ought  to  be  careful  not  to  manufacture  descriptions  which  a 
jury  could  not  identify :  "  per  Jessel,  M.  E.,  Commins  v.  Scott, 
L.  E.  20  Eq.  11,  16. 

The  cases,  however,  in  which  the  description  has  been  held  No  name  or 
insufficient  are  very  few.  If  the  name  of  the  vendor  does  not 
appear,  and  there  is  no  description  of  him,  the  agreement  is 
incomplete  and  cannot  be  enforced:  Warner  v.  WilUngton,  3 
Drew.  523 ;  Williams  v.  Jordan,  6  Ch.  D.  517.  See  Jacob  v. 
Kirk,  2  Moo.  &  E.  221 ;  Bonnison  v.  The  People's  Cafe  Co.,  45 
L.  T.  187. 

The  term  "  vendor  "  is  not  of  itself  a  sufficient  description :  Vendor. 
Potter  V.  Duffield,  L.  E.  18  Eq.  4. 
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Chap.  II.  B.  8.      Iji   an   action   by  the  vendor  for  damages,   the '  purchaser 

Name  left        signed  an  agreement  endorsed  on  the  particulars  in  this  form  : — 

"  I  do  hereby  acknowledge  to  have  this  day  bought  by  public 

auction  of  Messrs.  "Walters  &  Co.,  as  agents  to  Mr. , 

the  leasehold  estate  comprised  in  this  particular,  &c."     Lord 

Tenterden,  C.  J.,  observed :  "  What  a  Court  of  Equity  would 

do  in  this  case,  I  cannot  possibly  say ;  it  was  the  duty  of  the 

auctioneer  to  sign,  and  I  have  often  had  occasion  to  lament  that 

they  do  not  do  so :"   Wheeler  v.  Collier,  1  M.  &  M.  123.     The 

learned  judge  does  not  seem  to  distinguish  between  a  signature 

which  is  only  necessary  in  order  to  charge  a  defendant,  and  the 

names  of  the  contracting  parties,  which  form  an  essential  term  of 

the  agreement.     Moreover,  if  the  auctioneers  in  this  case  had 

signed  the  agreement,  such  signature  would  not  have  supplied 

the  name  of  the  vendor. 

Undisclosed         If  a  written  contract  is  made  in  this  form,  "  A.  B.  agrees  to 

principal.         ^^^^  Bkckacre  to  C.  D.  for  1,000/.,"  then  E.  F.,  the  principal  of 

A.  B.,  can  sue  Gr.  H.,  the  principal  of  C.  D.,  on  that  contract ; 

\iful  fn  ^^^  Morris  v.  Wilson  (5  Jur.  N.  S.  168)  appears  to  have  been 

\f.fj7\  irtci  decided  on  that  principle  :  per  Jessel,  M.  R.,  Commins  v.  Scott, 

'      ^  '  L.  E.  20  Eq.  11,  at  p.  16.     See  also  Calder  v.  Dohell,  L.  R.  6 

C.  P.  486  ;  Story  on  Agency,  §  160,  a. 

That  is  to  say,  if  an  agent  purports  to  contract  on  his  own 
account,  but  in  reality  on  behalf  of  an  undisclosed  principal, 
the  Statute  of  Frauds  will  be  satisfied  by  the  agent's  name 
appearing  in  the  contract.  If  on  the  other  hand  an  agent 
describing  himself  as  an  agent,  but  not  specifying  for  whom, 
enters  into  such  a  contract,  the  agent  is  not  liable,  and  the  name 
of  the  true  contracting  party  not  appearing,  the  written  agree- 
ment does  not  contain  all  the  requisite  terms.  See  Beer  v. 
London  and  Paris  Hotel  Co.,  L.  E.  20  Eq.  412. 
Eecovery  of  Where  the  purchaser  pays  a  deposit  knowing  that  the  vendor's 
name  does  not  appear  in  the  contract,  he  cannot  afterwards  set 
up  the  informality  of  the  agreement  as  a  ground  for  rescinding 
the  contract  and  recovering  the  deposit:  Thomas  v.  Brown,  1 
Q.  B.  D.  714.     See,  however,  Casson  v.  Roberts,  31  Beav.  613. 
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Chap.  II.  t.  4. 

Sect.  4. — Descrqjtion  of  the  Propertf/. 

The  written  agreement  must  contain  some  description  of  the  Description  of 
P  property,  but  parol  evidence  seems  to  be  in  all  cases  admissible  .  t-^^^^  ^' 
to  supplement  an  imperfect  description ;  for  there  cannot  be  "  a  on  the  face  of 
description  in  writing  which  will  shut  out  all  controversy  as  to  mentf^^  " 
parcels,  even  with   the   help  of  a  map :  "  per  Jessel,  M.  E., 
Shardlow  v.  Cotterell,  20  Ch.  D.  90,  93. 

"Mr.  Ogilvie's  house"  {Ogilvie  v.  FoJjamhe,  3  Mer.  53), 
"  the  house,  &c.,  in  Newport,"  assisted  by  the  circumstance 
that  the  deeds  were  stated  to  be  in  the  possession  of  a  named 
person  {Oicen  v.  Thomas,  3  My.  &  K.  353),  "the  premises," 
explained  by  a  previous  letter  which  was  held  to  be  incorporated 
in  the  agreement  {Wood  v.  Scarth,  2  K.  &  J.  33),  have  been 
held  to  be  sufficient  descriptions. 

The  case  which  seems  to  have  gone  the  farthest  in  admitting  Shardlow  y.. 
parol  evidence  to  explain  an  incomplete  description  is  Bhardloiv 
v.  Cotterell,  20  Ch.  D.  90. 

In  that  case  a  dwelling  house  and  premises  were  put  up  for  ;■•; 
sale  by  auction  under  conditions  which  contained  no  description 
of  the  property,  but  from  which  it  appeared  by  inference  that  it 
was  real  estate.  After  the  sale  the  auctioneer  signed  a  memo- 
randum WTitten  on  the  conditions  in  these  terms  :  "  The  pro- 
perty duly  sold  to  A.  Shardlow,  butcher,  Pinxton,  and  deposit 
paid  at  close  of  sale,"  and  at  the  same  time  gave  the  pur- 
chaser the  following  receipt : — "  Pinxton,  March  29,  1880. 
Eeceived  of  Mr.  A.  Shardlow  the  sum  of  21/.  as  deposit  on  pro- 
perty purchased  at  420/.,  at  Sun  Inn,  Pinxton,  on  the  above 
date.  Mr.  Gr.  Cotterell,  owner."  It  was  held  by  the  Court  of 
Appeal,  agreeing  with  Kay,  J.  (18  Ch.  D.  280),  that  the  receipt, 
the  memorandum,  and  the  conditions  might  be  read  together  as 
constituting  one  agreement;  and  reversing  his  decision,  however, 
upon  this  ground,  that  they  contained  a  sufficient  description  of 
the  property  to  enable  the  Court  to  receive  parol  evidence  of 
what  property  was  sold  on  the  day  in  question  at  the  Sun  Inn. 

The  Master  of  the  Bolls  (Sir  Gr.  Jessel)  and  Lord  Justice 
Baggallay  considered  that  the  receipt  alone,  without  any  assist- 
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ance  from  the  other  documents,  was  sufficient  to  satisfy  the 
requirements  of  the  statute. 

It  was  also  laid  down  by  Jessel,  M.  R.  (p.  93),  that  there  was 
no  distinction  between  the  descriptions  required  by  the  fourth 
section  of  the  Statute  of  Frauds  relating  to  sales,  and  the  fifth 
section  relating  to  devises  of  land,  and  accordingly  that  "  a 
decision  as  to  what  is  a  sufficient  description  in  the  one  case 
must  be  an  authority  as  to  what  shall  be  a  sufficient  description 
in  the  other  case." 

The  description  of  the  subject-matter  of  the  contract  may  also 
be  insufficient  on  account  of  a  reservation  to  the  vendor,  which 
is  void  for  uncertainty :  Pearce  v.  Watts,  L.  E.  20  Eq.  492. 
But  on  the  ground  of  fraud  an  inquiry  has  been  directed  in  such 
a  case :  Chattock  v.  Miiller,  8  Ch.  D.  177. 

The  agreement  may  contain  what  appears  to  be  a  sufficient 
description  of  the  property  sold,  and  yet  be  incapable  of  being 
enforced,  either  on  the  ground  of  mistake  as  to  what  was  actually 
included  in  the  description  {Benny  v.  Hancock,  L.  R.  6  Ch.  1,  and 
cases  cited  post,  Chap.  XXYII.),  or  it  is  conceived  on  the  ground 
of  latent  ambiguity  which  cannot  be  removed.  If,  for  example, 
in  the  case  already  cited  of  Ogikie  v.  Foljamhe  (3  Mer.  53),  it  had 
transpired  that  the  deeds  referred  to  in  the  agreement  related  to 
several  houses,  the  description,  "Mr.  Ogilvie's  house,"  would 
not  have  been  rendered  determinate  by  the  reference  to  the 
deeds. 


An  essential 
part  of 
contract. 


i.  Valuation 
by  named 
persons. 

ii.  By  arbitra- 
tion. 


iii.  "Fair 
valuation.' 


Sect.  5. — The  Price. 

The  agreement  must  fix  the  price  or  the  means  of  ascertaining 
it,  for  "  the  price  is  of  the  essence  of  a  contract  for  sale  "  :  Milnes 
V.  Gery,  14  Yes.  400,  406  ;  and  "  constitutes  a  material  part  of 
the  bargain  "  :  Elmore  v.  Kingscote,  5  B.  &  C.  583. 

The  parties  may  agree  that  the  price  shall  be  fixed  by  named 
valuers  :  Blundcll  v.  Brettargh,  17  Yes.  232  ;  Wilks  v.  Bavis,  3 
Mer.  507  ;  or  by  arbitration  generally,  the.  appointment  of  the 
arbitrators  being  made  at  a  future  time  :  Milnes  v.  Gery,  14  Yes. 
400.    Or  they  may  agroo  that  the  propertj^  shall  be  taken  at  a  fair 
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valuation  :  Gaskarth  v.  Lowthcr,  12  Ves.  107.  And  see  Gregory  Chap.  ii.  s.  5. 
V.  MigheJI,  18  Ves.  328,  where  "  a  fair  and  just  annual  rent,  to 
be  fixed  and  ascertained  by  two  indifferent  persons,  the  one  to 
be  chosen  bj  the  plaintiff,  the  other  by  the  defendant,"  was,  on 
the  ground  of  part  performance,  referred  to  the  Master  to  be 
fixed  by  him.  This  case  appears,  at  first  sight,  to  conflict  with 
the  rule  that  the  Court  will  not  specifically  enforce  an  agree- 
ment to  refer  to  arbitration ;  but  it  rests  entirely  on  its  own 
special  circumstances,  for  the  lessee  had  been  for  twelve  years 
in  possession  without  paying  rent,  and  there  was  therefore  an 
absolute  necessity  of  fixing  some  rent. 

These  three  modes  of  ascertaining  the  price  differ  somewhat  Wlien 
from  each  other  in  their  results,  for  it  may  be  considered  settled  enforced.  ^ 
that  an  agreement  to  sell  at  a  "  fair  valuation  "  will  be  speci- 
fically enforced  :  Gaskarth  v.  Lowfher,  12  Yes.  107  ;  Milnes  v. 
Gery,  14  Yes.  400,  407  ;  Wilks  v.  Davis,  3  Mer.  507 ;  Morgan 
v.  Milman,  3  De  G-.  M.  &  G-.  24,  34 ;  but  that  if  the  parties 
themselves  define  the  way  in  which  the  valuation  shall  be  made, 
whether  by  arbitrators  named  or  to  be  named,  unless  the  price 
is  ascertained  in  that  particular  way,  the  contract  cannot  be  en- 
forced :  Wilks  V.  Davis,  3  Mer.  507;  Pritchard  v.  Ovey,  1  J.  &  W. 
396,  402  ;  Morse  v.  Merest  6  Mad.  26;  Darhey  v.  Whitaher,  4 
Drew.  134 ;  Tillett  v.  Charing  Cross  Bridge  Co.,  26  Beav.  419. 
In  fact,  when  "  the  agreement  is,  that  the  price  of  the  estate 
shall  be  fixed  by  arbitrators,  and  they  do  not  fix  it,  there  is  no 
contract,  as  the  price  is  of  the  essence  of  a  contract  of  sale, 
and  the  Court  cannot  make  a  contract  where  there  is  none :  " 
per  Sir  W.  Grant,  M.  E.,  Gourlay  v.  Diihe  of  Somerset,  19 
Yes.  429,  431.  See  also  VicJm^s  v.  Vichers,  L.  E.  4  Eq.  529, 
at  p.  536. 

The  following  cases  illustrate  the  above  rule  : — 

1.  If  the  arbitrators  are  never  appointed  by  the  parties,  the  Arbitrators 
contract  cannot  be  enforced:  Milnes  v.  Gery,  14  Yes.  ^°  ^^^^  ' 
400  ;  Agar  v.  Maehlew,  2  Sim.  &  St.  418.  (The  case  of 
Ilall  V.  Warren,  9  Yes.  605,  does  not  appear  to  be  con- 
sistent with  Milnes  v.  Gery.)  So  if  the  arbitrators  cannot 
agree  upon  an  umpire,  Collins  v.  Collins,  26  Beav. 
306.     A  provision  in  partnership  articles  for  the  valua- 


40 


THE  AGREEMENT. 


Chap.  II.  s.  5. 


Award  not 
made  in  time. 


Revocation 
of  authority. 


Valuation  and 
arbitration. 


tion  of  a  partner's  share  rests  also  on  a  different  fbiinda- 
tion :  Dinham  v.  Bradford,  L.  E.  5  Oh.  519, 

2.  If  they  do  not  make  their  award  in  the  time  and  manner 

prescribed  by  the  agreement,  the  Court  cannot  substitute 
itself  for  the  arbitrators  and  make  the  award :  Cooth  v. 
Jackson,  6  Yes.  12,  34.  See  Wilks  v.  Davis,  3  Mer. 
507 ;  Darnley  v,  L.  C.  ^  D.  Ry,  Co.,  L.  E.  2  H.  L.  43. 
But  if  the  valuation  is  delayed  by  the  misconduct  of  the 
vendor,  as,  for  example,  by  not  permitting  the  valuers  to 
come  upon  the  land,  he  cannot  take  advantage  of  liis 
own  wrong :  Morse  v.  Merest,  6  Mad.  26,  And  see 
Smith  V.  Peters,  L.  E.  20  Eq.  511. 

3.  Specific  performance  cannot  be  decreed  where  the  autho- 

rity of  the  arbitrators  is  revoked  by  the  death  of  one  of 
the  parties  before  award  (Blundell  v.  Brettargh,  17  Yes, 
232 ;  Morgan  v.  Milman,  3  De  G.  M.  &  G.  24),  or  by  an 
express  prohibition  against  proceeding  with  the  valua- 
tion {Vickers  v.  Tickers,  L.  E.  4  Eq.  529),  for  the  Court 
has  no  jurisdiction  over  the  valuer  to  compel  him  to 
proceed. 
It  is  not  strictly  accurate  to  speak  of  the  price  being  in  ordi- 
nary cases  ascertained  by  arbitration ;   although  that  form  of 
expression  is  very  frequently  adopted.     See  Collins  v.  Collins^ 
26  Beav.  306,  and  cases  there  cited. 

It  is  in  some  cases  difficult  to  determine  whether  the  particular 
reference  is  an  arbitration  or  merely  a  valuation.  If  it  amounts 
to  the  former,  the  statutes  relating  to  arbitration,  including  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Yict.  c.  125), 
of  course  apply  ;  but  not  if  it  be  only  a  valuation. 

The  distinction  on  which  the  cases  turn  is,  that  in  an  arbitra- 
tion there  must  be  an  existing  difference  before  the  matter  is 
referred  :  Collins  v.  Collins,  26  Beav.  306 ;  Bos  v.  Sclsham, 
L.  E.  2  Ex.  72.  But  in  a  later  case,  Cockburn,  C.  J.,  said : 
"  The  authorities  cited  no  doubt  establish  the  proposition  that 
when  the  matter  to  be  determined  by  the  referee  is  merely  one 
of  value,  that  is  not,  strictly  speaking,  an  arbitration.  I  am  not 
at  all  disposed  to  quarrel  with  the  cases  of  Collins  v.  Collins  and 
Bos  V.  ILhham,  looking  at  the  facts  upon  which  they  were 
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flecided ;  but  I  tHink  tTiey  must  not  be  taken  to  comprehend  Chap.  Ii.  s. 
every  case  of  compensation  or  value,  as  when,  in  ascertaining  the 
value  of  the  property  or  amount  of  compensation  to  be  paid,  the 
matter  assumes  the  character  of  a  judicial  inquiry,  to  be  con- 
ducted upon  the  ordinary  principles  upon  which  judicial 
inquiries  are  conducted,  by  hearing  the  parties  and  the  evi- 
dence of  their  witnesses  "  :  Re  Eopper,  L.  E.  2  Q.  B.  367,  372. 
The  same  view  seems  to  be  taken  by  Sir  W.  P.  Wood,  Y.-C,  in 
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Chap.  II.  8.5.  (17  &  18  Yict.  c.  125),  do  not  further  interfere  witli  the  right 
of  either  party  to  revoke  the  authority  of  an  arbitrator,  for 
sect.  7  deals  only  with  cases  within  the  previous  Act  of 
Will.  lY.,  and  sect.  17,  which  enables  every  submission  to  be 
made  a  rule  of  Court  unless  a  contrary  intention  is  apparent, 
does  not  thereby  bring  such  submissions  within  the  39th  section 
of  3  &  4  Will.  IV.  c.  42.  And,  accordingly,  unless  the  sub- 
mission contains  an  express  clause  that  it  may  be  made  a 
rule  of  Court,  it  is  revocable  by  either  party  before  award: 
Mills  V.  Bayloi/,  2  H.  &  C.  36 ;  Ee  Rouse  Sf  Meier,  L.  E.  6 
C.  P.  212;  Thomson  v.  Anderson,  L.  E.  9  Eq.  523;  Bandell  y. 
Thompson,  1  Q.  B.  D.  748  ;  Fraser  v.  Ehrensperger,  12  Q.  B.  D. 
310.  A  general  agreement,  however,  to  refer  all  matters  in 
dispute  to  arbitration  is  irrevocable  :  Fiercy  v.  Young,  14  Ch.  D. 
200;  Christie  v.  Noble,  W.  N.  (1880)  71;  Moffat  y.  Cornelius, 
26  W.  E.  914.  Independently  of  the  submission  being  made  a 
rule  of  Court,  it  may,  under  special  circumstances,  be  treated  as 
irrevocable  on  equitable  grounds.  See  Har court  v.  Ramshottom, 
1  J.  &  W.  505  ;  Fo2:)e  v.  Duncannon,  9  Sim.  177. 
Valuation  of  The  Court,  as  already  stated,  has  no  power  to  decree  specific 
items.  i  performance  of  a  contract  when  the  price  is  to  be  fixed  by  arbi- 

tration, unless  the  arbitrators  have  actually  fixed  the  price. 
But  this  rule  does  not  extend  to  cases  in  which  the  property  is 
sold  for  an  ascertained  sum,  and  a  non-essentiaL,adjunct  is  to  be 
taken  at  a  valuation.  The  Court,  indeed,  has  no  more  power  to 
direct  a  valuation  to  be  made  of  a  part  than  of  the  whole  pro- 
perty ;  but  it  will  enforce  specific  performance  of  the  contract, 
so  far  as  the  price  is  ascertained,  and  allow  the  plaintiff  to 
abandon  the  rest. 
"  Plant,  Thus,  an  agreement  for  the  sale  of  a  mansion  house  and  bleach 

and  utensils."  works,  at  the  price  of  7,770/.,  was  not  invalidated  by  an  un- 
performed condition  that  the  "  plant,  machinery  and  utensils  " 
should  be  taken  at  a  valuation :  Jackson  v.  Jackson,  1  Sm.  &  Gr. 
184. 
**  Tenant's  But  in  another  case  where  it  was  provided  that  the  tenant's 

niture  and   '    fixtures,  fumiture  and  stock-in-trade,  should  be  taken  at  a  valua- 
trade""^"  ^^°^'  ^P^^^^^  performance  Avas  refused :  Barley  v.  Whifakcr,  4 

Drew.  134. 
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The  question  whether  the  adjunct  which  is  to  be  valued  is  Chap.  ii.  s.  5. 
essential  or  not  depends  on  the  circumstances  of  each  particular 
case;  but  the  relative  values  of  the  property  and  the  adjunct, 
and  also  the  possibility  of  severance,  are  matters  to  be  taken 
into  consideration.  The  cases  rest  on  the  same  principle  as 
that  which  applies  when  there  is  a  failure  of  title  to  some  minor 
and  subsidiary  part  of  the  property.  "  With  regard  to  that 
which  is  not  absolutely  essential  to  the  enjoyment  of  the  estate, 
and  is  but  a  small  adjunct  to  the  purchase,  the  Court  may,  if  a 
good  title  cannot  be  made  to  the  adjunct,  direct  an  inquiry 
whether  it  is  essential  to  the  enjoyment  of  the  whole : "  per 
Lord  Hatherley,  L.  C,  in  Richarchon  v.  Smith,  L.  E.  5  Ch.  648, 
652.  In  this  case  the  purchase-money  was  24,000/.,  and  the 
value  of  the  subsidiary  articles  about  2,000/.  And  the  Lord 
Chancellor,  in  decreeing  at  the  suit  of  the  purchaser  specific  per- 
formance of  the  contract,  except  so  far  as  it  related  to  the  sub- 
sidiary articles,  said  that  an  attempt  was  there  made  to  push 
the  doctrine  of  Mihies  v.  Gery,  which  had  already  been  carried 
quite  far  enough,  to  an  extent  which  would  be  utterly  un- 
waiTantable. 

When  the  agreement  for  sale  of  a  public  house  provided  that  "Fixtures, 

1111  farniture  acd 

the  fixtures,  furniture  and  other  effects,  should  be  taken  at  a  other  effects." 
valuation  to  be  made  by  a  named  person,  who  undertook  the 
valuation,  but  was  refused  access  to  the  house  by  the  vendor, 
the  Court  on  an  interlocutory  application  made  a  mandatory 
order  to  compel  the  vendor  to  allow  the  valuation  to  proceed. 
*'  Can  it  be  tolerated,"  said  Sir  Gr.  Jessel,  M.  R.,  "  in  a  country 
in  which  violence  is  not  allowed,  that  a  Court  of  Justice  shall 
say  no  provision  can  be  found  for  such  a  case,  and  that  it  shall 
be  permitted  to  a  defendant  to  say,  '  Although  I  have  sold  this 
furniture  and  fixtures  at  a  valuation  to  be  made  by  a  valuer  of 
my  own  choice,  I  will  obstruct  him  in  the  performance  of  his 
duty,  and  prevent  his  completing  the  valuation  which  I  have 
already  contracted  he  shall  make.'  I  do  not  believe  it  to  be  the 
law  of  this  Court,  and  I  do  not  believe  it  will  ever  be  so  de- 
cided :  "  Smith  V.  Peters,  L.  E.  20  Eq.  511. 

Fraud  or  gross  mistake  on  the  part  of  the  referees  prevents  Valuation, 
the  valuation  from  binding  the  parties ;  and,  even  if  the  valua- 
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;.tioii  has  not  been  "  properly  and  discreetly  made,"  specific  per- 
formance will  be  refused :  Emery  v.  Wase,  5  Yes.  846  ;  8  Yes. 
505 ;  and  see  Gourlay  v.  Duke  of  Somerset,  19  Yes.  429. 

On  a  question  of  amount  the  Court  will  be  slow  to  differ  from, 
or  correct,  the  judgment  of  the  valuers.  "  Mere  difference  in 
value,  though  considerable,  is  not  of  itself  a  sufficient  ground 
for  refusing  specific  performance  of  a  contract.  But  very  con- 
siderable difference  in  value  is  not  inconsiderable  evidence  that 
it  was  not  made  with  great  care  and  attention  "  :  Emery  v.  Wase, 
8  Yes.  517. 

If  there  is  mistake  in  point  of  subject-matter — that  is,  if  a 
particular  thing  is  referred  to  an  arbitrator,  and  he  has  mistaken 
the  subject-matter  on  which  he  ought  to  make  his  award,  or  if 
there  is  a  mistake  in  point  of  legal  principle  going  directly  to 
the  basis  on  which  the  award  is  founded — these  are  subjects  on 
which  he  ought  to  be  examined,  and  also  grounds  for  setting 
aside  his  award  :  per  Sir  G-.  M.  Griffard,  Y.-C,  In  re  Dare  Valley 
Ey.  Co.,  L.  E.  6  Eq.  429,  435. 

The  admissibility  of  the  arbitrator's  evidence  was  elaborately 
discussed  in  the  case  of  the  Duhe  of  Buccleuch  v.  Met.  Board  of 
Worhs,  L.  R.  5  H.  L.  418 ;  and  it  may  be  considered  as  settled, 
that  the  arbitrator  is  a  competent  witness  as  to  what  took  place 
before  him,  so  as  to  show  over  what  subject-matter  he  was  exercis- 
ing jurisdiction  ;  but  that  as  regards  the  effect  of  the  award  his 
evidence  is  not  admissible  to  show  how  it  was  arrived  at,  or  the 
intention  of  the  arbitrator  when  he  made  it.  "  The  award," 
said  Lord  Cairns  in  that  case  at  p.  462,  "is  a  document  which 
must  speak  for  itself,  and  the  evidence  of  the  umpire  is  not 
admissible  to  explain,  or  to  aid,  much  less  to  contradict  what  is 
to  be  found  upon  the  face  of  that  written  instrument." 

A  referee  cannot  delegate  his  authority  :  Lingood  v.  Eade,  2 
Atk.  501 ;  Hopcraft  v.  Hickman,  2  Sim.  &  St.  130 ;  but  he  may 
make  use  of  the  judgment  of  another  upon  whom  he  can 
depend ;  and  the  valuation  of  that  person  is  his,  if  he  chooses  to 
adopt  it :  Emery  v.  Wase,  5  Yes.  846,  848 ;  Anderson  v.  Wallace, 
3  CI.  &  F.  26 ;  Eads  v.  Williams,  4  De  G.  M.  &  G.  674 ;  but  it 
was  held  in  the  last  case  to  be  a  valid  objection  to  a  valuation 
that  one  of  the  referees  adopted,  contrary  to  his  own  judgment. 
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the  valuation  of  the  umpire,  because  "  it  was  useless  his  stand-  Chap.  ii.  s.  5. 
ing  out,  as  there  were  two  to  one  against  him." 

An  arhitrator  is  placed  in  the  position  of  a  judge  selected  by  Liability 
the  parties,  and  seems  not  to  be  liable  for  mere  negligence ;  but 
a  valuer  is  liable  to  an  action  for  exercising  his  calling  or  profes- 
sion without  due  skill :  Turner  v.  Goulden,  L.  E.  9  C.  P.  57. 

When  two  valuers  are  appointed  with  recourse  to  an  umpire 
in  the  event  of  a  difference  between  them,  there  is  no  arbitra- 
ment until  the  umpirage  takes  effect :  IhicL  61. 

The  definition  of  a  good  award  is  that  it  gives  dissatisfaction  Award,  wheii 
to  both  parties,  and  the  Court  receives  evidence  of  the  merits 
only  so  far  as  it  may  tend  to  throw  light  upon  the  conduct  of 
the  arbitrators.  "  The  decision  must  be  final  and  conclusive, 
unless  the  plaintiff  can  fix  upon  them  corruption,  partiality, 
misconduct,  or  irregularity.  The  onus  of  proving  that  lies  upon 
him : "  per  Sir  W.  Grant,  M.  E.,  Goodman  v.  Sayers,  2  J.  & 
W.  249,  260. 

An  award  may  be  set  aside  for  fraud  {Lord  Lonsdale  v.  Little-  Fraud  or 
dale,  2  Yes.  jun.  451 ;  and  see  Tittenson  y.  Peat,  3  Atk.  529 ;  P^^^^^^^^' 
jumpier  v.  Life,  Dick.  497),  partiality  (Burton  v.  Knight,  2 
Yem.  514 ;  Chicot  v.  Lequesne,  2  Yes.  sen.  315 ;  Ormes  v. 
Beadel,  2  Griff.  166),  the  fraudulent  or  forcible  exclusion  of  one 
arbitrator  {Burton  v.  Knight,  2  Yem.  514),  the  exclusion  of 
evidence  {Li  re  Haicley  and  The  North  Staffordshire  Ry.  Co.,  2 
De  Gr.  &  S.  33),  interviews  between  the  arbitrators  and  one  of 
the  parties  in  the  absence  of  the  other  {Harvey  v.  Shelton,  7 
Beav.  455;  Moseley  v.  Simpson,  L.  E.  16  Eq.  226),  or  the  re- 
fusal by  the  arbitrator  to  hear  one  of  the  parties  {Re  Maunder, 
49L.  T.  535). 

But  irregularities  in  the  mode  of  conducting  an  arbitration,  "Waiver  of 

i«i  iii'ji  -Ti  -I  1      irregularities. 

^  which  would  entitle  a  party  to  set  aside  the  award,  may  be 
waived  by  delay  or  acquiescence  :  Parrott  v.  Shellard,  16  W.  E. 
928 ;  Mills  v.  Society  of  Bowyers,  3  K.  &  J.  66  ;  Moseley  v. 
Simpson,  L.  E.  16  Eq.  226. 

An  injunction  may  be  granted  to  restrain  an  arbitrator  from  Injunction, 
acting,  if  in  the  opinion  of  the  Court  he  is  unfit  or  incompetent 
to  act :  Beddow  v.  Bcddow,   9   Ch.  D.  89 ;  and  see  Malmcsbury 
Ry.   Co.  V.  Budd,  2  Ch.  D.  113.     A  notice  of  motion  to  set 
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aside  an  award  should  specify  the  grounds  of  objection  :  Mercier 
V.  Pepperell,  19  Ch.  D.  58. 

Whenever  an  award  would  be  set  aside,  specific  performance 
of  a  contract  depending  on  the  award  would,  it  is  conceived,  be 
refused  :  see  Chichester  v.  M'Intyrc,  1  Dow.  &  CI.  460 ;  but  in 
the  absence  of  fraud,  mistake,  or  miscarriage,  the  Court  will 
enforce  the  contract,  although  the  valuation  appears  high,  and 
even  exorbitant :  Collier  v.  Mason,  25  Beav.  200. 


Duration  of 

lease. 


Terms  which 
must  appear 
in  contract 
for  lease. 


Sect.  6. — Contracts  for  Leases. 

If  parties  contract  together  for  the  purchase  of  a  house,  pritnd 
facie  the  contract  is  to  purchase  the  fee  simple,  or  if  the  vendor 
has  only  a  limited  interest,  the  whole  of  such  interest ;  but  if  the 
agreement  contains  words  which  refer  to  the  granting  of  a  lease, 
it  cannot  be  construed  as  an  agreement  for  a  sale,  although  in 
such  an  event  the  consequence  may  be  that  the  agreement  is 
invalid,  as  not  containing  the  term  for  which  the  lease  was  to 
be  granted :  Cox  v.  Middleton,  2  Drew.  209  ;  Dolling  v.  Evans, 
15  W.  E.  394. 

In  the  case  of  a  contract  to  grant  a  lease  not  only  must  the 
names  of  the  lessor  and  lessee,  the  description  of  the  property, 
and  the  amount  of  the  rent  appear  in  the  agreement,  but  also 
the  commencement  and  duration  of  the  term  must  be  specified  : 
Blore  V.  Sutton,  3  Mer.  237 ;  Marshall  v.  Berridge,  19  Ch.  D. 
233,  overruling  Jaques  v.  Millar,  6  Ch.  D.  153  ;  and  see  Nesham 
V.  Selhy,  L.  E.  13  Eq.  191  ;  Ibid.  7  Ch.  406 ;  Rock  Portland 
Cement  Co.  v.  Wilson,  31  W.  E.  193.  It  is  essential  to  the 
validity  of  a  lease  that  it  shall  appear  either  in  express  terms  or 
by  reference  to  some  writing  which  would  make  it  certain,  or 
by  reasonable  inference  from  the  language  used,  on  what  day 
the  term  is  to  commence.  There  must  be  a  certain  beginning 
and  a  certain  ending,  otherwise  it  is  not  a  perfect  lease,  and  a 
contract  for  a  lease  must,  in  order  to  satisfy  the  Statute  of 
Frauds,  contain  those  elements:  per  Lindley,  L.  J.,  Marshall y. 
Ber ridge,  19  Ch.  D.  244.  If  the  agreement  amounts  to  a  pre- 
sent demise,  and  the  tenant  is  in  possession,  the  date  of  the 
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agreement  fixes  tlie  commencement  of  the  term  :  Doe  d.  Plii/tp  Chap.  ii.  s.  6. 
V.  Benjamin^  9  Ad.  &  E.  644  ;  and  see  as  to  the  commencement 
of  a  term  created  by  lease  under  seal,  Co.  Lit.  46  b. 

On  the  construction  of  an  informal  agreement  for  an  under-  Buration  of 
lease,  the  duration  was  determined  to  be  the  residue  of  the  term 
less  one  day,  if  the  underlessee  should  so  long  live :  Kusel  v. 
Watson,  11  Ch.  D.  129. 


Sect.  7. — Bights  of  Pre-emption. 

Options  of  purchasing  a  certain  property  at  a  certain  price,  or  Pre-emptions, 
at  a  price  to  be  ascertained  in  a  particular  manner,  are  not 
unfrequently  conferred  by  wills,  leases,  and  partnership  articles, 
and  similar  options  are  sometimes  given  to  adjoining  owners  by 
special  agreement  or  under  statute.  When  a  donee  of  an  option 
declares  his  intention  of  exercising  it,  a  contract  is  thereby  com- 
pleted, which  may  be  enforced  on  either  side  :  PJarl  of  Radnor 
V.  Shafto,  11  Yes.  448  ;  Eclicards  v.  West,  7  Ch.  D.  858. 

The  contract  is  constituted  by  the  exercise  of  the  option,  and  Conversion  by 

exercise  of 

there  is  no  conversion  of  the  property  before  that  tune :  loid ;  option, 
with  this  exception,  however,  that  when  there  is  a  contract 
giving  an  option  to  purchase  real  estate,  and  the  option  is  not 
exercised  till  after  the  death  of  the  person  who  created  the 
option,  the  purchase-money  goes  to  his  personal  and  not  his  real 
representatives :  Laives  v.  Bennett,  1  Cox,  167  ;  Townley  v.  Bed- 
well,  14  Yes.  591 ;  Weeding  v.  Weeding,  IJ.  &  H.  424 ;  ColUng- 
wood  V.  Rote,  26  L.  J.  Ch.  649  ;  Brant  v.  Vause,  1  Y.  &  C.  C. 
580. 

"When  a  right  of  pre-emption  is  given  by  will  at  a  price  to  be  i._  Option 
fixed  by  trustees,  and  the  trustees  will  not  act,  the  Court  will 
direct  an  inquiry  as  to  what  is  a  reasonable  price:  Earl  of 
Radnor  v.  Shafto,  11  Yes.  448. 

If  the  trustees  have  power  to  fix  "  a  fair  and  reasonable  value," 
they  will  not,  in  the  absence  of  fraud,  be  restrained  at  the  in- 
stance of  the  beneficiaries  from  selling  at  the  price  which  they 
have  named :  Edmonds  v.  Mlllett,  20  Beav.  54. 

The  conditions  annexed  to  the  option  by  the  will  must  be  Right  lost  by 
strictly  complied  with.     Thus,  the  right  of  pre-emption  is  lost  ance  with 

conditions, 
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Not  by  com- 
pulsory sale. 


ii.  Option 
given  to  a 


a.  To  pur- 
chase freehold. 


Time  of  con- 
version as 
regards 
lessor's 
estate ; 


by  not  paying  the  purcliase-money  within  the  specified  time  r 
Dawson  v.  Daicson^  8  Sim.  346 ;  even  though  notice  of  the  in- 
tention to  purchase  is  duly  given,  and  the  delay  is  occasioned 
by  non- delivery  of  an  abstract  of  title :  Brooke  v.  Garrod,  2 
Be  G-.  &  J.  62.  See  also  M'cms  v.  Stratford,  2  H.  &  M.  142 ; 
Lord  Li/ford  v.  Poivys  Keck,  30  Beav.  295 ;  Austin  v.  Taicncy, 
L.  E.  2  Ch.  143. 

If  a  testator  offers  an  estate  to  a  particular  person  at  a  price 
to  be  fixed  by  his  trustees,  and  that  person  does  no  act  in  his 
life  signifying  what  he  will  do,  his  interest  cannot  be  longer 
than  his  life,  and  will  not  descend  to  his  real  representative : 
Earl  of  Radnor  v.  Bhafto,  11  Ves.  448,  456. 

When,  however,  land  subject  to  an  option  of  purchase  is  taken 
by  a  railway  company,  at  a  price  exceeding  the  sum  fixed  by 
the  testator,  the  option  subsists,  and  the  donee  is  entitled  to  the 
difference  between  the  two  sums :  Re  Cant,  4  De  Gr.  &  J.  503. 

A  stipulation  is  occasionally  inserted  in  leases  that  the  lessee, 
upon  giving  notice  to  the  lessor  before  a  certain  day,  or  during 
the  continuance  of  the  demise,  may  purchase  the  freehold  at  a 
named  price.  Such  a  stipulation  is  not  a  mere  offer  on  the  part 
of  the  lessor  capable  of  being  retracted  before  acceptance,  but  is 
an  agreement  for  valuable  consideration,  and  may  be  specifically 
enforced  at  the  suit  of  the  tenant. 

The  conditions  under  which  the  option  is  to  be  exercised  must 
be  construed  strictly :  Regg  v.  Wisden,  16  Beav.  239  ;  Ranelagh 
V.  Melton,  2  Dr.  &  Sm.  278  ;  Weston  v.  Collins,  13  W.  E.  510  ; 
for  the  person  on  whom  a  privilege  is  conferred  must  bring 
himself  within  the  precise  terms  on  which  it  is  offered :  Davis  v. 
Thomas,  1  E.  &  My.  506. 

A  condition,  however,  as  to  time  has  in  such  a  case  been  con- 
strued not  to  be  *' of  the  essence":  Regg  v.  Wisden,  16  Beav. 
239 ;  and  a  right  of  purchase  has  been  held  to  be  independent 
of  a  right  to  a  lease,  and  to  be  unaffected  by  the  forfeiture  of 
the  latter,  although  they  were  conferred  by  the  same  writing : 
Gi^een  v.  Low,  22  Beav.  625. 

As  between  the  real  and  personal  representatives  of  the  lessor, 
the  exercise  by  the  lessee  of  his  option  to  purchase  relates  back 
to  the  death  of  the  lessor,  and  the  purchase  money  accordingly 
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forms  part  of  liis  personal  estate:  Laices  v.  Bennett,  1  Cox,  Chap,  ii.  s.  7. 
167. 

But  this  doctrine  does  not  apply  to  the  interest  of  the  lessee,  as  regards 
Thus,  where  a  lease  contained  a  covenant  by  the  lessor  that  if 
the  lessee,  his  executors,  administrators,  or  assigns  should  at  any 
time  thereafter  be  desirous  of  purchasing  the  fee  simple  of  the 
demised  land,  and  should  give  notice  thereof  in  writing  to  the 
lessor,  his  heirs,  or  assigns,  then  the  lessor,  his  heirs,  or  assigns 
would  make  out  a  title  and  accept  1,200/.  for  the  purchase  of 
the  land,  and  duly  convey  the  same  to  the  lessee,  his  executors, 
administrators,  or  assigns,  it  was  held  that  the  option  to  pur- 
chase was  an  integral  part  of  the  lease  and  passed  with  it,  and 
accordingly,  that  the  lessee  having  died  without  exercising  the 
option,  the  right  vested  in  his  administrator  as  part  of  his 
personal  estate :  In  re  Adams  and  The  Kensington  Vestry,  27 
Ch.  D.  394. 

This  decision  is  in  conflict  with  a  passage  in  Lord  Eldon's 
judgment  in  Daniels  v.  Davison,  16  Yes.  253,  where,  referring  to 
the  case  of  Lawes  v.  Bennett  (1  Cox,  167),  suh  nom.  Douglas  v. 
Whitrong,  he  says :  "  Lord  Kenyon  held  that  the  benefit  of 
that  agreement  should  go  to  the  heir,  the  executor  paying  for 
the  purchase ;  and  the  lessee,  when  he  made  the  option,  was  to 
be  considered  the  owner  ah  initio  :  a  strong  decision."  There  is 
clearly  a  mistake  here  between  the  lessor  and  lessee,  for  in 
Laices  v.  Bennett  the  option  was  enforced  by  the  assignee  of  the 
lease  against  the  heir  of  the  lessor.  "It  is  to  be  borne  in 
mind,"  said  Mr.  Justice  Fry,  in  Edwards  v.  West,  7  Ch.  D.  858, 
863,  "  that  no  authority  can  be  produced  which  has  extended 
the  doctrine  of  Lawes  v.  Bennett  in  the  slightest  degree  beyond 
what  was  decided  in  that  case";  and  he  held  that  the  lessee 
could  not,  by  exercising  his  option  after  a  fire  had  occurred,  give 
himself  a  title  to  the  insurance  moneys  received  by  the  landlord. 
See  also  Reynard  v.  Arnold,  L.  E.  10  Ch.  386. 

Where  a  tenant  in   possession  has  an  option  of  purchase, 
whether  conferred  by  his  lease  or  by  a  collateral  agreement,  a 
purchaser  from  the  lessor,  being  fixed  with  constructive  notice 
of  the  tenant's  equitable  rights,  will  not  be  permitted  to  set  up,   ' 
as  against  the  tenant  claiming  to  exercise  his  option,  the  plea  of 
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b.  To  renew 
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Chap.  II.  s.  7.  a  puTcliase  for  value  without  notice :  Daniels  v.  Davison,  16  Yes. 
249. 

The  right  to  renew  the  lease,  either  for  one  term,  or  as  often 
as  occasion  shall  arise,  is  sometimes  given  to  the  lessee. 

Covenants  for  perpetual  renewal  are  not  favoured  by  the 
Courts :  Baynham  v.  Gwfs  Hosjntal,  3  Yes.  295.  The  law  is, 
however,  now  settled,  "that  if  parties  clearly  express  in  the 
covenant  their  intention  to  renew,  it  must  be  so  construed  and 
enforced.  But  that  intention  must  be  clearly  and  distinctly 
apparent  from  the  reading  of  the  instrument,  and  must  be  free 
from  ambiguity"  :  Brown  v.  Tighe,  2  CI.  &  F.  396,  417.  See 
also  Sheppard  v.  Doolan,  3  Dr.  &  War.  1 ;  The  Copper  Mining 
Co.  V.  Beach,  13  Beav.  478. 

The  presumption  of  law  against  a  perpetuity  has  no  effect  if 
the  intention  of  the  parties  is  plain:  Ex  parte  Clarke,  I.  E.  6 
Eq.  51 ;  approved  and  followed  in  Suinburne  v.  Milhurn,  32 
W.  E.  400. 

"  The  experience  of  the  Court  is  that  renewable  leases  are 
wasteful"  :  per  Jessel,  M.E.,  In  re  Henvfj  Smiih^s  Chariti/,  20 
Ch.  D.  516 ;  and  accordingly  in  that  case  a  clause  sanctioning 
renewable  leases  was  struck  out  of  a  charity  scheme. 

It  is  a  question  of  construction  depending  on  the  terms  of  the 
lease,  whether  a  covenant  to  grant  a  renewed  lease  containing 
the  same  covenants  as  the  original  lease  includes  the  covenant 
of  renewal  or  not.  The  general  tendency  has  been,  beyond 
{question,  to  decide  in  favour  of  only  one  renewal,  excluding  the 
covenant  in  the  renewed  lease.  See  Hyde  v.  Skinner,  2  P. 
Wms.  196 ;  Tritton  v.  Foote,  2  Bro.  C.  C.  636 ;  Iggulden  v.  May, 
7  East,  237 ;  Brown  v.  Tighe,  2  CI.  &  F.  396 ;  Walmesley  v. 
Pilkington,  35  Beav.  362,  cases  which  must  be  taken  as  over- 
ruling Lord  Hardwicke's  dictum  in  Furnival  v.  Crew,  3  Atk.  83, 
that  "  a  covenant  to  grant  a  new  lease  under  the  same  rents  and 
covenants  includes  and  takes  in  the  covenant  for  renewal  as  well 
as  any  other  covenant." 

If  the  covenant  be  to  execute  a  renewed  lease  "  at  the  same 
rent  and  subject  to  the  same  covenants,  i}icUiding  this  present 
covenant,  it  will  be  construed  as  a  covenant  for  perpetual  re- 
newal, and  the  lessee  will  be  entitled  to  a  covenant  for  renewal 


Covenant 
to  renew, 
whether  per- 
petual. 
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in  the  renewed  lease  totidem  verbis  with  that  of  the  original  Chap.  Ii.  s.  7. 
lease,  the  name  of  the  new  cestui  que  vie,  in  the  case  of  a  lease  for 
lives,  being  substituted  for  that  of  the  deceased  :  Hare  v.  Barges, 
4  K.  &  J.  45.  See  also  The  Copper  Mining  Co.  v.  Beach,  13 
Beav.  478  ;  Job  v.  Banister,  2  K.  &  J.  374 ;  Swinburne  v. 
Milburn,  32  W.  E.  400. 

The  Court  leans  against  a  construction  which  confers  a  right 
of  perpetual  renewal,  and  the  fact  that  repeated  renewals  have 
been  made  will  be  disregarded  in  determining  the  true  construc- 
tion of  the  clause :  Baynham  v.  Gmjs  Hospital,  3  Yes.  295  ; 
Eaton  V.  Lyon,  Ibid.  690  ;  Iggulden  v.  May,  9  Yes.  325,  over- 
ruling Cooke  V.  Booth,  Cowp.  819. 

A  renewal  of  a  lease  is  a  privilege  to  which  the  tenant  is  Conditions 

.  .  .        precedent 

entitled  only  on  fulfilling  all  the  conditions  of  his  legal  bargain :  must  be 
Finch  V.  Underwood,  2  Ch.  D.  310.  And  therefore  if  the  pay-  «^*^«^^*1- 
ment  of  rent  (Davis  v.  Thomas,  1  E,.  &  My.  506),  or  the  per- 
formance of  the  covenants  (Job  v.  Banister,  2  K.  &  J.  374 ;  Finch 
V.  Underwood,  2  Ch.  D.  310  ;  Bastin  v.  Bidwell,  18  Ch.  D.  238), 
or  a  request  for  renewal  to  be  made  before  a  given  time  {City  of 
London  v.  Mitford,  14  Yes.  41 ;  Nicholson  v.  Smith,  22  Ch.  D. 
640,  657),  is  a  condition  precedent  to  renewal,  such  a  condition 
must  be  strictly  satisfied,  and  no  rehef  will  be  given  as  for  a 
forfeiture. 

A  covenant  to  grant  a  renewed  lease  "  in  case  the  covenants 
and  agreements  on  the  tenant's  part  shall  have  been  duly 
observed  and  performed,"  does  not  mean  that  the  tenant  must 
have  strictly  observed  and  performed  the  covenants  all  through 
the  term,  but  only  that  there  shall  be  no  existing  right  of  action 
when  the  lease  is  applied  for :  FincJi  v.  Underwood,  2  Ch.  D. 
310. 

E-eceipt  of  rent  with  knowledge  of  existing  breaches  waives  ai/ 
forfeiture,  but  not  a  condition  precedent  to  the  renewal  of  a'* 
lease :  Ibid. 

Where  an  agreement  for  a  yearly  tenancy  conferred  on  the  Rights  not 
tenant  an  option  of  taking  a  lease  for  seven,  fourteen,  or  twenty-  lessee  being  in 
one   years,  it  was  decided  that  the  tenant  might  exercise  his  Possession. 
option  after  receiving  notice  to  quit ;  and  that  he  had  not  lost 
his  right  to  do  so  by  long  delay.     The  landlord's  remedy  in 
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Who  entitled 
to  call  for 
renewal. 


iii.  Partner- 
ship articles. 


iv.  Rights  of 
re-purchase. 


sucli  a  case  is,  if  he  wishes  to  reduce  the  contract  to  certainty, 
to  call  on  the  tenant  to  exercise  his  option,  and  in  default  of  his 
doing  so,  to  determine  the  tenancy :  Hersey  v.  Gihlett,  18  Beav. 
174. 

So,  also,  if  no  time  is  fixed  within  which  a  renewed  lease  is  to 
be  applied  for,  and  the  lessee  continues  in  possession,  a  renewal 
may  be  obtained  after  the  expiration  of  the  original  term :  Moss 
V.  Barton,  L.  E.  1  Eq.  474;  JBuckland  v.  Papillon,  L.  E.  2 
Ch.  Q7. 

The  right  to  renewal  seems  prima  facie  to  pass  with  the  lease, 
and  to  belong  to  the  person  entitled  thereto.  Accordingly  the 
trustee  in  bankruptcy  {Buckland  v.  Papillon,  L.  E.  2  Ch.  67),  or 
the  personal  representative  (Sycle  v.  Skinner,  2  P.  Wms.  196  ; 
Be  Adams  and  The  Kensington  Vestry,  27  Ch.  D.  394),  or  the 
assignee  {Crosbie  v.  Tooke,  1  My.  &  K.  431 ;  Morgan  v.  Bhodes, 
Ibid.  435),  of  the  lessee  is  entitled  to  exercise  the  option.  But 
one  of  two  lessees  to  whom  the  option  is  given,  cannot,  at  all 
events  during  the  lifetime  of  his  co-lessee,  require  a  lease  to  be 
granted  to  himself  alone :  Finch  v.  Underwood,  2  Ch.  D.  310. 

A  clause  in  partnership  articles  giving  a  right  of  pre-emption 
over  certain  property  may  be  binding  after  the  expiration  of 
the  original  term.  Thus,  where  two  persons  agreed  to  carry  on 
business  upon  certain  freehold  premises  for  fourteen  years,  and 
in  case  either  of  them  should  die  during  the  term,  that  the  sur- 
vivor should  purchase  the  share  of  the  deceased  partner  in  the 
freeholds  at  a  fixed  price ;  and  after  the  expiration  of  the  four- 
teen years  they  agreed  by  parol  to  continue  the  partnership  "  on 
the  old  terms,"  it  was  held  that  the  stipulation  as  to  purchase 
was  binding,  and  that  as  between  the  real  and  personal  repre- 
sentatives of  the  deceased  partner,  the  freeholds  were  converted 
into  personal  estate :  JSssex  v.  Bssex,  20  Beav.  442.  See  also 
Cox  V.  Willoughby,  13  Ch.  D.  863,  where  Cookson  v.  Cookson,  8 
Sim.  529,  is  treated  as  inconsistent  with  Essex  v.  Essex,  and  of 
doubtful  authority. 

A  covenant  conferring  an  option  of  purchase  creates  an  equi- 
table interest  in  the  land ;  and  is,  if  unlimited  in  point  of  time, 
void  as  contravening  the  rule  against  perpetuities :  L.  8f  S.  W. 
By.  Co.  V.  Gomm,  20  Ch.  D.  562,  overruling  Birmingham  Canal 
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Co.  V.  Cartwyighf,  11  Ch.  D.  421,  and  a  dictum  to  the  opposite  Chap.  II.  b.  7. 
effect  in  Gilbertson  v.  Richards,  4  H.  &  N.  277,  297. 

It  may,  of  course,  be  so  framed  as  to  create  not  a  right  bind- 
ing the  land,  but  merely  a  personal  privilege  in  favour  of  the 
covenantee;  in  that  case,  however,  it  could  not  be  enforced 
against  an  assignee  of  the  land,  whether  he  took  with  notice  or 
not :  L.  8f  S.  W.  By.  Co.  v.  Gomm,  20  Ch.  D.  562.  And  see 
Haywood  v.  The  Brunsivick  Benefit  Building  Society,  8  Q.  B.  D. 
403. 

Although  an  agreement  was  expressed  to  be  for  a  right  of 
pre-emption  "  at  all  times  thereafter,"  it  was  held  to  be  limited 
to  the  life  of  the  owner  of  the  property :  Stocker  v.  Bean,  16 
Beav.  161 ;  and  a  clause  in  a  local  Act  of  Parliament  requiring 
a  company,  before  disposing  of  any  land  taken  under  the  powers 
of  the  Act,  "  to  offer  the  same  to  the  person  or  persons  of  whom 
the  same  were  purchased,"  has  conversely  been  read  as  con- 
ferring a  right  of  pre-emption  only  on  the  original  vendors,  and 
not  on  their  successors  in  title  :  Highgate  Archway  Co.  v.  Jeakes, 
L.  E.  12  Eq.  9. 

Where  the  option  is  to  be  exercised  within  a  limited  time, 
that  time  must  be  precisely  observed :  Barrell  v.  Sabine,  1  Yern. 
268.  The  terms  of  the  proviso  for  re-purohase  must  be  strictly 
complied  with:  Ensworth  v.  Griffiths,  5  Bro.  P.  C.  184.  See 
also  Joy  V.  Birch,  4  CI.  &  F.  57;  Alderson  v.  White,  2  De  G.  & 
J.  97. 

Eights  of  pre-emption  are  conferred  upon  adjoining  owners  y,.  Lands 
in  the  event  of  a  sale  of  superfluous  lands  under  the  Lands  s.  128. 
Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  s.  128,  as 
to  which  see  post,  Ch.  YII.  This  section  is  incorporated  in 
the  Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  6 ;  and  in 
the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  ss.  175, 
176. 
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Chap.  II.  s.  8. 


Offer  arid 
acceptance. 


Parol  accept- 
ance of 
written  offer. 


Offer  must  be 
accepted  with- 
out qualifica- 
tion. 


Sect.  8. —  Offer  and  Acceptance, 

A  contract  entered  into  by  an  offer  on  one  side,  and  an 
acceptance  of  such  offer  on  tlie  other,  possesses  some  peculiarities 
to  which  reference  must  now  be  made.  Some  time  almost 
always  elapses  between  the  offer  and  the  reply,  and  during  that 
interval  there  is  no  concluded  contract,  yet  the  party  who  makes 
the  offer  is  to  some  extent  bound,  while  the  other  party  is  free. 
Very  often,  too,  the  acceptance  is  not  unqualified,  but  introduces 
some  new  term,  which,  in  its  turn,  must  be  accepted  by  the 
opposite  party,  before  a  binding  contract  is  concluded.  The 
cases  in  which  questions  of  this  kind  most  frequently  arise  are 
those  where  the  negotiations  between  the  parties  are  conducted 
by  letters,  and  the  difficulty  always  is  to  point  out  any  one 
moment  when  the  parties  are  ad  idem^  when  the  phase  of  nego- 
tiation has  passed,  and  that  of  contract  has  commenced. 

An  oft'er  in  writing  may  be  accepted  by  parol,  and  thereupon 
such  offer  is,  if  it  contains  all  the  terms,  a  sufficient  memoran- 
dum to  satisfy  the  requirements  of  the  Statute  of  Frauds :  Coleman 
V.  U2)Cot,  5  Yin.  Abr.  527;  Warner  v.  Willington,  3  Drew.  523; 
Smith  V.  Neale,  2  C.  B.  N.  S.  67  ;  Watts  v.  Ainsicorth,  31  L.  J. 
Ex.  448 ;  Eeuss  v.  PMsletj,  L.  E.  1  Ex.  342.  In  Beresford  v. 
Batthyany  (27  Sol.  Journ.  103,  W.  N.  (1882)  171)  some  doubt 
was  thrown  upon  the  above  proposition,  though  it  was  con- 
sidered to  be  binding  upon  the  courts  of  first  instance.  After 
the  death  of  the  person  who  made  the  offer,  the  contract  may 
be  enforced  against  his  representatives  :  Benecke  v.  Chadwichc,  4 
"W.  R.  687.  An  acceptance  may  also  be  given  by  telegram  : 
Godicin  v.  Francis^  L.  R.  5  C.  P.  295. 

In  order  to  constitute  an  agreement  by  letters,  the  answer  to 
the  written  proposal  must  be  a  simple  acceptance  of  the  terms 
proposed,  without  the  introduction  of  a  new  term :  Holland  v. 
Eyre,  2  Sim.  &  S.  194 ;  Warner  v.  WilUngton,  3  Drew.  523, 
533 ;  Appleby  v.  Johnson,  L.  R.  9  C.  P.  158 ;  Crossley  v. 
Maycock,  L.  R.  18  Eq.  180. 

Where  a  person  offered  to  purchase  a  house  upon  certain 
terms,  "  possession  to  be  given  on  or  before  25th  July,"  and  all 
the  terms  were  agreed  to,  except  that  possession  was  not  to  bo 
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given  until  the  1st  August,  the  variance  was  held  to  he  fatal :  ^^P- 1^*  s.  8. 
Routkdge  v.   Grant,  4  Bing.  653.     Secus  where  no  time  had 
been  mentioned  in  the  offer,  and  the  acceptor  merely  added, 
"  "We  hope  to  give  you  possession  by  the  half -quarter  day  "  : 
CUve  V.  Beaumont,  1  De  Q.  &  S.  397. 

So  the  assent  by  the  lessor's  solicitors  to  the  alterations  in  a 
draft,  except  one  whereby  the  intended  lessee  had  expunged  a 
covenant  restraining  assignment  without  licence,  left  the  con- 
tract incomplete  :  Lucas  v.  James,  7  Hare,  410.  See  Forster  v. 
Bowland,  7  H.  &  N.  103  ;  Oriental  Inland  Steam  Co.  v.  Briggs, 
4  De  G.  F.  &  J.  191 ;  Stanletj  v.  Doicdcsivell,  L.  E.  10  C.  P. 
102. 

An  acceptance  qualified  by  the  addition,  omission,  or  modifi-  Qualified 
cation  of  any  term,  amounts  to  a  fresh  offer  made  to  the  oppo-  a&esliQfter. 
site  party,  and  must  be  accepted  without  further  qualification  in 
order  to  constitute  a  contract :  Lvcas  v.  James,  7  Hare,  410  ; 
Honeyman  v.  Marryat,  21  Beav.  14.  But  a  mere  reference  to 
the  preparation  of  a  formal  agreement  does  not  prevent  the 
existence  of  a  binding  contract :  Gibhins  v.  Metropolitan  Asylum 
District,  11  Beav.  1 ;  Cayley  v.  Walpole,  18  W.  E.  782;  Bonne- 
loell  V.  Jenluns,  8  Ch.  D.  70. 

An  offer  may  be  retracted  at  any  time  before  acceptance,  and  Withdrawal 
it  is  immaterial  whether  the  offer  is  expressed  to  be  open  for 
acceptance  for  a  given  time  or  not :  Routledge  v.  Grant,  4  Bing. 
653.  See  also  Cooke  v.  Oxley,  3  T.  E.  653 ;  Head  v.  Diggon,  3 
M.  &  Ey.  97 ;  Horsfall  v.  Garnett,  6  W.  E.  387 ;  Eehhs'  Case, 
L.  E.  4  Eq.  9  ;  Dickinson  v.  Dodds,  2  Ch.  D.  463.  But  the 
retractation  must  reach  the  opposite  party  before  the  offer  has 
been  accepted :  Byrne  v.  Tienhoven,  5  0.  P.  D.  3i4.  See  also 
Stevenson  v.  McLean,  5  Q.  B.  D.  346. 

An  offer  may  prescribe  conditions  on  which  it  must  be  Special 
accepted.  For  example,  the  offer  may  fix  a  time  within  which  ^°°^^  * 
it  must  be  accepted ;  or  it  may  require  the  other  party  to 
supply  a  term  in  the  agreement,  in  which  case  there  must  be  a 
special  acceptance  in  writing  in  order  to  satisfy  the  Statute  of 
Frauds :  Boys  v.  Ay  erst,  6  Mad.  316.  But,  in  the  absence  of 
special  stipulation,  the  person  to  whom  the  offer  is  made  has  a 
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Chap.  II.  s.  8.  reasonable  time  for  its  acceptance :  Kennedy  v.  Zee,  3  Mer.  441, 
454 ;  Meynell  v.  Surtees,  3  W.  E.  535  ;  Williams  v.  Williams^ 
17  Beav.  213. 

Reasonable  What  is  a  "  reasonable  time  "  depends  on  Ibe  nature  of  the 

time. 

property,  and  it  is  clear  that  an  offer  to  sell  goods,  the  price  of 
which  is  liable  to  rapid  variations,  must  be  accepted  more 
promptly  than  an  offer  to  sell  or  let  land.  Even  in  the  case  of 
goods,  however,  there  is  no  implied  condition  arising  from 
mercantile  usage  that  the  offer  shall  be  accepted  by  the  next 
post:  Dunlop  v.  Higgins,  1  H.  L.  C.  381. 

In  all  offers  duly  communicated  there  seems  to  be  implied  a 
representation  that  it  may  be  accepted  within  a  reasonable  time, 
^,    and  if  the  offerer  sell  to  another  without  waiting  for  the  expira- 
tion of  the  reasonable  time,  and  without  an  express  retractation 
of  his  offer,  he  will  be  liable  in  damages  :  Ihid. 

An  offer  by  telegram  implies  the  expectation  of  a  prompt 

reply,  and  a  letter  by  return  of  post  may  be  too  late :  Quener- 

duaine  v.  Cole,  32  W.  E.  185. 

How  an  offer       A  withdrawal  of  the  offer  may  be  made  by  express  words,  or 

drawn.  by  an  act  inconsistent  with  its  continuance,  such  as  selling  the 

property  to  a  third  person :  Dickinson  v.  Dodds,  2  Ch.  D.  463  ; 

and  it  seems  that  such  a  sale  will  be  an  effectual  withdrawal  of 

the  offer,  even  if  the  person  to  whom  the  offer  was  first  made 

had  no  knowledge  of  the  sale :  Ibid.     See,  however,  Stevenson  v. 

McLean,  5  Q.  B.  D.  346. 

Communica-         The  acceptance  ought  to  be  communicated  to  the  person  who 

t^n  of  accept-  ^^^^  ^^^  ^^^^ .  ^^^^^^  ^^  TinMer,  1  Cr.  M.  &  E.  692  ;  Thorn- 

bury  V.  Bevill,  1  Y.  &  C.  C.  554 ;  Eebbs'  Case,  L.  E.  4  Eq.  9. 
This,  however,  cannot  be  regarded  as  a  condition  precedent  to 
the  constitution  of  the  contract,  but  rather  as  a  reasonable  pre- 
caution the  neglect  of  which  may  amount  to  laches. 
Time  when  Where  an  offer  is  accepted  by  letter,  the  posting  of  the  letter 

plete.^^  ^°°^'  ^^  ^^®  completion  of  the  contract :  Adams  v.  Lindsell,  1  B.  & 
Aid.  681  ;  Potter  Y.  Sanders,  6  Ilare,  1 ;  Dunlop  v.  Higgins,  1 
H.  L.  C.  381;  Harris'  Case,  L.  E.  7  Ch.  587;  Wall's  Case, 
L.  E.  15  Eq.  18  ;  Taylor  v.  Jones,  1  C.  P.  D.  87;  Brogden  v. 
Met.  Ry.  Co.,  2  App.  Cas.  mQ,  692. 
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But  the  contract  dates  only  from  the  time  of  acceptance,  and  Chap,  il.  b.  8. 
does  not  relate  back  to  the  time  when  the  offer  was  made : 
Dickbiwn  V.  Dodds,  2  Ch.  D.  463. 

The  contract  is  complete  on  the  posting  of  the  letter  contain-  5^^*^*°^  *^® 

■'■  X  «->  Post  Office. 

ing  the  acceptance,  though  the  letter  be  lost  through  the  fault 
of  the  Post  Office :  Duncan  v.  Topham,  8  C.  B.  225 ;  Bunloj)  v. 
Siggins,  1  H.  L.  C.  381 ;  Household  Fire  Insurance  Co.  v.  Grant, 
4  Ex.  D.  216  ;  overruling  British  and  American  Telegraph  Co, 
V.  Colson,  L.  E.  6  Ex.  108. 

The  Post-office  mark  is  not  conclusive  as  to  the  time  when  a 
letter  is  posted :  Stocken  v.  Collin,  7  M.  &  W.  515. 

An  acceptance  must  be  something  more  than  a  mere  mental  "^^at  is  an 

acceptance. 

assent:  Brogden  v.  Met.  By.  Co.,  2  App.  Gas.  QQQ.  Thus,  a 
letter  sent  to  the  agent  of  the  writer,  or  confided  to  his  own 
messenger  {ff ebbs'  Case,  L.  E.  4  Eq.  9),  does  not  preclude  the 
party  from  stopping  the  acceptance  in  transitu  before  it  reaches 
the  other  party. 

But  the  posting  of   a  letter  to  the  opposite  party  is  "an 
extraneous  act  which  clenches  the  matter " :  per  Lord  Black- 
bum,  Brogden  v.  3fet.  By.  Co.,  2  App.  Gas.  666,  691.     And  so    ^ 
may  be  the  sending  of  a  draft  lease  :    Warner  v.  Willington,  3 
Drew.  523. 

It  seems  that  an  unaccepted  offer  is  not  assignable  :  Meynell 
V.  Surtees,  3  Sm.  &  G.  101,  116 ;  3  W.  E.  535. 

If  an  offer  is  definitely  rejected,  the  person  to  whom  it  is  Rejected  offer 
made  cannot  afterwards  revive  the  proposal  by  tendering  an 
acceptance  :  Hyde  v.  Wrench,  3  Beav.  334. 


Sect.  9. — Contract  by  Letters. 

Where  a  contract  has  to  be  made  out  by  letters,  the  whole  Contract  by 
correspondence  must  be  taken  into  consideration.  "  You  must 
not  at  one  particular  time  draw  a  line  and  say,  *  We  wiU  look 
at  the  letters  up  to  this  point  and  find  in  them  a  contract  or 
not,  but  we  will  look  at  nothing  beyond.'  In  order  fairly  to 
estimate  what  was  arranged  and  agreed,  you  must  look  at  the 
whole  of  that  which  took  place  and  passed  between  them '' : 


58 


THE  AGREEMENT. 


Chap.  II.  s.  9.  per  Lord  Cairns,  L.C.,  Himey  v.  Home-Pay ne,  4  App.  Cas. 
311,  316.  See  Pym  v.  Campbell,  6  E.  &  B.  370 ;  Williams  v. 
Brisco,  22  Ch.  B.  441. 

Thus,  two  letters  whicli  apparently  constitute  a  complete  con- 
tract may,  by  subsequent  letters,  be  sbown  not  to  bave  contained 
material  terms,  and,  therefore,  not  to  express  the  real  agreement 
of  the  parties  :  Ibid. 
Construction        It  bas  been  laid  down  by  Lord  Erskine  tbat,  "  tbe  Court  is  not 
ence.  to  decree  performance,  unless  it  can  collect  upon  a  fair  inter- 

pretation of  tbe  letters,  tbat  they  import  a  concluded  agree- 
ment ;  that  if  it  rests  reasonably  doubtful,  whether  what  passed 
was  only  treaty,  let  the  progress  towards  the  confines  of  agree- 
ment be  more  or  less,  the  Court  ought  rather  to  leave  tbe  par- 
ties to  law  than  specifically  to  perform  what  is  doubtful  as  a 
contract  "  :  Huddleston  v.  Briscoe,  11  Yes.  583,  592. 

To  the  same  effect  is  the  language  of  Lord  Eldon  in  Ken- 
nedy V.  Lee,  3  Mer.  441,  451,  "  The  party  seeking  specific 
performance  of  such  an  agreement  is  bound  to  find  in  the  cor- 
respondence, not  merely  a  treaty — still  less  a  proposal — for  an 
agreement ;  but  a  treaty,  with  reference  to  which  mutual  con- 
sent can  be  clearly  demonstrated,  or  a  proposal  met  by  that  sort 
of  acceptance,  which  makes  it  no  longer  the  act  of  one  party, 
but  of  both  .  .  .  the  same  construction  must  be  put  upon  a 
letter,  or  a  series  of  letters,  that  would  be  applied  to  the  case  of 
a  formal  instrument — the  only  difference  between  them  being, 
that  a  letter  or  a  correspondence  is  generally  more  loose  and  in- 
accurate in  respect  of  terms,  and  creates  a  greater  difficulty  in 
arriving  at  a  precise  conclusion." 
Treaty  or  The   question  which  most  frequently  arises  on  the  corres- 

pondence, and  which  is  generally  one  of  extreme  difficulty,  is 
whether  there  was  at  any  time  a  concluded  contract  between 
the  parties,  or  whether  what  passed  between  them  was  negotia- 
tion and  no  more. 

A  contract  is  the  result  of  the  mutual  assent  of  two  parties  to 
certain  terms,  and  if  it  be  clear  that  there  is  no  consensus,  what 
may  have  been  written  or  said  becomes  immaterial :  per  Lord 
Westbury,  L.C.,  Chinnock  v.  M.  of  Ely,  4  De  (x.  J.  &  S.  638, 
643.     In  considering  the  contents  of  a  series  of  letters,  this  pro- 
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position  should  be  carefully  borne  in  mind — tbere  must  be  in  Chap,  ii.  s  9. 
some  part  of  the  correspondence  a  clear  accession  on  both  sides    ,^ 
to  one  and  the  same  set  of  terms :  TJwmas  v.  Blachnan^  1  Coll. 
301. 

The  question  whether  a  final  binding  agreement  has  been  A  question  for 
made  between  the  parties,  is  a  pure  question  of  fact,  to  be 
decided  by  the  jury,  or  the  judge  acting  as  a  jury :  Ridgway  v. 
Wharton,  6  H.  L.  C.  238,  see  p.  295. 

The  tendency  of  modern  decisions  is  to  apply  greater  strict-  Tendency  of 

.  .  IP  1      modem  deci- 

ness  to  the  construction  of  a  series  of  letters  than  was  formerly  sions. 
done.  Thus  it  has  been  asserted  by  James,  L.J".,  that  "the 
Court  has  gone  quite  far  enough  in  decreeing  specific  perform- 
ance upon  letters  as  constituting  agreements,  where  one  side  is 
bound  and  the  other  not "  :  Nesham  v.  Selby,  L.  R.  7  Ch.  406, 
408 ;  and  again  "  for  my  own  part,  I  have  often  felt  that  in 
cases  of  this  nature,  parties  have  found  themselves  entrapjjed 
into  contracts  by  letters  which  they  wrote,  without  the  slightest 
idea  that  they  were  contracting  "  :  Rossiter  v.  Miller,  5  Ch.  D. 
648,  658.  Jessel,  M.E.,  has  also  said,  "  I  think  the  decisions  of 
our  Courts  as  to  letters  have  gone  quite  far  enough,  that  is,  in 
the  spelling  out  of  a  contract  from  letters  when  both  parties  in- 
tended a  formal  contract  to  be  executed  "  :  May  v.  Thomson,  20 
Ch.  D.  705,  716. 

It  is,  in  each  ease,  a  question  to  be  decided  on  the  special 
facts  and  surrounding  circumstances,  whether  or  not  a  con- 
cluded agreement  has  been  made  between  the  parties.  The 
difficulty  is  not  one  of  principle  but  of  fact,  and  the  numerous 
decisions  give  but  little  assistance  towards  arriving  at  a  con- 
clusion on  a  new  state  of  facts.  Their  principal  value,  from 
this  point  of  view,  consists  in  the  illustrations  which  they 
afford,  of  the  manner  in  which  the  Courts  have  dealt  with  the 
problem ;  and  for  this  purpose  the  following  cases  may  be  use- 
fully consulted : — 

1.  Where  the  contract  has  been  held  to  be  complete  :  Ogilvie  Concluded 
V.  Foljamhe,  3  Mer.  53 ;  Kennedy  v.  Lee,  Ibid.  441 ;  ITuddieston  v. 
Briscoe,  11  Ves.  583  ;  Olive  v.  Beaumont,  1  De  Gr.  &  Sm.  397 ; 
Gihbins  v.    Met,   Asylum   District,  11    Beav.   1;   Bonnewell  v. 
Jenkins,  8  Ch.  D.  70 ;  Rossiter  v.  Milkr,  3  App.  Cas.  1124. 
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Negotiation 
not  contract. 


Chap.  II.  s. 9.  2.  Where  the  contract  has  been  held  not  to  be  complete: 
Stratford  v.  Bosicorth,  2  V.  &  B.  341 ;  Thomas  v.  Blachnan,  1 
Coll.  301 ;  Soneyman  v.  Marryat,  21  Beav.  14 ;  Ridgway  v. 
WTiartorif  6  H.  L.  C.  238  (see,  however,  the  observations  of 
Lord  St.  Leonards  at  p.  284)  ;  Rummens  v.  Robins,  3  De  G.  J. 
&  S.  88 ;  Chinnock  v.  Marchioness  of  Ely,  4  De  Q.  J.  &  S.  638 ; 
Nesham  v.  /Sff%,  L.  E.  13  Eq.  191 ;  7  Ch.  406 ;  Stanley  v. 
Dowdeswell,  L.  E.  10  C.  P.  102 ;  Sussey  v.  Home-Payne,  4 
App.  Cas.  311;  May  ^.  Thomson,  20  Ch.  D.  705;  Williams  y. 
Brisco,  22  Ch.  D.  441. 


Reference  to 
' '  formal 
agreement." 


Sect.  10. — Reference  to  a  Formal  Agreement, 

The  question  has  been  frequently  raised  whether  a  stipulation 
that  a  formal  agreement  shall  be  prepared,  suspends  a  contract 
which  would  otherwise  be  considered  complete,  and  prevents 
the  parties  from  being  bound  until  they  have  executed  the 
formal  instrument. 

"  It  must  not  be  supposed,  because  persons  wish  to  have  a 
formal  agreement  drawn  up,  that,  therefore,  they  cannot  be 
bound  by  a  previous  agreement,  if  it  is  clear  that  such  an 
agreement  has  been  made ;  but  the  circumstance  that  the  parties 
do  intend  a  subsequent  agreement  to  be  made,  is  strong  evidence 
to  show  that  they  did  not  intend  the  previous  negotiations  to 
amount  to  an  agreement " :  per  Cranworth,  L.C.,  Ridgway  v. 
Wharton,  6  H.  L.  C.  238,  268.  See  the  remarks  of  Lord  St. 
Leonards  at  p.  288,  and  of  Lord  Wensleydale  at  p.  307,  and 
also  Brogden  v.  Met.  Ry.  Co.,  2  App.  Cas.  QQQ>,  672 ;  Rossiter  v. 
Miller,  3  App.  Cas.  1124,  at  p.  1151. 

It  is  well  established  that  an  agreement  even  of  the  most 
informal  character  is  binding,  although  the  parties  declare  that 
the  writing  is  to  serve  only  as  instructions  for  a  formal  agree- 
ment, or  although  it  may  be  an  express  term  that  a  formal 
agreement  shall  be  prepared  and  signed  by  the  parties  :  Chin- 
nock V.  Marchioness  of  Ely,  4  De  (x.  J.  &  S.  638. 

But  if  to  a  proposal  or  offer,  an  assent  be  given  subject  to  a 
provision  as  to  a  contract,  then  the  stipulation  as  to  the  contract 
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is  a  term  of  the  assent,  and  there  is  no  agreement  independent  Ch.  ii.  b.  10. 
of  that  stipulation  :  Ihid. 

The  distinction  therefore  is  important  between  an  agreement  Agreement 
subject  to  the  preparation  of  a  formal  contract,  and  an  agree-  formal  con- 
ment  in  which  that  provision  is  itself  only  one  of  the  terms,  ^^wn  upf 
In  the  former  case  there  is  a  condition  precedent  to  the  exist- 
ence of  any  binding  bargain,  and  specific  performance  cannot 
be  enforced  unless  that  condition  is  satisfied.  See  Honeyman  v. 
Marryat,  21  Beav.  14  ;  Heyworth  v.  Knight,  33  L.  J.  C.  P.  298  ; 
Winn  V.  Bull,  7  Ch.  D.  29  ;  Harvey  v.  BarnarcVs  Inn,  29  W.  E. 
922 ;  May  v.  TJiomson,  20  Ch.  D.  705.  HiuJ^Ut^Jn^  ^^  ^^Kn  ^'■^'  ^!^  h^' 

The  doctrine  that  the  reference  to  a  formal  contract  does  not 
prevent  an  informal  memorandum  from  being  binding,  has  been 
severely  commented  on  by  James,  L.J".,  in  Smith  v.  Webster, 
3  Ch.  D.  49.  "  It  is  much  to  be  wished  that  some  of  the  cases 
on  that  head  could  come  before  an  authority  competent  to  over- 
rule them.  On  several  occasions  parties  have  found  themselves 
entrapped  into  a  binding  contract  when  they  never  considered 
themselves  to  have  entered  into  any  agreement,  but  thought  they 
were  only  settling  one  term  of  the  contract — the  price  "  :  at  p.  56. 

On  the  other  hand,  if  the  reference  to  a  formal  contract  is  Terms  a^eed 
only   an   incidental   stipulation,  specific   performance   will    be  in  legal  form, 
ordered.     See  Fowle  v.  Freeman,  9  Yes.  351  ;  Oxford  v.  Provand, 
L.  E.  2  P.  C.  135  ;  Rossiter  v.  Miller,  3  App.  Cas.  1124;  Eadie 
V.  Addison,  31  W.  E.  320. 

It  seems  that  a  stipulation  in  a  written  agreement  that  the  Approval  of 
title  shall  be  approved  by  the  purchaser's  solicitor  does  not  leave  goijcitjr. 
the  purchaser  at  liberty,  through  the  medium  of  his  solicitor, 
capriciously  to  reject  the  title ;  but  means  nothing  more  than 
that  the  title  is  to  be  investigated  and  approved  in  the  usual 
way  :  Hnssey  v.  Home-Payne,  4  App.   Cas.  311,  disapproving 
the  ground  of  decision  in  the  Court  of  Appeal,  8  Ch.  D.  670, 
and  the  case  there  followed  of  Hudson  v.  Buck,  7  Ch.  D.  683. 
But  a  stipulation  that  the  terms  of  the  lease  should  be  "  reason- 
able in  our  estimation,"  is  more  than  a  formal  reservation  of   o 
the  lessee's  right  to  object  to  unusual  covenants,  and  must  be 
complied  with  before  there  is  any  binding  contract :    Wilcox  v. 
Redhead,  28  W.  E.  795. 
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Sect.  11. — Incorporation  of  Documents, 
Agreement  There  is  no  necessity  that  the  agreement  of  the  parties  should 

oT^veral^  ^®  contained  in  a  single  document.  It  is  sufficient  if  all  the 
writings.  material  terms  can  be  collected  from  several  letters,  or  other 
writings,  provided  that  all  such  writings  are  so  connected  as  to 
form  in  reality  one  contract.  See  Rossiter  v.  Miller,  3  App.  Cas. 
1124,  at  p.  1143.  The  circumstances  under  which  documents 
may  be  thus  read  together  must  now  be  considered.  Lord 
Denman,  C.J.,  referring  to  the  incorporation  of  conditions  of 
sale  in  a  memorandum,  said  : — "  The  cases  on  this  subject  are 
not  at  first  sight  uniform  ;  but,  on  examination,  it  will  be  found 
that  they  establish  this  principle,  that  when  a  contract  in 
writing  or  note  exists  which  binds  one  party,  any  subsequent 
note  in  writing,  signed  by  the  other,  is  sufficient  to  bind  him, 
provided  it  either  contains  in  itself  the  terms  of  the  contract,  or 
refers  to  any  writing  which  contains  them  "  :  Dohell  v.  Kuicliin- 
son,  3  Ad.  &  E.  355,  371. 

The  cases  indeed  *'  establish  this  principle  "  independently  of 
whether  the  other  party  is  bound  or  not.  If,  for  example,  the 
terms  of  a  contract  are  reduced  into  writing  but  not  signed,  any 
letter  by  either  party  referring  to  the  unsigned  document  may, 
by  supplying  his  signature,  complete,  the  efficacy  of  the  agree- 
ment so  far  as  he  is  concerned,  although  the  other  party  may 
remain  free :  see  Sug.  Y.  &  P.  137,  146. 

But  if  the  letter,  instead  of  adopting,  repudiates  the  terms  of 
^'  the  unsigned  agreement,  there  is  no  contract :  Goshell  v.  Archer, 
-  2  Ad.  &  El.  500 ;  Archer  v.  Barnes,  5  Exch.  625 ;  Richards  v. 
Porter,  6  B.  &  C.  437;  Coopers.  Smith,  15  East,  103;  Good- 
man V.   Griffiths,  1  H.  &  N.  674.      See,  however,  Bailey  v. 
Sweeting,  9  C.  B.  N.  S.  843. 
What  docu-         Any  instrument  capable  of  being  identified  may  be  incorpo- 
incorporated.    rated  by  a  subsequent  signed  document.     Thus  particulars  and 
conditions  of  sale  {Higginson  v.  Clowes,  15  Ves.  516 ;  Rossiter  v. 
Miller,  3  App.  Cas.  1124),  written  instructions  to  a  solicitor  to 
enable  him  to  prepare  a  formal  agreement  {Ridgtcay  v.  Jlliarton, 
6  H.  L.  C.  238),  a  surveyor's  report  {Baiunami  v.  James,  L.  E. 
3  Ch.  508),  title  deeds  {Owen  v.  Thomas,  3  My.  &  K.  353), 
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plans  {Hodges  v.  Horsfall,  1  E.  &  M.  116 ;  Nene  Valley  Drainage  ^'^-  "•  s.  ii. 

Commissioners  v.  Bunlcki/,  4  Ch.  D.  1),  a  deed  {Macrory  v.  Scott, 

5  Exch.  907),  in  fact,  any  existing  document  may  be  adopted 

and  incorporated  as  expressing  the  terms  of  the  contract  or  some 

of  them.     A  series  of  letters  passing  between  the  parties  may  of 

course  be  read  together :  Htissey  v.  Home-Payne,  4  App.  Cas. 

311  ;  and  each  letter  will  be  read  in  juxtaposition  to,  and  in 

continuation  of,  the  letter  to  which  it  is  an  answer:  Rossiter  v. 

Miller,  3  App.  Cas.  1124,  1136. 

A  telegram,  if  properly  identified,  seems  to  be  equivalent  to 
a  letter :  Couplaml  v.  Arroicsmith,  18  L.  T.  755.  See  also  the 
following  cases  in  which  a  contract  was  extracted  from  a  series 
of  letters,  Kennedy  v.  Lee,  3  Mer.  441  ;  Skinner  v.  M'-Douall, 
2  De  G-.  &  S.  265 ;  Wood  v.  Scarth,  2  K.  &  J.  33.  In  HamiU 
ton  V.  Terry  (11  C.  B.  954),  the  correspondence  was  held  not  to 
constitute  an  agreement. 

Two  letters  or  other  documents  may,  if  both  are  signed  by 
the  defendant,  be  read  together,  although  neither  refers  to  the 
other  :  Verlander  v.  Codd,  T.  &  E.  352.  And  see  Nene  Valley 
Drainage  Commissioners  v.  Dankley,  4  Ch.  D.  1. 

The  document  which  incorporates  must  refer  to  that  which  is  Reference  to 
incorporated,  and  parol  evidence  is  then  admissible  to  prove  the  doci^ent. 
identity  of  the  latter.  The  principle  is  thus  stated  by  Lord 
Eedesdale :  "If  the  agreement  had  referred  to  the  advertise- 
ment, I  agree  parol  evidence  might  have  been  admitted  to  show 
what  was  the  thing  (namely,  the  advertisement)  so  referred  to ; 
for  then  it  would  be  an  agreement  to  grant  for  so  much  time  as 
was  expressed  in  the  advertisement,  and  then  the  identity  of  the  • 
advertisement  might  be  proved  by  parol  evidence  "  :  Clinan  v. 
Cooke,  1  Sch.  &  Lef.  22,  33.  See  Studds  v.  Watson,  28  Ch.  D. 
305. 

If  a  written  document  were  referred  to  as  an  exhibit,  "  the  Express  re- 
ference and 
document  now  produced  and  shown  to  me,  and  marked  with  the  identification. 

letter  A,"  there  could  be  no  question  that  it  was  duly  incor- 
porated. The  cases,  however,  show  that  no  such  express  refer- 
ence is  required,  and  the  modern  tendency  seems  to  be  in  the 
direction  of  allowing  parol  evidence  when  the  reference  to 
another  document  is  of  a  somewhat  vague  description. 
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Express 
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Inferential 
reference. 


By  indorse- 
ment. 


Any  term 
supplied. 


Thus  a  reference  to  "  instructions,"  wliicli  might  of  course  be 
by  parol  or  in  writing,  has  been  decided  to  let  in  parol  evidence 
to  prove  that  instructions  had  been  given  in  writing,  and  that 
there  had  been  no  other  instructions  than  the  written  document 
which  was  produced  :  Ridgway  v.  Wharton,  6  H.  L.  C.  238. 

So  an  acceptance  of  an  offer  "  at  the  rent  and  terms  agreed 
upon,"  has  been  held  to  make  parol  evidence  admissible  for  the 
purpose  of  identifying  a  surveyor's  report  as  containing  "  the 
rent  and  terms  agreed  upon  "  :  Baumann  v.  James,  L.  E.  3 
Ch.  508. 

Where  the  plaintiff  had  signed  a  memorandum  containing 
the  particulars  of  the  contract,  a  subsequent  letter  from  the 
defendant  to  the  plaintiff  referring  to  "  our  arrangement  for  the 
hire  of  your  carriage,"  was  decided  to  amount  to  an  incorpora- 
tion of  the  memorandum :  Cave  v.  Hastings,  7  Q.  B.  D.  125. 
See  also  Alcock  v.  Delay,  4  El.  &  B.  660. 

The  Courts,  bowever,  seem  to  have  gone  further  than  this, 
and  to  have  regarded  the  documents  as  sufficiently  connected  if 
they  clearly  related  to  the  same  transaction. 

So  where  the  time  of  payment  {Allen  v.  Bennet,  3  Taunt.  169) 
or  the  subject  matter  {Long  v.  Millar,  4  C.  P.  D.  450  ;  Shardloio 
V.  Cottercll,  20  Ch.  D.  90)  are  the  same  in  both  documents,  they 
are  connected  by  that  circumstance,  and  may  be  read  together. 

If  an  agreement  is  written  upon  the  conditions  of  sale  they 
seem  to  be  incorporated,  even  without  express  reference :  Warner 
V.  Willington,  3  Drew.  523,  530  ;  and  see  Iligginson  v.  Cloices, 
15  Yes.  516,  where,  however,  there  was  an  express  incorporation 
of  the  conditions. 

.  ^  See  further  as  to  what  is  a  sufficient  reference :  Western  v. 
Russell,  3  V.  &  B.  187 ;  Jackson  v.  Lowe,  1  Bing.  9 ;  Jones  v. 
Victoria  Graving  Dock  Co.,  2  Q.  B.  D.  314 ;  Studds  v.  Watson, 
28  Ch.  D.  305  ;  and  as  to  what  is  not  a  sufficient  reference : 
Boydelly.  Drummond,  11  East,  142  ;  Jacob  v.  Kirk,  2  Moo.  &  E. 
221 ;  Skelton  v.  Cole,  1  De  Gr.  &  J.  587 ;  Jackson  v.  Oglander, 
2  H.  &  M.  465  ;  Peirce  v.  Corf,  L.  E.  9  Q.  B.  210  ;  Rishton  v. 
Whatmore,  8  Ch.  D.  467. 

Any  term  of  the  contract  may  be  supplied  by  the  incorpora- 
tion of  a  document  which  contains  the  necessary  information. 
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Thus  the  names  of  the  vendor  and  purchaser,  the  particulars  of   ^-  ^^-  "•  ^^- 
the  property,  and  the  price,  have  been  in  the  cases  referred  to 
furnished  by  the  incorporated  document. 

Whether  an  unsigned  document  is  incorporated  in  a  signed  General  prin- 
letter,  or  correspondence  is  relied  upon  to  supply  some  necessary  sixaction?^" 
term  not  contained  in  the  original  agreement,  or  all  the  terms 
of  the  contract  have  to  be  extracted  from  a  series  of  letters, 
the  principle  of  construction  seems  to  be  the  same,  viz.,  that, 
assuming  the  documents  to  be  incorporated,  they  must  be  read 
and  construed  together,  as  if  they  were  all  written  on  the  same 
sheet  of  paper  and  identified  by  the  signatures  of  the  parties. 
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Preparation. 
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purcliaser.    q 


Sect.  1. — Fre^oaration  of  Particulars  and  Conditions. 

The  proper  office  of  the  particulars  is  to  describe  the  subject- 
matter  of  the  contract,  that  of  the  conditions  to  state  the  terms 
on  which  it  is  sold :  per  Y.-C.  Malins,  Torrance  v.  Bolton,  L.  E. 
14  Eq.  124,  130 ;  affirmed,  L.  E.  8  Ch.  118. 

The  conditions,  as  well  as  the  particulars  of  sale,  should  be 
ready  for  intending  purchasers  in  good  time  before  the  auction : 
Ibid. 

They  should  be  expressed  in  terms  the  most  clear  and  un- 
ambiguous, and  if  there  is  any  chance  of  reasonable  misappre- 
hension they  will  be  construed  in  favour  of  the  purchaser : 
Symons  v.  James,  1  Y.  &  C.  C.  487 ;  Seaton  v.  Mapp,  2  Coll. 
556 ;  HoyY.  Smythies,  22  Bea.  510  ;  Greaves  v.  Wilson,  25  Beav. 
290 ;  Swaisland  v.  Bearsky,  29  Beav.  430.  This  rule  in  favour 
of  the  purchaser  applies  as  much  to  sales  by  the  Court  as  to 
sales  out  of  Court:  Dimmocli  v.  Ilallctt,  L.  E.  2  Ch.  21  ;  In  re 
Banister,  VZQh.!^.  131. 
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It  has,  however,  been  laid  down  by  Lord  Westbury,  L.  C,  in  Chap.  iii.  s.  l 
Cordingley  v.  Cheesehorough  (4  De  Gr.  F.  &  J.  379,  384),  that 
this  rule  of  construction  only  applies  where  the  vendor  is  seeking 
specific  performance,  and  that  when  the  purchaser  insists  upon  q 
the  benefit  of  a  term  in  the  contract  giving  him  a  right  to 
deduction  from  his  purchase-money,  the  ordinary  rules  of  con- 
struction prevail. 

Sect.  2. — Description  of  the  Fropertij, 

The  particulars,  unless  expressly  limited,  will  be  construed  as  Construed  as 
including  the  whole   of  the  vendor's  interest  in  the  premises  aU^vendfr's 
(Boicer  v.   Cooper^  2  Hare,  408),  and   in  the  absence   of   any  interest. 
explanation  the  contract  will  import  a  sale  of  the  fee-simple  : 
Siighes  v.  Parker,  8  M.  &  W.  244 ;    Worthington  v.  Warrington, 
5  C.  B.  at  p.  644. 

A  misstatement  in  the  particulars  is  not  cured  by  a  verbal  Verbal  cor- 
correction  in  favour  of  the  vendor  made  by  the  auctioneer  at  auctioneer. 
the  time  of  sale  :  Jones  v.  Edney,  3  Camp.  285  ;  and  see  Poicell 
v.  Edmunds,  12  East,  6 ;  Ogilvie  v.  FoJjamhe,  3  Mer.  53 ;  Flight 
V.  Booth,  1  Bing.  N.  C.  370. 

The  auctioneer  should  correct  the  copy,  and  call  the  pur- 
chaser's attention  to  the  correction  before  signature :  Manser  v. 
Back,  6  Hare,  443.  It  has  been  intimated  that  a  statement  by 
the  auctioneer  in  favour  of  the  purchaser  is  admissible  in  evi- 
dence against  the  vendor,  even  though  made  without  authority 
and  incorrect :  Brett  v.  Clowser,  5  C.  P.  D.  376. 

"Where  a  copy  of  particulars  marked  "  first  edition,"  and  with  Correction  in 
no  conditions  annexed,  was  followed  by  a  second  edition,  a  pm*-  tion. 
chaser  was  held  bound  by  notice  of  the  contents  of  the  second 
edition,  because  it  was  his  own  fault  that  he  had  not  obtained  a 
copy :  Goddard  v.  Jeffreys,  30  W.  E.  269. 

The  particulars  should  state  whether  the  property  is  freehold,  Tenure, 
copyhold,  or  leasehold.     If   it  is  described  as  copyhold,  and  Freeholder 
turns  out  to  be  freehold,  the  purchaser  will  not  be  compelled  to  °°^^  ^ 
complete  the  contract :  Ayles  v.  Cox,  16  Beav.  23.      A  fortiori 
where  it  is  described  as  freehold,  and  turns  out  to  be  copyhold : 
Hart  V.  Swaine,  7  Ch.  D.  42;  unless  the  copyhold  tenure  is 
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Chap.  Ill,  s.  2.  such  as  hardly  to  differ  from  that  of  freehold :  Price  v.  Macaulay, 
2  De  a.  M.  &  G.  339. 

The  purchaser  will  not  be  compelled  to  complete  if  land 

'^  described  as  leasehold  turns  out  to  be  held  under  an  imderlease : 
Madele^J  v.  Booth,  2  De  G-.  &  S.  718 ;  Eayford  v.  Criddle,  22 
Beav.  477.     But  if  the  particulars  and  conditions  of  sale  are 

o  sufficient  to  give  notice  to  the  purchaser  that  he  is  buying  an 

^^ta^Iw/kJ  :  u  6^^  *-  underlease,  he  will  be  compelled  to  complete :  Camhertcell  Build- 

ing  Society  v.  Holloway,  13  Ch.  D.  754,  where  Jessel,  M.  R., 

said,  p.  769,  that  he  entirely  dissented  from  Madeley  v.  Booth. 

See  also  Bartlett  v.  Salmon,  6  De  G-.  M.  &  a.  33. 

"Where  leasehold  property  contracted  to  be  sold  was  found  to 
be  part  only  of  the  hereditaments  comprised  in  the  original 
lease,  which  contained  a  power  of  re-entry  for  breach  of  any  of 
the  covenants,  it  was  held,  although  the  original  lease  contained 
provisions  for  the  apportionment  of  the  rent  and  of  the  power 
of  re-entry,  that  the  facts  should  have  been  stated  in  the  parti- 
culars, and  expressly  provided  for  by  the  conditions  of  sale,  to 
enable  the  Court  to  enforce  the  contract :  Darlington  v.  Hamilton, 
Kay,  550 ;  Blake  v.  Phinn,  3  0.  B.  976  ;  Warren  v.  Richardson, 
You.  1 ;  Barnwell  v.  Harris,  1  Taunt.  430.  The  purchaser  is 
not  bound  to  accept  an  indemnity :  Fildes  v.  Hooker,  3  Mad. 
193  ;  and  see  Pater  son  v.  Long,  6  Beav.  590. 

It  is  usual  in  the  particulars  either  to  state  that  the  purchaser 
can  have  immediate  possession,  or,  where  the  property  is  in  the 
occupation  of  tenants,  to  mention  the  terms  of  the  tenancies. 
Although  as  between  the  tenant  and  the  purchaser  the  possession 
of  the  former  is  notice  to  the  latter  of  the  actual  interest  he  may 
have  (Daniels  v.  Davison,  16  Yes.  249,  and  see  2^ost,  p.  320),  yet 
as  between  the  vendor  and  the  purchaser  it  may  be  taken  as 
now  settled  that  a  person  who  wants  to  buy  property,  and  has 
notice  of  the  occupation  of  a  tenant,  is  not  bound  to  inquire  of 
the  tenant  what  is  the  nature  of  his  tenancy  :  per  James,  L.  J., 
Cahallero  v.  Henty,  L.  R.  9  Ch.  447.     If  there  is  anything  in 

^the  nature  of  the  tenancies  which  affects  the  property  sold,  the 
vendor  is  bound  to  tell  the  purchaser :  Ibid.  450.  This  case 
overrules  some  of  the  dicta  in  James  v.  Lichfield,  L.  E.  9  Eq. 
51.    See  also  Ridgway  v.  Gray,  1  Mac.  &  G.  109  ;  Hughes  v. 


Tenancies. 
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Jones,  3  De  G.  F.  &  J.  307  ;  PJiillqys  v.  Miller,  L.  E.  10  C.  P.  Chap,  ill.  8. 2. 
420. 

It  is  not  necessary  to  state  that  land  is  subject  to  burdens  to  Land  tax. 
which  all  land  is  ^;r/;??a  facie  subject.  Thus,  land  tax  or  tithe  Tithes, 
need  not  be  mentioned,  but  if  the  land  is  incorrectly  stated  to 
be  tithe  free,  the  Court  will  not  compel  the  purchaser  to  per- 
form the  contract  on  terms  of  compensation :  Binks  v.  Lord 
Rokehy,  2  Sw.  222.  In  this  case,  however,  under  the  special 
circumstances,  specific  performance,  with  compensation,  was  de- 
creed :  and  see  Hoivland  v.  Norris,  1  Cox,  59.  A  description 
of  land  as  an  estate  in  the  Isle  of  Ely,  consisting  of  fen  land, 
was  considered  sufficient  notice  to  a  purchaser  of  liability  to 
embanking  and  drainage  taxes  under  a  local  but  public  Act  of 
Parliament :  Barraud  v.  Archer,  2  Sim.  433 ;  affirmed,  2  Euss. 
&  Myl.  7ol. 

On  a  sale  of  copyholds  it  is  usual  to  state  the  nature  or  Fines  on 
amount  of  the  fines  and  incidents,  though  it  is  not  necessary  to  ^°^^  ^ 
do  so :  see  Hayford  v.  Criddle,  22  Beav.  477,  480 ;    and  care 
should  be  taken  that  there  is  no  misdescription  in  the  state- 
ment :   White  v.  Cuddon,  8  CI.  &  Fin.  766. 

On  a  sale  of  leaseholds  the  vendor  need  not  state  that  the  Covenants  in 
lease  contains  covenants  and  restrictions,  even  though  they  are 
unusual  or  stringent :  Hall  v.  Smith,  14  Yes.  426  ;  Pater  son  v. 
Long,  6  Beav.  590 ;  Leicis  v.  Bond,  18  Beav.  85 ;  because  it  is 
the  duty  of  the  purchaser  to  inquire  into  the  original  lease : 
Pope  V.  Garland,  4  Y.  &  C.  Ex.  394.  A  copy  of  the  lease 
should  therefore  be  produced  at  the  sale,  or  an  opportunity 
given  to  intending  purchasers  to  inspect  it  previously. 

If,  however,  the  vendor  of  leaseholds  takes  upon  himself  to 
describe  the  nature  and  conditions  of  the  lease  under  which  he 
holds,  he  puts  the  purchaser  off  inquiry,  and  disentitles  himself 
to  specific  performance  if  the  description  proves  to  be  incorrect : 
see  Flight  v.  Booth,  1  Bing.  N.  C.  370,  where  the  particulars 
stated  that  "  no  offensive  trade  was  to  be  carried  on,  and  that  the 
premises  could  not  be  let  to  a  coffee-house  keeper  or  working 
hatter,"  and  the  lease  prohibited  the  businesses  of  brewer,  baker, 
poulterer,  fruiterer,  and  many  others :  see  also  Van  v.  Corpe,  3 
My.  &  K.  269 ;  Flight  v.  Barton,  3  My.  &  K.  282  ;  Bcntlcy  v. 
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Usual  core- 
nants. 


Unusual 

covenants 


Chap.  Ill,  s.  2.  Craven,  17  Beav.  204;    Stank?/  v.  McGauran,   11  L.  E.  Ir. 
314. 

So,  where  a  public-house  held  under  a  lease  requiring  the 
lessee  to  take  his  beer  from  a  particular  brewer,  was  described 
as  a  "  free  public-house,"  the  purchaser  was  not  compelled  to 
complete :  Jo7ies  v.  Edney,  3  Camp.  285. 

If  a  lease  is  described  as  containing  only  the  usual  covenants 
and  provisions,  a  purchaser  relying  on  this  statement  will  not  be 
compelled  to  complete  if  the  Court  is  of  opinion  that  any  of  the 
covenants  are  not  usual.     Usual  covenants  and  provisions  have 
been  held  to  be  a  covenant  by  the  tenant  to  pay  land-tax  and 
all  other  taxes :  Bennett  v.  Womack,  7  B.  &  C.  627 ;  a  proviso 
in  a  lease  of  a  public-house  for  re-entry  if  any  business  other 
than  that  of  a  victualler  should  be  carried  on  there :  Ibid. ;  in  a 
lease  of  a  house  a  covenant  to  repair  damage  by  fire  :  Kendall  v. 
Hill,  6  Jur.  N.  S.  968  ;  in  a  lease  of  a  farm,  a  covenant  not  to 
mow  meadow  land  more  than  once  a  year :  Hyde  v.  Warden,  3 
Ex.  D.  72.     Unusual  covenants  and  provisions  have  been  held 
to  be  a  covenant  against  alienation  :  Buckland  v.  Papillooi,  L.  R. 
1  Eq.  477;  affirmed,  2  Ch.  67;  Hampshire  v.  Wickens,  7  Ch. 
D.  555,  disapproving  Haines  v.  Burnett,  27  Beav.  500  ;  a  power 
of  re-entry  on  the  bankruptcy  of  the  lessee :  Hyde  v.  Warden, 
3  Ex.  D.  72 ;  or  on  the  breach  of  any  of  his  covenants  except 
for  non-payment  of  rent :  Hodgkinson  v.  Crowe,  L.  R.  10  Ch. 
622 ;  a  provision  in  a  lease  of  a  mine  enabling  the  lessee  to 
determine  the  lease  when  he  can  no  longer  work  at  a  profit  : 
Strelley  v.  Pearson,    15  Ch.  D.   113 ;    a  provision  that  every 
assignment  should  be  left  with  the  lessor  for  registration  with  a 
fee  of  one  guinea :  Brookes  v.  Drysdale,  3  C.  P.  D.  52 ;  a  cove- 
nant in  restraint  of  trade  :  WilbraJiani  v.  Livesey,  18  Beav.  206. 
Wherever  the  property  is  sold  subject  to  any  incumbrance, 
e.g.  a  mortgage  [Torrance  v.  Bolton,  L.  R.  14  Eq.  124,  8  Ch. 
118),  a  charge  for  portions  [Emery  v.   Grocock,  6  Mad.  §4), 
restrictive  covenants  [P/iillips  v.  Caldcleiigh,  L.  R.  4  Q.  B.  159), 
rent-charges  or  quit  rents  [Esdaile  v.  Stephenson,  1  Sim.  &  St. 
122),  leases  [Hughes  v.  Jones,  3  De  G.  F.  &  J.  307 ;  PhillijJS  v. 
Miller,  L.  R.  10  C.  P.  420),  the  fact  should  be  stated  iu  the 
particulars.     And  see  Fortehlow  v.  Shirley,  2  Sw.  223  ;  Seaman 


Mortgages 
and  other  in- 
cumbrances. 
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V.    Vawdref/j  16   Yes.   390  ;  Brandling  v.    Plummer,   2   Drew.  Chap,  iii.  b.  2. 
427. 

If  the  purcliaser  will  not  be  entitled  on  completion  to  the  ex-  Easements, 
elusive  use  of  the  property,  by  reason  of  some  right  or  easement 
in  favour  of  third  persons  not  apparent  from  the  state  or  nature 
of  the  property,  or  by  reason  of  any  latent  defect,  the  parti- 
culars or  conditions  must  give  clear  notice  to  that  effect :  Hef/- 
?cood  V.  MallaUeu,  25  Ch.  D.  357. 

A  right  of  way  over  land  put  up  for  sale  shoidd  be  referred  Bight  of  -way 

or  TV3*t'PT* 

to.  in  the  particulars.  Thus,  where  land  described  in  the  par- 
ticulars as  fit  for  building  turned  out  to  be  subject  to  easements  ^ 
for  supplying  neighbouring  lands  with  water  from  springs  on 
the  land  contracted  to  be  sold,  with  liberty  of  ingress  and  egress 
through  the  same  land  to  and  from  the  neighbouring  lands,  the 
purchaser  was  not  compelled  to  complete  :  Shackleton  v.  Sutcliffe, 
1  De  a.  &  S.  609.  See  also  Dykes  v.  BMe,  4  Bing.  N.  C.  463 ; 
A.'G.  V.  Biphosphated  Guano  Co.,  11  Ch.  D.  327 ;  Goodhart  v. 
Hyett,  25  Ch.  D.  182.  If,  however,  the  right  of  way  is  obvious 
and  the  purchaser  must  have  known  of  it  he  will  be  compelled 
to  complete  :  Boivles  v.  Bound,  5  Yes.  508. 

On  a  sale  of  freeholds,  if  minerals  are  not  to  be  included,  Minerals, 
they  must  be  reserved  {Kay ford  v.  Criddlo,  22  Beav.  480; 
TJpperton  v.  Nickolson,  L.  R.  6  Ch.  436),  unless  the  sale  is  to  a 
railway  company  (8  &  9  Yict.  c.  20,  s.  77),  or  to  a  waterworks 
company  (10  Yict.  c.  17,  s.  18),  in  which  cases  the  Acts  provide 
that  the  minerals  shall  not  pass  unless  expressly  included.  See 
Loosemore  v.  Tiverton  8f  North  Devon  Eaihcay  Co.,  22  Ch.  D. 
25.    As  to  the  meaning  of  the  word  "  minerals,"  8eej)ost,  p.  292. 

In  copyhold  lands  the  property  in  the  minerals  is  in  the  lord,  Minerals  in 
but  the  possession  is  in  the  copj'-holder :  Keyse  v.  Powell,  2  ^^^  ^ 
E.  &  B.  132 ;  Lewis  v.  Branthwaite,  2  B.  &  Ad.  437 ;  and  ao 
with  timber :  Ibid. ;  on  a  sale,  therefore,  of  land  described  as 
copyhold  it  is  not  necessary  to  state  that  the  miuerals  will  not 
be  included:  Haijford  v.  Criddle,  22  Beav.  480.  As  to  the 
respective  rights  of  the  lord  of  the  manor  and  the  copyholder  in 
the  working  of  minerals,  see  Boivser  v.  Maclean,  2  De  Gr.  F.  &  J. 
415;  Eardley  v.  Granville,  3  Ch.  D.  826;  A.-G.  v.  Tomline,  5 
Ch.  D.  750. 
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Chap.  III.  s.  2. 

Tiirbary. 
Sporting. 

Light. 


Usque  ad 
codlum. 


If  a  liberty  of  turbary  is  reserved  it  should  be  so  stated  in  the 
particulars :  Martin  v.  Cotter,  3  J.  &  L.  496 ;  or  a  right  of 
sporting :  Burnell  v.  Brown,  1  Jac.  &  W.  168. 

Since  the  vendor  cannot  derogate  from  bis  own  grant  be  will 
not  be  allowed  to  obstruct  the  access  of  light  to  the  purchaser's 
windows,  unless  he  has  expressly  reserved  such  right :  Fakner 
V.  Fletcher,  1  Lev.  122  ;  Compton  v.  Richards,  1  Pri.  27  ;  Swans- 
borough  V.  Coventry,  9  Bing.  305.  But  this  rule  does  not  apply 
to  new  windows  opened  by  the  purchaser :  Blanchard  v.  Bridges, 
4  A.  &  E.  176 ;  nor  where  the  adjoining  land  is  acquired  by 
the  vendor  after  his  conveyance  to  the  purchaser:  Booth  v. 
Alcock,  L.  E.  8  Ch.  663. 

Generally  wherever  the  vendor  wishes  to  retain  any  rights 
over  the  property  which  would  interfere  with  the  purchaser's 
right  to  exclusive  enjoyment  of  the  land  usque  ad  coelum,  such 
rights  must  be  expressly  reserved :  Martyr  v.  Lawrence,  2  De 
a.  J.  &  S.  261 ;  Corhett  v.  Kill,  L.  E.  9  Eq.  671.  See  also 
Kerslake  v.  White,  2  Stark.  508. 


Sect.  3. — Flan  of  the  Froperty. 

Sale  plan.  Where  a  sale  plan  accurately  delineates  the  property,  it  is 

merely  equivalent  to  a  view  of  the  property.  Thus,  where  the 
sale  plan  showed  a  line  of  pipes  leading  from  a  reservoir  to  a 
house,  and  the  land  on  which  the  reservoir  stood  was  put  up  for 
sale  in  one  lot,  and  the  house  in  another  lot,  it  was  held  that 
the  exhibition  of  the  plan  did  not  amount  to  a  representation 
that  the  purchaser  of  the  house  would  be  entitled  to  water 
fyom  the  reservoir :  Feivster  v.  Turner,  6  Jur.  144.  So  a  plan 
showing  two  private  ways  over  the  vendor's  other  property  to 
the  particular  lot  sold  does  not  of  itself  entitle  the  purchaser  to 
more  than  one  right  of  way :  Bolton  v.  Bolton,  11  Ch.  D.  968. 
But  in  Nicholson  v.  Rose  (4  De  G.  &  J.  10),  where  a  lease  was 
granted  with  the  control  of  a  plantation  shown  on  a  plan,  but 
not  part  of  the  demised  premises,  the  Lords  Justices  held  that 
upon  construction  of  the  lease  as  explained  by  the  plan  the  lessee 
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was  entitled   to   restrain   the   lessor    from    cutting   down   the  Chap.  III.  s.  3. 
plantation. 

The  vendor  is  responsible  for  the  correctness  of  the  plan,  and  Plan  must  be 
it  should  be  framed  so  as  to  convey  clear  information  to  the 
purchaser :  Dykes  v.  Blake,  4  Bing.  N.  C.  463  ;  in  which  case  '^^^^^  of 

^  .  .  .  way  must  be 

the  plan  disclosed  a  carriage  way  in  front,  and  a  footway  at  shown. 

the  back,  but  not  a  footway  through  one  of  the  lots,  and  the 

purchaser  was  therefore  released  from  his  bargain.     See  also 

Att.'Gen.  v.  Biphosphated  Guano  Co.,  11  Ch.  D.  327. 

In  Benny  v.  Hancock  (L.  R.  6  Ch.  1),  a  purchaser  who  had  Boundaries 

must  be 

gone  over  the  property  with  the  sale  plan  was  held  entitled  to  shown, 
rescind,  on  the  ground  that  there  was  nothing  in  the  plan  or 
pai-ticulars  to  inform  him  that  an  apparent  boundary  made  by 
an  iron  fence  running  along  close  by  the  side  of  the  property, 
as  shown  on  the  plan,  was  not  the  true  boundary,  which  was 
denoted  by  stumps  almost  concealed  among  shrubs.  See  also 
Baskcomh  v.  Bechvith,  L.  E.  8  Eq.  100;  Re  Arnold,  14  Ch.  D. 
270. 

On  the  other  hand,  where  a  purchaser  had  inspected  the  pro- 
perty, and  saw  a  yard  used  with  and  apparently  part  of  the 
premises,  and  had  bid  at  the  auction  believing  such  yard  to  be 
included  in  the  sale,  he  was  held  bound  to  his  bargain,  because 
the  sale  plan  showed  clearly  that  such  yard  was  not  included; 
nor  did  it  make  any  difference  that  as  a  fact  he  had  not  looked 
at  the  plan  :   Tamplin  v.  James,  15  Ch.  D.  215. 


Sect.  4. — The  Biddings. 

The  Sale  of  Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48,  30  &  31  Vict. 
s.  5),  enacts  that  the  particulars  or  conditions  of  sale  by  auction    '     '  *   ' 
of  any  land  shall  state  whether  such  land  will  be  sold  without 
reserve,  or  subject  to  a  reserve  price,  or  whether  a  right  to  bid 
is  reserved. 

By  sect.  7  of  the  same  Act  it  is  enacted  that  the  practice  of  Sect.  7. 
opening  biddings  by  order  of  the  Court  of  Chancery  be  discon- 
tinued, except  on  the  ground  of  fraud. 

Where  the  conditions  state  that  the  property  is  put  up  to  Right  to  bid. 
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Bidding 
retracted. 


Chap.  Ill,  s.  4.  auction  subject  to  a  reserved  bidding,  the  rigbt  to  employ  a 
''^'  person  to  bid  up  to  the  reserved  price  must  be  expressly  stipu- 
lated for :  GilUat  v.  Gilliat,  L.  E.  9  Eq.  60. 

A  bidder  at  an  auction  may  retract  his  bidding  at  any  time 
before  the  hammer  is  down :  Payne  v.  Cave,  3  T.  R.  148.  It  is 
usual  to  provide  in  the  conditions  that  a  purchaser  shall  not 
retract  his  bidding,  but  such  a  condition  is  of  doubtful  force. 
See  Sug.  Y.  &  P.  14;  Freer  v.  Rimner,  14  Sim.  391. 

Where  the  property  is  sold  in  lots  the  conditions  should  pro- 
vide that  all  or  any  of  the  lots  may  be  withdrawn  without 
declaring  the  reserve  price. 


"Withdrawal 
of  lots. 


Fixtures. 


Timber. 


Valuation  by- 
arbitrators. 


Sect.  5. — Fixtures  and  Timber. 

If  it  is  intended  that  the  purchaser  shall  pay  for  the  fixtures 
or  timber  in  addition  to  the  amount  of.  his  bidding,  it  should  be 
so  provided  by  the  conditions. 

Fixtures  are  things  which  are  ordinarily  afiixed  to  the  free- 
hold for  the  convenience  of  the  occupier,  and  which  may  be 
removed  without  material  injury  to  the  freehold,  and  the 
removal  of  which  by  a  tenant  would  not  give  a  ground  of 
action  to  the  landlord  :  Ex  ixirte  Barclay ,  5  De  Gr.  M.  &  Gr.  403  ; 
see  also  Flwes  v.  Maw,  3  East,  38;  Smith's  L.  C.  vol.  ii. ;  Mather 
V.  Fraser,  2  K.  &  J.  536  ;  Ex  parte  Moore  and  Robinson'^ s  Banking 
Co.,  14  Ch.  D.  379. 

Timber  by  the  general  law  of  England  means  oak,  ash  and 
elm,  of  the  age  of  twenty  years  and  upwards.  By  the  custom 
of  the  country  it  may  include  other  trees,  such  as  beech,  horn- 
beam, and  even  white-thorn  and  black-thorn :  Honyicood  v. 
Honyicood,  L.  E.  18  Eq.  306. 

The  price  for  the  fixtures  and  timber  is  usually  ascertained 
by  two  valuers,  one  appointed  by  each  side  or  by  an  umpire 
appointed  by  the  valuers.  It  is  important  to  provide  by  the 
condition  that  if  either  side  fails  to  appoint  a  valuer,  or  his 
valuer  neglects  to  act,  the  other  valuer  may  fix  a  price  which 
shall  bind  the  defaulting  side,  for  where  the  parties  have  stipu- 
lated that  the  price  shall  be  ascertained  in  a  particular  way,  and 
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it  is  not  so  ascertained,  the  Court  will  not  interfere  :  Mihics  v.  Chap.  III.  s.  5. 
Geri/,  14  Yes.  400  ;    Morgan  v.  Milman,  3  De  Gr.  M.  &  G.  24 ; 
Vickers  v.  Vickers,  L.  E.  4  Eq.  529  ;  and  see  ante,  p.  39. 


Sect.  6. — Delivery  of  Abstract. 

The  vendor  is  bound,  in  the  absence  of  any  condition  to  the 
contrary,  to  furnish  an  abstract  to  the  purchaser,  who  is  not 
bound  to  wade  through  the  deeds  :  Sug.  Y.  &  P.  406. 

The  conditions  sometimes  provide  that  the  abstract  shall  be  Delivery  "by 
sent  to  the  purchaser  by  a  certain  day,  from  which  his  time  for  ^^  ^^'' 
deKvering  requisitions  begins  to  run.  For  this  purpose  the 
abstract  must  be  a  perfect  abstract :  Hohson  v.  Bell,  2  Beav.  17; 
i,  c.  a  perfect  abstract  of  such  title  as  the  vendor  had  at  the 
time  of  delivering  it :  Morley  v.  Cook,  2  Hare,  106 ;  Blackburn 
V.  Smith,  2  Exch.  783. 

Where  property  is  sold  under  an  order  of  the  Court,  the  On  sale  by 
conditions  of  sale  must  specify  a  time  for  the  delivery  of  the 
abstract :  see  Eules  of  the  Supreme  Court,  1883,  Ord.  LI.  r.  2. 

In  sales  out  of  Court,  unless  the  vendor  is  prepared  before-  Advisable  not 
hand  to  deliver  his  abstract,  it  is  advisable  not  to  fix  a  day, 
because,  if  a  perfect  abstract  is  not  delivered  by  the  day  fixed, 
time  will  not  begin  to  run  against  the  purchaser :  Blacklow  v. 
Laws,  2  Hare,  40  ;    Want  v.  Stallibrass,  L.  E."8  Ex.  175. 

The  time  for  delivery  of  the  abstract  may  be  waived.  Time  for  de- 
Thus,  where  in  a  contract  for  sale  it  was  stipulated  that  the 
abstract  should  be  delivered  immediately,  and  that  in  case  the 
purchase  should  not  be  completed  by  a  given  day,  the  purchaser 
should  be  released  from  the  contract,  and  the  abstract  was  not 
delivered  immediately,  but  communications  on  the  subject  of 
the  title  were  continued  until  after  the  time  for  completion  had 
expired,  the  purchaser  was  held  to  have  waived  the  benefit  of 
the  stipulation  as  to  time  :  Iliptcell  v.  Knight,  1  Y.  &  C.  Ex.  401 ; 
and  see  4  Y.  &  C.  566. 

Under  sect.  3,  sub-s.  7,  of  the  Conveyancing  and  Law  of  One  abstract. 
Property  Act,  1881,  a  purchaser  of  two  or  more  lots  will  not 
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Chap.  Ill,  s.  6.  ]iave  a  right  to  more  than  one  abstract  of  the  common  title, 
except  at  his  own  expense. 

No  abstract.  It  is  not  tinusual,  where  some  lots  are  of  very  small  value,  to 
provide  that  the  purchasers  of  those  lots  shall  not  be  entitled  to 
any  abstract,  except  at  their  own  expense ;  but  that  they  may 
inspect  the  abstract  at  the  office  of  the  vendor's  solicitors. 


Sect.  7. — Time  for  Requisitions. 
Time  usually       It  is  usually  provided  that  requisitions  shall  be  sent  in  within 
a  certain  number  of  days  from  the  receipt  of  the  abstract,  and 
further  requisitions  within  a  certain  number  of  days  from  the 
receipt  of  the  vendor's  replies  ;  and  that,  subject  to  requisitions 
so  sent  in,  the  purchaser  shall  be  considered  to  have  accepted 
the  title,  and  that  in  that  respect  time  shall  be  of  the  essence  of 
the  contract. 
Vendor  must        The  object  of  this  provision  is  to  enable  the  vendor  to  insist 
abstract.  upon  the  purchaser  completing  within  a  reasonable  time,  but  in 

order  to  avail  himself  of  it  he  must  have  fulfilled  strictly  his 
part  of  the  stipulation.  Thus,  if  he  does  not  deliver  the  abstract 
within  the  time  stated  he  cannot  insist  upon  time  being  of  the 
essence  of  the  contract  with  respect  to  the  purchaser's  requisi- 
tions :  South!)?/  V.  Suit  J  2  My.  &  C.  207,  211  ;  and  the  abstract 
must  be  a  perfect  abstract :  see  ante,  p.  75. 
Time  may  be  Where  the  time  for  delivering  requisitions  had  gone  by,  but 
the  vendor  received  them  and  entered  into  a  correspondence 
with  the  purchaser  about  them,  he  was  held  to  have  waived  the 
benefit  of  the  condition  as  to  time :  Cutis  v.  Thodey,  13  Sim. 
206. 
Objection  In  the  recent  case  of  Re  Tanquermj-  Willaume  and  Landau  (20 

to  root  of  title  Ch.  D.  465),  it  was  held  that  the  purchaser  was  not  prevented 
after  time  has  from  taking  an  objection  which  went  to  the  root  of  the  vendors' 
expired.  title,  and  raised  a  doubt  as  to  whether  they  had  any  power  to 

sell,  although  the  time  limited  by  the  conditions  had  expired  : 
A4jv  UwCcHi.  Mg'^h.i^^  s^®  Rosenberg  v.  Cook,  8  Q.  B.  D.  162. 
'CPb.Sih     Further      '         The  condition  should  also  limit  the  time  within  which  further 
requisi  ons.     requisitions  upon  the  vendor's  replies  should  be  sent  in  :  see 


RESCISSION  OF  CONTRACT.  77 

Tanner  v.  Smith,  10  Sim.  410,  4  Jur.  310  ;  Morley  v.  CooA-,  2  Chap.  III.  8.7. 
Hare,  106. 


Sect.  8. — Rescission  of  Contract. 

B J  the  conditions  it  is  usually  also  provided  that  if  any  requi- 
sition shall  be  insisted  upon  by  the  purchaser  which  the  vendor    -^   ■ 
shall  be  unable  or  unwilling  to  remove,  he  shall  be  at  liberty, 
notwithstanding  any  previous  negotiation,  to  rescind  the  sale. 

But  the  vendor  will  not  be  allowed  to  avail  himself  of  this  Arbitrary 
provision  at  his  own  pleasure.  It  has  been  held  that  such  a 
condition  ought  to  be  discouraged  by  putting  a  strict  construc- 
tion upon  it  in  favour  of  the  purchaser,  who  ought  not  to  be 
put  to  great  expense  and  inconvenience  at  the  mere  will  of  the 
vendor :  Morley  v.  Cook,  2  Hare,  106. 

The  word  "unwilling"  is  not  to  be  considered  as  giving  an  "UnwiUing.*' 
arbitrary  power  to  the  vendor  to  annul  the  contract ;  he  must     ' 
show  some  reasonable  grounds  for  unwillingness :  per  Turner, 
L.  J.,  DuddellY.  Simpson,  L.  B.  2  Ch.  102,  107;  and  see  Gray 
V.  Fowler,  L.  E.  8  Ex.  249,  265. 

Such  a  condition  will  not  enable  the  vendor  to  rescind  where  Where  vendor 
he  puts  up  the  property  for  sale  knowing  that  he  has  no  title  at  at  all. 
all :  Bowman  v.  Hyland,  8  Ch.  D.  588.     Nor  can  the  vendor 
rescind  where  he  knows  that  he  has  not  got  the  entire  interest   '^ 
in  the  property :  I^elt/iorpe  v.  Holgate,  1  Coll.  203  ;  or  where 
the  sale  is  under  a  decree  by  the  Court  which  is  found  to  be 
invalid :  Powell  v.  Powell,  L.  E.  19  Eq.  422. 

Nor  can  the  vendor  avail  himself  of  this  condition  in  order  to  To  save 
save  the  trouble  of  putting  the  purchaser  in  possession,  as  where  expense, 
on  a  sale  by  a  mortgagee  the  mortgagor  was  found  to  be  in 
possession,  and  refused  to  go  out :  Engel  v.  Fitch,  L.  E.  4  Q.  B. 
659  ;  or  in  order  to  save  himself  the  expense  of  getting  in  out- 
standing mortgages :  Greaves  v.  Wilson,  25  Beav.  290  ;  In  re 
Jackson  and  Oakshott,  14  Ch.  D.  851 ;  or  an  outstanding  legal 
estate:  Kitchen  v.  Palmer,  46  L.  J.  Ch.  611. 

The  vendor  will  not  be  allowed  to  rescind  where  the  objection  To  avoid  com- 
pensation, 
does  not  relate  to  his  title,  but  is  merely  in  respect  of  a  mis- 
description of  the  property  which  can  bo  properly  dealt  with 
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under  the   condition   providing   for   compensation :  Painter  v. 
MwbT/,  11  Hare,  26 ;  Ho?/  v.  Smf/thies,  22  Beav.  510. 

Lastly,  the  vendor  cannot  rescind  under  this  condition,  be- 
cause he  objects  to  the  form  of  the  conveyance  tendered  by  the 
purchaser :  Be  Monckton  and  Gilzean,  27  Ch.  D.  555. 

The  condition  will  enable  the  vendor  to  rescind  where  the 
objection  is  one  as  to  title,  and  not  merely  as  to  a  misdescription 
which  might  be  the  subject  of  compensation,  and  where  to 
comply  with  the  objection  would  involve  a  long  and  expensive 
inquiry :  Page  v.  Adam,  4  Beav.  269 ;  Hoy  v.  Smythies,  22 
Beav.  510 ;  Maivson  v.  Fletcher,  L.  E.  6  Ch.  91 ;  Re  G.  N.  By. 
Co.  and  Sanderson,  25  Ch.  D.  788  ;  or  where  the  vendor  without 
fault  of  his  own  is  unable  to  make  out  a  good  title  :  Diiddell  v. 
Simjjson,  L.  E.  2  Ch.  103  ;  Heppenstall  v.  Hose,  33  W.  E.  30 ; 
or  where  the  purchaser  is  creating  an  unreasonable  delay  in 
carrying  out  the  contract :  Hudson  v.  Temple,  29  Beav.  536. 

And  he  may  rescind  even  after  the  purchaser  has  commenced 
an  action  for  specific  performance :  Hoy  v.  Smythies,  22  Beav. 
510 ;  Duddell  v.  Simpson,  L.  E.  2  Ch.  102,  108 ;  but  not  after 
he  has  himself  commenced  such  an  action,  unless  fresh  objec- 
tions to  the  title  are  subsequently  raised  by  the  purchaser :  Gray 
V.  Fowler,  L.  E.  8  Ex.  249  ;  and  see  Warde  v.  Dickson,  28  L.  J. 
Ch.  315. 

It  was  formerly  held  that  the  vendor  by  answering  the  pur- 
chaser's requisitions,  or  by  continuing  the  negotiation,  waived 
the  right  to  rescind :  Tanner  v.  Smith,  10  Sim.  410  ;  4  Jur.  310. 
But  it  is  now  settled  that  a  vendor  cannot  rescind  without 
answering  the  purchaser's  requisitions :  Turpin  v.  Chambers,  29 
Beav.  104,  even  though  some  of  the  requisitions  are  untenable ; 
and  he  must  give  the  purchaser  an  opportunity  of  waiving  or 
insisting  upon  them :  Greaves  v.  Wilson,  25  Beav.  290 ;  and  if 
the  purchaser  is  willing  to  waive  them  the  vendor  cannot 
rescind  :  Duddell  v.  Sinqyson,  L.  E.  1  Eq.  578,  2  Ch.  102.  See, 
however.  Re  Dames  and  Wood,  27  Ch.  D.  172. 

The  conditions  should  further  provide  that  upon  rescission  of 
the  contract  by  the  vendor  the  purchaser  shall  be  repaid  his 
deposit,  but  without  interest,  damages  or  costs.  The  vendor 
cannot,  under  cover  of  this  condition,  retain  the  deposit  as  long 
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as  lie  pleases,  while  lie  makes  fruitless  efforts  to  remove  the  Chap.  ill.  s.  8. 
difficulty,  and  while  the  purchaser  is  pressing  for  the  repayment 
of  his  money :  McCulloch  v.  Gregory,  1  K.  &  J.  286. 


Sect.  9. — Commencement  of  Title. 

The  conditions  should  state  with  what  document  the  title  shall 
commence.     The  Conveyancing  Act,  1881,  s.  3,  sub-s.  3,  pre-  Conveyanc- 
cludes  the  purchaser  from  requiring  the  production  of  the  earlier  s.  3,  sub-s.  3.' 
title,  or  making  any  requisition,  objection  or  inquiry  in  respect 
of  it.     But  the  section  has  no  greater  effect  than  similar  pro- 
visions contained  in  the  contract :  sub-s.  11. 

It  is  a  question  of  some  nicety  how  far  a  purchaser  can  be  Defects  in 
precluded  from  bringing  forward  a  defect  in  the  vendor's  earlier  discovered 
title  discovered  aliunde.     In  considering  this  point  it  is  unneces-  ^^"''^^^• 
sary  now  to  take  into  consideration  the  distinction  which  was 
made  in  some  of  the  earlier  cases,  such  as  Shepherd  v.  Keatley 
(1  Cr.  M.  &  E.  117),  Waddell  v.  Wolfe  (L.  E.  9  Q.  B.  515),  be- 
tween requisitions  and  objections,  these  being  similarly  treated 
by  the  above-mentioned  section  of  the  Conveyancing  Act. 

It  was  laid  down  by  Wood,  Y.-C,  in  Darlington  v.  Hamilton 
(Kay,  550),  that  "  whatever  be  the  terms  of  the  condition  of  sale, 
if  the  purchaser  obtain  information  aliunde  that  the  title  of  the 
vendor  is  not  clear  and  distinct,  he  has  a  right  to  insist  on  the 
objection."  This  was  apparently  carrying  the  doctrine  too  far, 
and  there  can  be  no  doubt  that  a  purchaser  can  be  precluded  by 
a  condition  of  sale  from  taking  an  objection  discovered  aliunde. 

Such  a  condition  will,  however,  be  strictly  construed :  Seaton  When  the 
v.  Mapp,  2  Coll.  656;  Nott  v.  Biccard,  22  Beav.  307;  and  it  may  take 
has  been  held  not  to  preclude  the  purchaser  from  inquiring  ^^j^?overed 
into  and  taking  objection  to  the  earlier  title  in  the  following  aliunde. 
cases : — 

(1)  Where  the  title  as  made  out  by  the  abstract  shows  an 
imperfect  commencement,  as  on  a  sale  of  copyhold  lands,  where 
the  title  as  shown  depended  on  a  surrender  which  had  never 

been  made :  Sellick  v.  Trevor,  11  M.  &  W.  722.  Su    K^^  .:  C^x^^M^  ''<^'^/'^^^- 

(2)  Where  on  a  sale  of  leaseholds  it  appeared  that  the  lease 
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Chap.  Ill,  s.  9.  'y^as  granted  in  pursuance  of  an  agreement  wliich  had  itself  been 
mortgaged :  Rhodes  v.  Ibhctson,  4  De  Gr.  M.  &  Gr.  787. 

(3)  Where  on  the  sale  of  an  underlease  it  appeared  that  the 
lessor,  previous  to  granting  the  underlease,  had  mortgaged  his 
lease :   Waddell  v.  Wolfe,  L.  E.  9  U.  B.  515. 

(4)  Where  on  the  sale  of  freeholds  the  abstract  showed  that 
they  were  subject  to  covenants  and  conditions  contained  in  an 
earlier  deed,  the  purchaser  being  entitled  in  the  absence  of 
express  stipulation  to  have  an  unencumbered  freehold  title: 
Phillips  V.  Caldckugh,  L.  E.  4  Q.  B.  159. 

(5)  Where  the  vendor  himself  accidentally  disclosed  the 
defect  in  his  title :  Smith  v.  Robinson,  13  Ch.  D.  148. 

(6)  Where  the  vendor  and  purchaser  were  both  under  a 
common  mistake,  as  that  the  property  belonged  to  the  vendor 
when  it  really  belonged  to  the  purchaser  :  Bingham  v.  Bingham, 
1  Ves.  Sen.  126  ;  Jones  v.  Clifford,  3  Ch.  D.  779. 

(7)  Grenerally  where  the  vendor  has  made  any  statement  as 
D  to  his  title  which  is  untrue  :  Nash  v.  Wooderson,  33  W.  E.  301 ; 

or  has  concealed  something  which  the  purchaser  ought  to  have 
had  an  opportunity  of  considering,  as  where  a  recital  of  the  effect 
of  a  will  was  incorrect:  Else  v.  Else,  L.  E.  13  Eq.  196  (in 
this  case  the  sale  was  by  the  Court)  ;  or  where  the  deed  fixed  for 
commencement  of  title  was  a  voluntary  deed  with  a  power  of 
revocation  reserved  to  the  grantor  :  In  re  Marsh  and  Earl  Gran^ 
mile,  24  Ch.  D.  11 ;  or  on  a  sale  of  leaseholds  where  the  vendor 
mentioned  one  underlease  which  had  been  forfeited  by  the 
underlessee  absconding,  but  concealed  another  underlease  which 
was  still  existing,  and  required  that  no  objection  should  be  made 
in  respect  of  the  stated  underlease  or  any  underlease  :  Edwards 
V.  Wichvar,  L.  E.  1  Eq.  t)8. 

Where  the  conditions  provide  that  the  title  shall  commence 
at  a  certain  date,  and  the  vendor  is  unable  to  furnish  a  good 
title  as  from  that  date,  the  purchaser,  if  he  insists  on  the  com- 
pletion of  the  contract,  is  not  entitled  to  more  than  a  good 
holding  title  :  Re  Banister,  12  Ch.  D.  131 ;  Smith  v.  Robinson, 
13  Ch.  D.  148. 
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Sect.  10. — Special  Conditions  as  to  Title. 

In  some  cases  it  is  necessary  for  the  vendor  not  only  to  limit 
the  title  which  is  to  be  shown  to  the  purchaser,  but  also  to 
require  him  to  assume  the  truth  and  accuracy  of  certain  facts  or 
results  incidental  to  the  making  out  of  the  title. 

This  may  be  done  where  there  is  bond  fide  a  doubt  as  to  some  Bond  fide 
link  in  the  vendor's  title,  or  where   he   desires  to  avoid  the  title, 
trouble   and   expense   of  procuring  evidence  in  proof  of  his 
assertion. 

Thus,  where  the  document  fixed  for  commencement  of  title  is 

not  a  proper  root  of  title,  the  purchaser  should  be  required  to 

make  the  necessary  assumption,  e,  g.  where  the  title  commences  Seisin  of 

with  a  will  that  the  testator  died  seised  {Parr  v.  Lovegrove,  4 

Drew.  170),  or  where  the  first  deed  was  executed  in  pursuance  Lost  docu- 
ment, 
of  a  power  contained  in  a  document  which  had  been  lost  that 

the  power  was  properly  exercised:  Prosser  v.  Watts,  6  Mad.  69; 

Doe  V.  Brooks,  3  A.  &  E.  513 ;  Sug.  Y.  &  P.  366,  437.     See 

now,  however.  Conveyancing  Act,  1881,  s.  3,  sub-s.  3. 

Where  there  is  some  doubt  as  to  the  due  execution  of  a  deed.  Execution  of 
the  purchaser  should  be  precluded  from  making  any  objection 
on  that  account :  Corrall  v.  Cattell,  4  M.  &  W.  734  ;  3  Y.  &  C. 
Ex.  413. 

On  a  sale  of  leaseholds  by  the  executrix  of  a  surviving  trustee,  Assent  of 
the  purchaser  was  required  to  assume  the  assent  of  the  executors 
of  the  testator  to  the  bequest  of  the  leaseholds  to  the  trustees : 
Jackson  v.  Whitehead,  28  Beav.  154. 

On  a  sale  by  order  of  the  Court  in  an  administration  action,  Jmisdiction. 
the  purchaser  was  precluded  from  making  any  objection  on  the 
ground  of  jurisdiction :  Nunn  v.  Hancock,  L.  R.  6  Ch.  850. 

In  the  case  of  Best  v.  Kamand  (12  Ch.  D.  1),  a  person  who  Assumption 

1     -.    1         1  ^  o  .,  as  to  facts. 

had  bought  superfluous  land  from  a  railway  company,  was 
selling  again  under  conditions  of  sale  requiring  that  everything 
should  be  assumed  to  have  been  done  by  the  company  to  enable 
them  to  sell.  The  purchaser  from  him  discovered  aliunde  that 
the  company  had  not  offered  the  land  to  the  original  owners, 
who  had  never  waived  their  right  of  pre-emption,  and  he  there- 
upon refused  to  complete.  It  was  held  by  the  Court  of  Appeal, 
c.  G 
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■  reversing  Hall,  Y.-C,  that  the  purchaser  could  not  recover  his 
deposit.  It  appears  from  the  report  that  the  vendor  had  never 
ascertained  whether  the  company  were  in  a  position  to  sell,  and 
inserted  the  condition  to  guard  against  any  doubt  arising  on 
this  point.  Had  he  been  aware  of  the  facts,  or  had  the  railway 
company  attempted  to  sell  under  such  a  condition,  the  purchaser 
would  not  have  been  bound  by  the  condition  as  requiring  him 
to  assume  what  the  vendor  knew  to  be  false :  see  Re  Banister, 
12  Ch.  D.  131. 

A  purchaser  cannot  be  required  to  assume  what  is  based  on 
an  erroneous  statement  of  fact,  as  that  a  testator  was  at  the  time 
of  his  death  beneficially  entitled  to  property  in  fee  simple,  when 
he  had  at  the  time  of  his  death  only  contracted  for  the  purchase 
of  the  property  which  could  not  be  completed  till  long  after- 
wards, owing  to  defects  in  the  title :  JSarnett  v.  Baker,  L.  E., 
20  Eq.  50. 

In  the  case  of  Re  Banister  (12  Ch.  D.  131),  it  was  laid  down 
by  the  Court  of  Appeal  that  where  the  facts  are  not  fully  set 
forth,  a  condition  of  sale  is  bad  as  misleading,  if  it  requires  the 
purchaser  to  assume  what  the  vendor  knows  to  be  false,  or  if  it 
states  that  the  state  of  the  title  is  not  accurately  known  when 
in  fact  it  is -known  to  the  vendor. 

Even  where  some  part  of  the  title  is  known  to  be  actually 
defective,  the  vendor  can  preclude  the  purchaser  from  taking 
the  objection,  but  then  he  must  fairly  put  him  in  possession  of 
the  facts.  Thus,  on  a  sale  of  an  underlease,  the  purchaser  was 
precluded  from  objecting  that  it  had  been  made  in  excess  of  the 
superior  lease :  Smith  v.  Watts,  4  Drew.  338 ;  so  on  a  sale  of 
real  estate  the  purchaser  was  required  by  a  condition  to  make  no 
objection  in  respect  of  certain  leases  granted  by  trustees  without 
power  of  leasing,  the  existence  of  which  leases  materially  lessened 
the  value  of  the  property,  and  he  was  held  bound  by  the  condi- 
tion :  3Iicholls  v.  Corhett,  3  De  Q-.  J.  &  S.  18.  In  Minet  v. 
Leman  (7  De  Gr.  M.  &  Gr.  340),  the  purchaser,  an  experienced 
solicitor,  was  precluded  from  taking  an  objection  arising  from 
the  construction  of  an  Act  of  Parliament,  which  was  considered 
to  be  sufficiently  disclosed  on  the  conditions. 

But  if  a  vendor  sets  out  certain  facts,  and  then  states,  not  as  a 
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conclusion  of  law  from  such  facts  but  as  a  positive  fact,  that  he  Ch.  HI.  s.  10. 
has  a  power  of  sale,  the  purchaser  can  inquire  into  the  question 
whether  he  has  a  power  of  sale  or  not :  Johnson  v.  Smiley,  17 
Beav.  223. 

And  where  the  conditions  of  sale  state  certain  facts  as  the  Facts  stato<l 
ground  for  imposing  certain  terms  upon  the  purchaser,  the  vendor  coiStion 
can  be  required  to  prove  his  facts :  Symons  v.  James,  1  Y.  &  C.  ^o^gj^ 
C.  487 ;  Bird  v.  Fox,  11  Hare,  at  p.  48 ;  unless  he  expressly 
stipulates  that  no  evidence  shall  be  required. 

It  is  clear  that  the  vendor  can  force  the  purchaser  to  accept  Whatever 

,..,  .•!  T-  •!  •  1  .         *^^^®  vendor 

his  title,  whatever  it  is,  by  condition,  either  stating  that  the  title  has. 
will  not  be  shown,  and  shall  not  be  inquired  into  {Hume  v. 
Bentley,  5  De  G-.  &  S.  520 ;  Sjjratt  v.  Jeffery,  5  Man.  &  Ey. 
188),  or  requiring  the  acceptance  of  such  title  as  he  has :  Molloy 
V.  Sterne,  1  Dru.  &  Wal.  585 ;  Freme  v.  Wright,  4  Mad.  364 ; 
Wilmot  V.  Wilkinson,  6  B.  &  C.  506 ;  Buke  v.  Barnett,  2  Coll. 
337 ;  Smith  v.  Capron,  7  Ha.  185,  191 ;  Ashicorth  v.  Mounsey,  9 
Exch.  175  ;  Bume  v.  FococU,  L.  E.  1  Ch.  379. 

Such  decisions  have  been  considered  rather  a  stretch  of  the 
jurisdiction  of  the  Court,  and  they  would  not  be  followed  if 
there  was  anything  in  the  particulars  or  conditions  which  would 
be  at  all  likely  to  mislead  the  purchaser  :  Edward's  v.  Wickicar, 
L.  E.  1  Eq.  68.  And  see  Price  v.  Macaulay,  2  De  G.  M.  &  G. 
at  p.  344 ;  Be  Cumming  to  Godbolt,  "W.  N.  1884,  204. 

But  in  the  recent  case  of  Rosenberg  v.  Cook  (8  Q.  B.  D.  162),  Sale  of  mere 
it  was  held  by  the  Court  of  Appeal  that  where  the  particulars  posstsSon. 
gave  sufficient  notice  that  all  that  the  vendor  had  to  sell  was  a 
mere  physical  possession,  the  conveyance  under  which  he  held 
being  void,  the  purchaser  on  declining  to  complete  could  not 
recover  his  deposit. 


Sect.  11. — Recitals  to  he  Evidence. 
With  regard  to  recitals  in  deeds  the  Conveyancing  Act,  1881,  Convey- 
s.  3,  sub-s.  3,  requires  the  purchaser  to  assume,  unless  the  con-  i88i. 
trary  appears,  that  the  recitals  in  the  abstracted  instruments  of  1874.   *       ' 
documents  forming  part  of  the  prior  title  are  correct.     This  sub- 
section to  some  extent  supplements  sect.  2,  sub-sect.  2  of  the 

g2 
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Inaccurate 
recitals. 


Vendor  and  Purchaser  Act,  1874,  making  recitals  in  instruments 
twenty  years  old  sufficient  evidence  of  the  truth  of  the  matters 
therein  recited,  except  so  far  as  they  shall  be  proved  to  be  in- 
accurate. See  Bolton  v.  London  School  Board,  7  Ch.  D.  766  ;  In 
re  Marsh  and  Earl  Ghmnmlle,  24  Ch.  D.  11.  The  force  of  these 
sections  is  somewhat  weakened  by  the  qualifications  enabling 
the  purchaser  to  prove  the  contrary,  and  it  is  still  usual  to  insert 
a  condition  that  documents  twenty  years  old  shall  be  conclusive 
evidence  of  matters  recited  therein,  or  to  be  implied  therefrom. 

It  is  doubtful,  however,  whether  any  condition  can  make 
recitals  conclusive  evidence  where  they  are  proved  to  be  in- 
accurate. Thus  it  has  been  held,  in  spite  of  the  condition,  that 
a  recital  which  states  facts,  and  also  a  deduction  from  those 
facts,  is  not  conclusive  evidence  of  the  correctness  of  the  deduc- 
tion :  Goold  V.  White.,  Kay,  683 ;  and  where  the  vendor,  while 
stipulating  that  a  recital  shall  be  sufficient  evidence  of  particular 
facts,  states  those  facts  in  a  misleading  manner,  or  conceals  some 
of  them,  the  purchaser  will  not  be  bound  by  the  condition: 
Drysdale  v.  Mace,  5  De  G-.  M.  &  G-.  103. 


Convey- 
ancing Act, 
1881,  8.  3, 
sub-ss.  4,  5. 


Sect.  12. — Receipt  for  Rent  to  he  Evidence  of  Performance  of 
Covenants  in  Lease, 

The  Conveyancing  Act,  1881,  s.  3,  sub-sects.  4  and  5,  pro- 
vides that  on  the  sale  of  leasehold  property  the  purchaser  shall 
assume,  unless  the  contrary  appears,  that  the  lease  or  under- 
lease, and  every  superior  lease,  were  duly  granted,  and  that,  on 
production  of  the  receipt  for  the  last  payment  due  for  rent,  he 
shall  assume,  unless  the  contrary  appears,  that  the  covenants 
of  the  lease  or  of  the  underlease  and  every  superior  lease  have 
been  performed  up  to  the  date  of  completion  of  the  purchase. 

This  provision  is  much  weakened  by  the  insertion  of  the 
words  "  unless  the  contrary  appears,"  for  it  is  clear  that  if  it 
appeared  that  a  covenant,  e.  g.,  to  keep  in  repair  or  not  to  build, 
had  been  broken,  the  receipt  for  rent  would  not  be  sufficient 
evidence  of  the  waiver  of  such  breach.      It  is  still  usual  to 
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insert  a  condition  making  the  leases  conclusive  evidence  of  the  ^^-  ^^^-  ^'  ^2. 

title  of  the  lessors  to  grant  them,  and  the  production  of  the 

receipt  for  the    last  rent  due  before    completion    conclusive 

evidence  of  the  performance  of  the  covenants  or  waiver  of  any 

breach  up  to  the  time  of  completion.     The  section  does  not 

apply  to  a  peppercorn  rent :  He  Mood//  and  Yaies^  Contract,  28 

Ch.  D.  661. 

Eeceipt  of  rent  is  only  a  vraiver  of  the  breach  of  a  covenant  Receipt  of 
where  such  rent  accrues  upon  or  after  the  forfeiture  {Doe  v.  of  forfeiture. 
Bees,  4  Bing.  N.  C.  384;  Doe  v.  Pritchard,  5  B.  &  Ad.  765), 
and  the  breach  is  known  to  the  lessor  at  the  time  of  accepting 
the  rent :  Bridges  v.  Longman,  24  Beav.  27 ;  Croft  v.  Lumley,  6 
H.  L.  Cas.  672 ;  Walrond  v.  HawUns,  L.  E.,  10  C.  P.  342 ;  but 
when  the  lessor  knows  of  the  breach  he  cannot  receive  the  rent 
without  prejudice  to  his  right  of  forfeiture :  Davenport  v.  The 
Queen,  3  App.  Cas.  115. 

It  has  been  held  that  a  condition  that  possession  under  the  Effect  of 
lease  shall  be  conclusive  evidence  of  performance  of  covenants 
or  waiver  of  breach  up  to  the  completion  of  the  sale  will  not 
avail  where  the  vendor  had  incurred  a  forfeiture  by  the  breach 
of  a  covenant  to  insure  between  the  contract  and  the  convey- 
ance :  Howell  Y.  Kightley,  21  Beav.  331 ;  but  in  Bull  v.  Sutchens 
(32  Beav.  615),  a  condition  that  the  production  of  the  last  receipt 
for  rent  should  be  conclusive  evidence  of  the  performance  of  the 
covenants  up  to  the  completion  of  the  purchase,  was  held  to 
cover  a  breach  of  a  covenant  to  keep  in  repair.  And  see  Havens 
V.  Middleton,  10  Hare,  641. 

The  vendor  could  not  avail  himself  of  such  a  condition  where 
he  had  committed  a  breach  involving  forfeiture,  and  knew 
that  the  lessor  was  about  to  exercise  his  right  to  forfeit.  In  the 
case  of  Laivrie  v.  Lees  (7  App.  Cas.  19)  the  lessor  not  only 
waived  but  approved  of  the  breach,  and  a  decree  for  specific 
performance  having  been  made  and  not  appealed  from,  the  only 
question  before  the  Court  was,  whether  a  good  title  had  been 
made  in  accordance  with  the  contract  (see  p.  27) ;  see  also 
JSfouaille  v.  Flight,  7  Beav.  521. 

Under  the  Conveyancing  Act,  1881,  s.  14  (repealing  22  &  23  Relief  against 
Yict.  c.  35,  ss.  4—9,  and  23  &  24  Yict.  c.  126,  s.  2),  the  Court  has 
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power  to  relieve  against  forfeiture  of  leases  for  breach  of  certain 
covenants.  It  seems  probable,  therefore,  that  the  Court  would 
in  such  cases  enforce  specific  performance  of  the  purchase  of  a 
lease  with  compensation  for  the  damages  to  be  awarded  under 
that  section  in  lieu  of  forfeiture. 


General  rule. 
Copyholds. 


Different 
tenures  dis- 
tinguished. 


Difference  in 
the  descrip- 
tions. 


Difference 
between  de- 
scriptions and 
the  property. 


Sect.  13. — Identity  of  Property. 

As  a  general  rule  the  purchaser  is  entitled  to  require  proof 
that  the  descriptions  in  the  deeds  comprise  the  property  sold ; 
but  on  the  sale  of  copyhold  lands  it  is  sufficient  to  prove  that 
the  property  has  been  actually  enjoyed  and  passed  for  a  suffi- 
cient number  of  years  under  the  descriptions  on  the  rolls, 
although  those  descriptions  are  vague  and  general:  Long  v. 
Collier,  4  Euss.  267. 

Where  lands  of  different  tenures  are  sold  together,  the  pur- 
chaser, in  the  absence  of  any  stipulation,  may  be  entitled  to  have 
the  different  kinds  distinguished :  Munro  v.  Taylor,  8  Hare,  51; 
3  Mac.  &  Gr.  713;  but  slight  circumstances  will  negative  this 
right :  Ihid.  ;  Dawson  v.  JBrinckman,  3  Mac.  &  Gr.  53.  It  is  safer 
in  such  cases  to  provide  that  the  vendor  shall  not  be  required  to 
distinguish  between  lands  of  different  tenures  :  Crosse  v.  Law- 
rence, 9  Hare,  462. 

A  condition  that  the  purchaser  shall  not  require  further  evi- 
dence of  identity  than  is  afforded  by  the  abstract,  and  the  docu- 
ments therein  abstracted,  is  of  no  avail  if  the  descriptions  in  the 
documents  differ  from  each  other,  or  from  the  particulars: 
Floicer  v.  Hartopp,  6  Beav.  476 ;  and  though  such  a  condition 
may  preclude  the  purchaser  from  calling  for  further  evidence, 
he  cannot  be  forced  to  accept  the  title,  unless  the  evidence  is 
complete  upon  the  deeds :  Curling  v.  Austin,  2  Dr.  &  Sm.  129. 

But  where  the  conditions  expressly  stated  that  the  deeds  and 
court  rolls  showed  a  smaller  quantity  than  was  stated  in  the 
particulars,  and  went  on  to  provide  that  no  other  evidence  of 
identity  should  be  required  than  that  furnished  by  the  documents 
of  title,  and  that  the  statements  therein  should  be  conclusive 
evidence  of  identity,  the  purchaser  was  held  bound  to  complete 
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although  the  abstract  showed  title  to  a  smaller  quantity  of  land  Ch.  III.  s.  13. 
than  the  amount  named  in  the  particulars :  Nicoll  v.  Chambers, 
11  0.  B.  996. 

A  statutory  declaration  that  the  property  has  been  held  for  so  Statutory 
many  years  consistently  with  the  title  shown  should  be  offered 
by  the  vendor,  whenever  the  descriptions  in  the  different  deeds 
are  not  consistent  with  each  other,  or  are  difficult  to  identify 
with  the  property.  And  the  purchaser  should  be  precluded  by 
condition  from  requiring  any  other  proof  of  identity. 


declaration. 


Sect.  14. — Rights  of  Way  and  Easements. 

It  is  usual  to  declare  that  the  property  is  sold  subject  to  all  Protection 
chief,  quit,  and  other  rents,  rights  of  way,  and  other  rights  and  important 
easements,  if  any,  existing.     The  purpose  of  this  condition  is  to  ^^^6^®^*^- 
protect  the  vendor  from  liability  in  case  it  should  appear  after 
the  sale  that  the  property  sold  is  subject  to  some  right  or  ease- 
ment unknown  to  him :  Russell  v.  Karford,  L.  R.  2  Eq.  507,  at 
p.  512. 

But  such  a  condition  is  no  protection  if  the  particulars  and  But  not 
conditions  have  been  so  framed  as  to  conceal  the  existence  of  an  ments  which 
easement,  which  detracts  considerably  from  the  value  of  the  ^ect  pro^ 
property  :  Eeywood  v.  MalMieu,  25  Ch.  D.  357.     And  see  Dykes  perty. 
V.  Blake,  4  Bing.  N.  0.  463. 

A  condition  that  "  the  property  is  sold,  and  will  be  conveyed  "  Sold,  and 

^     ^       -^  »  •^         will  be  con- 

subject  to  all  rents  and  easements,"  was  held  to  entitle  the  veyed,  sub- 

vendor  to  have  a  reservation  to  that  effect  inserted  in  the  ^^^ ' 
habendum  of  the  conveyance,  though  it  was  not  shown  that 
there  were  any  rents  or  easements  to  which  the  property  was 
subject:  Gale  v.  Squier,  5  Ch.  D.  625.  This  could  not  be 
insisted  upon,  unless  the  vendor  had  clearly  stipulated  for  it, 
see  Re  Monckton  and  Gilzean,  27  Ch.  D.  555 ;  or  unless  the  pur- 
chaser had  clear  notice  that  he  was  buying  subject  to  a  restric- 
tive covenant,  for  a  breach  of  which  the  vendor  might  be  liable  : 
Moxhay  v.  Inderivick,  1  De  Gr.  &  S.  708.  And  see  Pollock  v. 
Rahhits,  21  Ch.  D.  466 ;  Hardman  v.  Child,  28  Ch.  D.  712. 
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"Building 
land"  impKes 
that  land  can 
be  used  for 
building. 


Intended 
roads. 


Plan  showing 

intended 

roads. 


Roads  may 
be  varied.        -) 


Sect.  15. — Land  for  Building. 

Where  land  is  put  up  for  sale  as  building  land,  the  fact  that 
great  part  of  it  is  useless  for  that  purpose  would  be  ground  for 
releasing  the  purchaser  from  his  bargain,  certainly  if  the  parti- 
culars were  so  framed  as  to  conceal  the  fact ;  e.  g.,  where  a  right 
of  way  existed  across  the  land :  Byhes  v.  Blake ^  4  Bing.  N.  C. 
463 ;  or  where  the  land  was  subject  to  easements  for  carrying 
water  across  it.:  Shachloton  v.  SutcUffc,  1  De  G.  &  Sm.  609; 
which  would  entitle  the  owner  of  the  dominant  tenement  to 
prevent  the  servient  tenement  from  being  built  upon :  Goodhart 
V.  Eyett,  25  Ch.  D.  182. 

In  order  that  land  may  be  sold  to  advantage  in  lots  as  build- 
ing land,  it  is  frequently  necessary  that  new  roads  should  be 
made.  These  are  sometimes  made  by  the  vendor  before  sale, 
but  more  often  they  are  marked  out  on  a  map  or  plan  as  in- 
tended roads.  The  question  then  may  arise  how  far  the  vendor 
is  bound  to  make  the  roads,  and  how  far  he  is  bound  to  make 
them  exactly  as  shown  on  the  plan.  In  order,  on  the  one  hand, 
not  to  prejudice  the  sale  by  fears  on  the  part  of  intending  pur- 
chasers that  the  roads  will  not  be  made  as  shown,  and,  on  the 
other  hand,  to  avoid  involving  the  vendor  in  awkward  liabilities, 
the  conditions  of  sale  should  be  framed  with  great  care. 

The  mere  exhibition  at  the  sale  of  a  plan  of.  an  intended 
street  does  not  of  itself  amount  to  an  engagement  that  all  that 
is  exhibited  on  the  plan  shall  be  done :  Eeriofs  Hospital  v. 
Gihmn,  2  Dow.  301 ;  8quire  v.  Campbell,  1  Myl.  &  Cr.  459 ;  but 
where  the  auctioneer  at  the  sale  declares  that  certain  roads  will 
be  made  or  widened,  if  this  is  not  done,  the  Court  will  refuse 
specific  performance  against  a  purchaser  who  was  induced  to 
buy  by  such  representations :  Beaumont  v.  Bukes,  Jac.  422 ; 
Myers  v.  Watson,  1  Sim.  N.  S.  523 ;  S.  C.  sub  nom.  Rose  v. 
Watson,  10  H.  L.  Cas.  672. 

Even  where  the  vendor  is  bound  to  make  the  roads,  they  need 
not  be  made  exactly  as  represented  on  the  plan.  Thus,  where 
the  agreement  distinctly  referred  to  the  plan,  that  alone  was 
held  not  enough  to  render  the  marking  on  the  plan  of  the  width 
of  an  intended  street  a  representation  by  which  the  vendor  was 
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bound:  Nurse  Y.Lord  Seymour,  13  Beav.  254,269;  but  where  the  Ch.  III.  s.  15. 
property  "svas  described  as  "  eligible  for  the  erection  of  genteel  B^t  i^ot  so  as 
residences  of  a  superior  description,"  and  reference  was  made  to  different 
a  map  showing  intended  new  roads,  and  it  was  provided  that  ^  '^''^* 
the  vendor  should  make  the  roads,  it  was  held  that  he  could 
not  divide  the  land  in  a  different  manner  so  as  to  attract  a 
different  class  of  population:  Peacock  v.  Fenson,  11  Beav.  355. 
In  Randall  v.  Hall  (4  De  Gr.  &  Sm.  343),  land  was  put  up  for 

the  particulars  referred  to  a  plan 
the'  auctioneer  at  the  sale  referred  to 
)resent  that  the  vendor  guaranteed  to 
lots  were  sold,  and  the  plan  was  after- 
roads  as  shown  could  not  be  carried 
:  it  was  held  that  a  purchaser  at  the 
a  way  over  the  road  adjoining  the  lot 
[ence  by  the  nearest  road  to  the  high- 
)le  (4  Exch.  375),  where,  in  the  convey- 
one  lot,  the  vendors  covenanted  that 
I  sufficient  roads  over  the  fields  they  had 
ig  lots,  they  were  held  not  to  have 
by  making  a  road  up  to  the  pur- 
bre  was  no  plan  delineating  the  course 
Lnd  although  no  other  houses  than  the 
built.     In  this  case  the  vendors  were 


|)r  to  make  a  road  on  his  land  is  one  Agreement 

to  make  roads 
•f     lU 


Storrr   v     Grea^   Wo'ifor 
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Ch.  in.  s.  15.   chaser  will  not  be  bound  by  them :  Taylor  v.  Gilhertson,  2  Drew. 
391. 

A  tenant  for  life  can  lay  out  streets  and  make  sewers  on  a 
sale  of  land  for  building  purposes,  see  Settled  Land  Act,  1882, 
s.  16. 

With  regard  to  restrictions  on  the  position  and  plan  of  the 
houses  to  be  built  and  the  purposes  for  which  they  may  be  used, 
and  the  mutual  rights  of  the  several  purchasers  to  enforce  such 
restrictions,  see  cases  oited,  post,  pp.  227  and  231. 


Tenant  for 
life  selling 
land  for 
building". 


Sect.  16. — Apportionment  of  Rent. 

Where  the  owner  of  leaseholds  or  of  freehold  land,  subject  to 
a  rent-charge,  is  selKng  part  of  the  land,  or  is  selling  the  whole 
in  lots,  it  is  necessary  to  provide  for  the  apportionment  of  the 
burden  of  the  rents. 

Rent-cliarges.  Unless  rent-charges  can  be  apportioned  under  17  &  18  Yict. 
c.  97,  ss.  10 — 14,  or  released  as  to  part  of  the  land  charged 
under  22  &  23  Yict.  c.  35,  s.  10  :  see  Booth  v.  8mith,  33  W.  E. 
fti-6L(hT^fiif>  -^^^^ '  ^^  redeemed  under  sect.  45  of  the  Conveyancing  Act, 
1881,  each  lot  must  remain  subject  to  the  whole  burden,  and 
the  vendor  must  fix  by  the  conditions  how  much  each  lot  is  to 
bear. 

Rent.  On  the  sale  of  leaseholds,  where  the  lessor  refuses  to  concur  in 

the  apportionment  of  the  rent,  the  best  course  is  to  assign  the 
lease  to  the  principal  purchaser,  and  to  require  him  to  grant 
underleases  for  the  term,  less  one  day,  to  the  other  purchasers. 
In  such  case  the  apportioned  rents  should  be  reserved  to  the 
assignee,  and  he  should  covenant  to  indemnify  the  other  pur- 
chasers against  the  breach  of  any  covenant  in  the  original  lease, 
and  the  underlessees  should  covenant  with  the  assignee  for  pay- 
ment to  him  of  their  portion  of  rent  and  for  observance  of  the 
covenants  in  the  original  lease,  so  far  as  relates  to  their  lots : 
see  Dav.  Conv.  I.  546,  Brown  v.  Paull,  2  Jur.  N.  S.  317.  This 
plan  is  preferable  to  giving  cross  powers  of  distress  and  entry. 

On  sale  of  Where  the  owner  of  the  reversion  on  a  lease  is  selHng  part  of 

reversion. 
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tlie  reversion,  or  selling  it  in  lots,  the  benefit  of  the  rent  must  Ch.  ill.  s.  16. 
be  apportioned. 

The  statute  22~,JB[eiL„8y  c.  34,  s.  1,  enabled  the  grantees  or  Covenants 
assignees  of  the  whole  of  the  reversion  to  enter  for  non-payment  tbns!^^ 
of  the  rent,  and  to  sue  for  breaches  of  covenant.  And  at  law, 
the  assignee  of  part  of  the  reversion  could  sue  for  his  proportion 
of  rent  upon  the  covenant  in  the  lease,  but  he  could  not  enter 
for  non-payment  of  rent,  because,  while  the  benefit  of  a  cove- 
nant could  be  apportioned,  the  benefit  of  a  condition  could  not : 
see  Ticynam  v.  Pickard,  2  B.  &  Aid.  105  ;  Wright  v.  Burroughes, 
3  C.  B.  685.  By  22  &  23  Vict.  c.  35,  s.  3,  it  was  enacted,  that 
where  the  reversion  upon  a  lease  was  severed,  and  the  rent  legally 
apportioned,  the  assignee  of  each  part  of  the  reversion  should, 
in  respect  of  his  apportioned  rent,  have  the  benefit  of  all  con- 
ditions or  powers  of  re-entry.  This,  however,  only  applied 
where  a  legal  apportionment  had  been  made,  which  could  be 
done  either  by  the  verdict  of  a  jury  or  by  consent  of  the  tenant : 
see  St.  Quia  Emptores,  18  Ed.  I.  c.  1 ;  Walter  v.  Maunde,  1 
J.  &  W.  181 ;  Bliss  V.  Collins,  4  Mad.  229  ;  IJ.  &  W.  426 ; 
5  B.  &  Aid.  876. 

Now,  by  sect.  10  of  the  Conveyancing  Act,  1881,  in  all  leases  Convey- 
made  after  the  commencement  of  the  Act,  rent,  and  all  cove-  issi^^.  lo.' 
nants  and  conditions  are  declared  to  be  incident  to  the  rever- 
sionary estate  in  the  land,  or  in  any  part  thereof,  notwith- 
standing severance,  and  may  be  recovered  and  enforced  by 
the  person  entitled  to  the  income  of  the  whole  or  any  part  of  the 
land  leased  :  and  see  The  Mayor  of  Swansea  v.  Thomas,  10 
a  B.  D.  48. 


Sect.  17. — Indemnity  by  Purchaser  of  Lease. 

On  a  sale  of  leaseholds  it  is  usual  to  provide  that  the  pur- 
chaser shall  covenant  to  indemnify  the  vendor  against  the  rent     ° 
and  covenants  in  the  lease. 

The  assignee  of  a  lease  is  bound  to  indemnify  the  assignor  Assignee  of 
independently  of  any  condition  :  Burnett  v.  Lynch,  5  B.  &  C.  to^nde^fy 
589 ;   even  though  he  is  only  an  equitable  assignee :  Close  v.  ^'^•'^^ff^^'^- 
Wilberforce,  1  Beav.  112 ;   Sanders  v.  Benson,  4  Beav.  350  ; 
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Ch.  Ill,  s.  17.  imi^Q  j^e  ]ias  assigned  over :  Wokeridge  v.  Steward,  1  Cr.  &  M. 
644.  And  lie  can  be  compelled  to  enter  into  a  covenant  to 
tliat  effect :  Pember  v.  Mathers,  1  Bro.  C.  C.  52  ;  even  though 
the  assignor  is  an  executor,  and  therefore  not  himself  liable  on 
the  covenants  in  the  lease :  Staines  v.  Morris,  1  V.  &  B.  8 ; 
Cochrane  v.  Robinson,  11  Sim.  378  ;  or  a  trustee  in  bankruptcy : 
Ex  parte  Buxton,  15  Ch.  D.  289,  overruling  Wilkins  v.  Frp,  1 
Mer.  244. 

.  In  Moxhay  v.  Indericiek  (1  De  Gr.  &  S.  708),  where  a  vendor 
of  freeholds  had  on  his  purchase  entered  into  a  covenant  pro- 
hibiting building,  and  subsequently  sold  giving  notice  of  such 
covenant,  it  was  held  that  the  purchaser  from  him  could  not 
enforce  specific  performance  without  giving  a  like  covenant  to 
the  vendor. 


Sect.  18. — Expenses  of  proving  Title. 
Convey-  The   Conveyancing  Act,   1881,   s.   3,  sub-s.  6,  throws  the 

1881.  '  expense  of  verifying  the  title  by  means  of  documents  and  in- 
formation not  in  the  vendor's  possession  upon  the  purchaser : 
and  see  post,  p.  190. 

It  may,  however,  be  necessary  to  provide  specially  that  the 

purchaser  shall  bear  the  expense  of  stamping  any  unstamped  or 

insufficiently  stamped  documents,  and  of  registering  any  docu- 

iments  which  ought   to   be  registered ;  such  expenses,  in  the 

^  I  absence  of  any  condition,  falling  on  the  vendor :  Smith  v.  Wyley, 

16  Jur.  1136. 


Sect.  19. — Deeds. 

The  right  to  the  deeds  goes  with  the  legal  ownership  of  the 

land:  Harrington  v.  Price,  3  B.  &  Ad.  170. 
Where  lost.         If  the  title  deeds  are  lost,  the  vendor  should  provide  against 

the  purchaser  requiring  their  production  or  insisting  on  better 

evidence  of  their  contents  and   execution  than  he  is  able  to 

afford :  Bryant  v.  Busk,  4  Huss.  1. 
Retained  by         Where  the  vendor  retains  any  part  of  an  estate  to  which  any 
vendor.  documents  of  title  relate,  he  will  be  entitled  to  retain  such 
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documents.     See  Vendor  and  Purcliaser  Act,  1874  (37  &  38  Ch.  iii.  s.  19. 
Vict.  c.  78),  s.  2,  sub-s.  5. 

Where  land  is  sold  in  lots,  the  purcliaser  of  the  lot  largest  in  Largest 
value  would,  in  the  absence  of  any  stipulation,  be  entitled  to  the  ^^^^  ^^' 
custody  of  the  title  deeds ;  but  if  the  conditions  provide  that  the 
purchaser  of  the  largest  lot  shall  have  them,  that  will  mean  the 
largest  in  superficial  extent :  Griffiths  v.  Hatchard,  1  K.  &  J.  17  ; 
and  the  purchaser  of  such  lot  will  be  entitled  to  them  in  pre- 
ference to  a  purchaser  of  several  smaller  lots  whose  total  acreage 
exceeds  his :  Scott  v.  Jaekman,  21  Beav.  110. 


Sect.  20. — Compensation, 

Independently  of  any  provision  in  the  contract,  the  vendor 
or  purchaser  may  in  certain  cases  be  entitled  to  specific  per- 
formance with  compensation.  This  subject  is  treated  in  Chap. 
XXV. 

It  is  usual,  however,  expressly  to  provide  that  any  error  in  Usual  con- 
the  particulars  shall  not  annul  the  sale,  and  either  that  com-  *        ^ 

pensation  shall  be  made  in  respect  thereof  on  either  side,  or 
that  no  compensation  shall  be  allowed. 

With  regard  to  the  provision  allowing  compensation,  it  has  Cases  in  wMch 
been  held  that  it  has  no  application  where  the  vendor  is  unable  may  never- 
to  carry  out  substantially  his  part  of  the  contract,  and  in  such  rescind, 
cases  the  purchaser  is  entitled  to  rescind. 

Thus,  where  the  property  turned  out  to  be  of  a  different 
tenure  froui  that  contracted  to  be  sold :  Madeley  v.  Booth, 
2  De  G.  &  S.  718  ;  Ayles  v.  Cox,  16  Beav.  23 ;  or  where  the 
quantity  was  grossly  deficient :  Price  v.  North,  2  Y.  &  C.  Ex. 
620  ;  Whittemore  v.  Whittemore,  L.  E.  8  Eq.  603  ;  or  though 
not  grossly  deficient,  was  by  reason  of  a  slight  deficiency  useless 
for  the  purpose  intended  :  In  re  Deptford  Creek  Bridge  Co.  and 
Beavan^s  Contract,  27  Sol.  J.  312 ;  or  where  the  property  is 
subject  to  restrictions  or  easements  which  substantially  interfere 
with  its  enjoyment :  Shackleton  v.  Sutcliffe,  1  De  G.  &  S.  609  ; 
or  where  the  particulars  state  that  certain  enumerated  trades 
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Ch.  Ill,  s.  20.  cannot  be  carried  on,  and  the  enumeration  of  forbidden  trades 
is  very  incomplete  :  Flight  v.  Booth,  1  Bing.  N.  C.  370  ;  or 
where  some  right  essential  to.  the  property — e.  g.  a  right  to 
water — is  doubtful :  Price  v.  Macaulay,  2  De  Gr.  M.  &  Gr.  839  ; 
or  where  no  title  could  be  shown  to  an  essential  part :  Bohell  v. 
Hutchinson,  3  A.  &  E.  355  ;  Robinson  v.  Micsgrove,  2  Moo.  &  R. 
92  ;  or  where  houses  Nos.  2  and  3  in  a  street  were  described  as 
Nos.  3  and  4 :  Leach  v.  Miillett,  3  Car.  &  P.  115 ;  or  where  a 
house  described  as  in  Pall  Mall  was  in  a  passage  leading  into 
Pall  Mall :  Stanton  v.  Tatiersall,  1  Sm.  &  G^.  529  ;  or  where 
property  described  as  being  one  mile  from  Horsham  was  really 
between  three  and  four  miles  distant :  Duke  of  Norfolk  v. 
Worthy,  1  Camp.  337 ;  and  in  other  cases  where  the  vendor 
had  so  misdescribed  the  property  as  to  deceive  the  purchaser 
upon  any  material  point :  see  Swaisland  v.  Dearsley,  29  Beav. 
430 ;  Stewart  v.  Alliston,  1  Mer.  26  ;  Robinson  v.  Musgrove, 
2  Moo.  &  R.  92 ;  Mills  v.  Oddy,  6  Car.  &  P.  728 ;  Ridgway  v. 
Gray,  1  Mac.  &  Gl.  109 ;  Bimmock  v.  Hallett,  L.  R.  2  Ch.  21 ; 
Benny  v.  Hancock,  L.  R.  6  Ch.  1 ;  Breicer  v.  Brown,  28  Ch.  D. 
309  ; — in  all  such  cases  the  purchaser  was  held  entitled  to 
rescind. 
Condition  for  In  such  cases,  too,  the  purchaser  will  be  equally  entitled  to 
tion.  rescind,  although  the  conditions  provide  that  any  riiisdescription 

shall  not  annul  the  sale  nor  shall  compensation  be  allowed  : 
Whittemore  v.  Whittemore,  L.  R.  8  Eq.  603 ;  In  re  Arnold,  14 
Ch.  D.  270.   >iri^  A^  ^CO-  C<f^MJLU'  ''  SZ  0^,114. . 

But  if  the  vendor  has  given  clear  warning  to  the  purchaser 
that  his  title  may  be  defective  in  certain  particulars,  and  has 
precluded  him  from  objecting  on  that  ground  and  from  re- 
quiring compensation,  he  can  enforce  specific  performance  of 
the  entire  agreement  without  abatement:  NicoU  v.  Chambers, 
11  C.  B.  996,  in  which  case  the  abstract  showed  title  to  3r.  24p. 
instead  of  la.  2r.  8p.     See  also  Brownlie  v.  Campbell,  5  App. 
Cas.  925. 
"Where  com-         Even  where  the  misdescription  is  not  very  gross  the  pur- 
cannot\e        chaser  wiU  be  entitled  to  rescind  where  the  circumstances  of  the 
calculated.       ^^^^  ^^^  ^^^  j^^t^  t^^  Court  cannot  measure  the  extent  of  the 
deficiency  or  ascertain  the  amount  of  compensation :  Sherwood 
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V.  Robins,  1  Moo.  &  M.  194 ;  Lord  Brooke  v.  Rounthwaite,  5  Ch.  ill.  a.  20. 
Hare,  298. 

The  vendor  can,  under  this  condition,  enforce  specific  per-  Compensation 
formance  with  compensation  where  the  misdescription  is  obvious  vendor.    ^ 
on  an  inspection  of  the  premises,  and  was  .not  wilful  or  de- 
signed:   Wright  v.  Wihon,  1  Moo.  &  B.  207;  or  where  there   ^ 
is  only  a  comparatively  slight  deficiency  in  quantity  :  Leslie  v. 
Tompson,  9  Hare,  268  ;  and  see  Leyland  v.  Illingworth,  2  De 
G-.  F.  &  J.  248.     And  even  where  the  vendor  fails  to  show 
title  to  a  large  portion  of  the  property,  he  can  enforce  specific 
perfonnanee  with  compensation  if  his  conditions  of  sale  have 
sufficiently  precluded  the  purchaser  from  taking    objections  : 
English  v.  Murray,  32  W.  E.  84. 

It  is  doubtful  whether  in  any  case  the  vendor  can  insist  on  Compensation 
the  purchaser  increasing  his   purchase-money  if  the  property  vendor, 
turns  out  to  be  larger  or  more  valuable  than  supposed,  unless    ^ 
where  one  portion  of  the  land  sold  is  understated,  and  another 
portion  overstated,  so  that  the  two  can  be  to  some  extent  set 
off :   Leslie  v.  Tompson,  9  Hare,  268.     At  the  utmost  he  would 
probably  only  be   permitted  to  rescind  the  contract :  Price  v. 
North,  2  Y.  &  C.  Ex.  620,  and  see  34  Beav.  at  p.  613 ;  and  it 
seems  that  this  would  certainly  be  the  case  if  the  vendors  were 
trustees :  Mortlock  v.  Buller,  10  Yes.  291 ;   Wliite  v.  Cuddon,  8 
CI.  &  F.  766. 


Sect.  21. — Completion  of  Purchase. 

The  conditions  should  fix  the  day  for  completion.  It  is  usual 
also  to  provide  that  on  that  day  the  purchase-money  shall  be 
paid,  and  the  vendor  shall  execute  the  conveyance,  which  is  to  be 
prepared  by  and  at  the  expense  of  the  purchaser. 

In  the  absence  of  any  stipulation  to  the  contrary,  it  is  the  Convey 
duty  of  the  purchaser  to  prepare  the  conveyance,  and  tender  it 
to  the  vendor  for  execution  :  Poole  v.  Hill,  6  M.  &  "W.  835. 

The  vendor  must  execute  separate  conveyances  of  the  property  Separate 

conveyances. 

/in  parcels,  if  required  by  the  purchaser :  Earl  of  Egmont  v.  Smith, 
6  Ch.  D.  469  ;  and  bqq  p)08t,  p.  281. 

It  is  usual  also  to  provide  that  all  outgoings  up  to  the  day  Outgoings. 
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Ch.  Ill,  s.  21.   named  for  completion  shall  be  cleared  by  tbe  vendor.     In  tbe 
absence  of  any  express  stipulation  lie  will  be  bound  to  do  this 

'  down  to  the  time  when  a  good  title  is  shown :  Carrodtcs  v.  Sharp, 
20  Beav.  66. 

Outgoings  include  part  of  the  current  rent :  Lawes  v.  Gibson y 
L.  R.  1  Eq.  135 ;  also  a  charge  under  the  Public  Health  Act 
for  improvements  to  a  street  executed  before  the  sale :  Midgley 
V.  Coppocky  4  Ex.  D.  309 ;  even  though  the  apportionment  of 
the  charge  is  not  made  among  the  different  properties  until  after 
the  date  fixed  for  completion  of  the  purchase  :  Be  Furtado  and 
Jeffries,  Sol.  Jour.  1883,  p.  466. 

The  two  last-mentioned  cases  apply  only  as  between  vendor 
and  purchaser.  The  local  authorities  have  a  charge  upon  the 
land  for  the  cost  of  such  improvements,  no  matter  in  whose 
hands  the  land  may  be  at  the  time  of  enforcing  the  charge.  See 
Reg.  V.  Sicindon  Local  Board,  4  Q.  B.  D.  305 ;  Corporation  of 
Sunderland  Y.  Alcock,  30  W.  R.  655  ;  Corporation  of  Birmingham 
V.  Baker,  17  Ch.  D.  782. 

The  vendor  of  a  manor  is  entitled  to  the  fines  payable  on  the 
deaths  of  tenants  between  the  date  of  the  contract  and  the  day 
.  for  completion,  although  the  fines  are  not,  in  fact,  paid  until 
after  that  day  :  Cuddon  v.  Tite,  1  Giff.  395. 

It  is  usual  also  to  provide  by  the  conditions  that  interest  on 
the  purchase-money  shall  commence  to  run  from  the  day  named 
for  completion,  and  that  the  purchaser  shall  be  entitled  to  pos- 
session, or  to  the  rents  and  profits  from  that  day. 

Where  the  condition  provides  that  interest  is  to  be  paid  if 
delay  arises  from  the  default  of  the  purchaser,  he  will  not  have 
to  pay  interest  if  the  vendor  is  in  default :  Perry  v.  Smith,  1 
Car.  &  M.  554;  Parkin  v.  Thorold,  16  Beav.  59;  Denning  v. 
Henderson,  1  De  Gl.  &  S.  689.  But  where,  as  is  now  usual,  the 
condition  is  made  to  apply  to  delay  from  any  cause  whatever, 

'  the  purchaser  must  pay  interest,  even  though  the  vendor  is  in 
default :  Esdaile  v.  Stephenson,  1  Sim.  &  S.  122 ;  Coupe  v.  Bake- 
well,  13  Beav.  421 ;  Bannerman  v.  Clarke,  3  Drew.  632 ;  Grove 
V.  Bastard,  1  De  Gr.  M.  &  G.  69 ;  Sherwin  v.  Shakspear,  5  De  G. 
M.  &  G.  517;  Tewart  v.  Lawson,  3  Sm.  &  G.  307;  Vickcrs  v. 
Hand,  26   Beav.   630 ;  Lord  Palmerston  v.    Turner,  33  Beav. 


Interest  and 
possession. 


Where  com 
pletion  is 
delayed. 
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524 ;   JVilUams  v.  Glenton,  L.  E.  1  Ch.  200 :  De  Visme  v.  Be  C^.  Ill,  s.  21. 
Visme  (1  Mac.  &  Gr.  336)  is  on  tliis  point  overruled,  see  Vickers 
V.  Hand,  26  Beav.  630. 

The  purchaser  will  not,  however,  even  under  this  condition.  Wilful  delay 
be  compelled  to  pay  interest  if  the  vendor  is  guilty  of  fraud  or  ^  ^^^  °^* 
misconduct  or  wilful  delay  (see  Vickers  v.  Hand,  26  Beav.  630 ; 
Lord  Palmerston  v.  Turner,  33  Beav.  524  ;  Williams  v.  Glenton, 
34  Beav.  528;  L.  E.  1  Ch.  200),  but  he  may  be  put  to  his 
election  either  to  pay  interest  or  to  rescind  the  contract : 
Williams  v.  Glenton,  supra. 

In  Greemcood  v.  Churchill  (8  Beav.  413)  the  purchaser  was 
ordered  to  pay  interest,  but  without  prejudice  to  any  application 
for  compensation  in  respect  of  the  delay. 

In  the  absence  of  stipulation  interest  will  be  allowed  at  the  Kate  of 
rate  of  four  per  cent.  \Calcraft  v.  Roebuck,  1  Yes.  jun.  221  ; 
and  see  Sug.  Y.  &  P.  p.  643)  ;  or,  under  special  circumstances, 
five  per  cent.,  see  Firth  v.  Midland  Railway  Co.,  L.  E.  20  Eq. 
100.  The  condition  may  provide  for  an  increase  in  the  rate 
of  interest  if  the  money  is  not  paid  after  a  further  date : 
Herbert  v.  Salisburi/  and  Yeovil  Rail  way  Co.,  L.  E.  2  Eq.  221. 

The  purchaser  may  in  certain  cases  appropriate  his  purchase-  Appropria- 
money,  as  by  depositing  it  at  interest  in  a  bank,  and  thereby  chase-money, 
escape  paying  interest  under  the   contract.     As  to  this,  see 
post,  p.  258. 


Sect.  22. — Resale. — Forfeiture  of  Deposit, . 

The  conditions  of  sale  should  provide  that  if  the  purchaser 
fails  to  comply  with  the  conditions  his  deposit  will  be  forfeited, 
the  vendors  may  resell,  and  any  deficiency  in  price  and 
expenses  shall  be  made  good  by  the  purchaser  as  liquidated 
damages. 

In  the  absence  of  such  a  condition  the  vendor  would  be  entitled 
either  to  hold  the  deposit  as  damages  {Fx  jmrte  Barrell,  L.  E.  10 
Ch.  512  ;  Collins  v.  Stimson,  11  Q.  B.  D.  142),  or  to  have  a 
resale  and  to  recover  any  deficiency  in  price  and  expenses  against 
the  purchaser :  Hope  v.  Booth,  1  B.  &  Ad.  498 ;  F.r  parte  Lord 

C.  H 
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Ch.  III.  s.  22. 


Deposit  and 
damages. 


Forfeiture  of 
deposit  not  a 
penalty. 


Purchaser 
entitled  to 
recover 
deposit. 


Seaforth,  19  Yes.  234 ;  Gray  v.  Gray,  1  Beav.  199 ;  Harding  v. 
Harding,  4  My.  &  Or.  514 ;  Nohle  v.  Edicardes,  5  Ch.  D.  378. 

But  to  enable  the  vendor  to  hold  the  deposit  as  forfeited  and 
also  to  recover  damages,  it  should  be  clearly  so  provided  by  the 
conditions  {Palmer  v.  Temple,  9  A.  &  E.  508  ;  Icely  v.  Grew, 
6  N.  &  M.  467;  Nicoll  v.  Chambers,  11  C.  B.  996;  Hinton  v. 
Sparkes,  L.  R.  3  0.  P.  161),  and  even  so  the  deposit  will  be  set 
off  against  the  damages  :  Ux  parte  Hunter,  6  Yes.  94  ;  Palmer 
v.  Temple,  9  A.  &  E.  508 ;  Ockenden  v.  Henly,  E.  B.  &  E. 
485. 

In  the  event  of  the  second  sale-  realizing  more  than  the  first, 
the  purchaser  at  the  first  sale  could  not  call  for  an  account  of 
the  surplus:  Ex  parte  Hunter,  6  Yes.  94,  97. 

Where  it  is  provided  that  the  deposit  shall  be  forfeited  on 
breach  of  the  conditions,  the  forfeiture  will  be  enforced  and  not 
treated  as  a  penalty,  even  though  some  of  the  conditions  are 
trivial  or  provide  for  payment  of  a  fixed  sum  of  money :  Wallis 
V.  Smith,  21  Ch.  D.  243. 

But  if  the  vendor  fails  to  make  out  his  title  in  accordance 
with  the  contract,  the  purchaser  can  recover  his  deposit  {Clarke 
V.  Willott,  L.  R.  7  Ex.  313;  Wa^it  y.  Stallibrass,  L.  R.  8  Ex. 
175),  with  interest  at  four  per  cent. ;  and  he  will  have  a  lien  on 
the  estate  for  the  same  and  for  costs  {Lord  Anson  v.  Hodges,  5 
Sim.  227 ;  Wythes  v.  Lee,  3  Drew.  396 ;  Middleton  v.  Magnay, 
2  H.  &  M.  233;  Turner  v.  Harriott,  L.  R.  3  Eq.  744),  and 
under  special  circumstances  he  will  be  entitled  to  damages ;  see 
post,  p.  496. 
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Sect.  1. — The  Conduct  of  the  Auction. 

In  a  sale  by  auction,  the  price  is  ascertained  by  tbe  competi-  Sales  by  auc- 
tion of  rival  biddings ;  but  since  tbis  manner  of  sale  is,  not-  statiite  of 
withstanding  its  publicity,  within  the  Statute  of  Frauds  {ante,  ^^^.uds. 
p.  2),  a  written   agreement    is   necessary  when  the   subject- 
matter  of  the  contract  is  an  estate  or  interest  in  land.     This 
agreement  almost  always  assumes  the  t  form  of  a  memorandum, 
indorsed  on  the  particulars  and  conditions  of  sale,  incorporating 
them  by  express  reference.     The  purchaser  should  require  the 
vendor,  or  the  auctioneer  on  his  behalf,  to  sign  a  counterpart 
memorandum ;  as  othermse  he  will  be  bound  and  the  vendor 
free.     When  property  is  sold  in  lots,  a  distinct  contract  arises 
in  respect  of  each  lo|: :  Emmerson  v.  Heelis,  2  Taunt.  38  ;  Roots 
V.  Lord  Dormer,  4  B.  &  Ad.  77. 

Where  a  trust  for  sale  or  a  power  of  sale  is  vested  in  trustees  Trustees  for 
they  may,  unless  a  contrary  intention  is  expressed  in  the  instru-  • 
ment  creating  the  trust  or  power,  sell  either  by  public  auction 
or  by  private  contract :  Conveyancing  Act,  1881  (44  &  45  Yict. 
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Chap.iv.s.i.  c.  41),  s.  35.  This  section  of  the  Conveyancing  Act  is  not 
retrospective,  but  it  is,  so  far  as  this  provision  is  concerned, 
merely  declaratory  of  the  previous  law.  See  also  23  &  24  Yict. 
c.  145,  ss.  1,  2.  Where  an  agent  or  trustee  is  authorized  to  sell 
any  property  in  a  particular  manner,  the  authority  is  limited  to 
that  particular  mode  of  selling,  and  he  cannot  exceed  the  scope 
of  his  authority  :  per  Lord  Eomilly,  M.  E.,  Bousfidd  v.  Hodges, 
■    33  Beav.  90 ;  and  see  Daniel  v.  Adams,  Amb.  495. 

A  tenant  for  life,  selling  under  the  powers  of  the  Settled  Land 
Act,  1882  (45  &  46  Yict.  c.  38,  s.  4),  may  sell  in  one  lot  or  in 
several  lots,  and  either  by  auction  or  by  private  contract. 

So,  also,  trustees  in  bankruptcy  (46  &  47  Yict.  c.  52,  s.  56), 
and  liquidators  under  the  Companies  Act,  whether  the  winding- 
up  is  voluntary  (Comp.  Act,  1862,  s.  133),  under  supervision 
(Ibid.  s.  151),  or  compulsory  (Ibid.  s.  95),  but  in  the  last  case 
only  with  the  sanction  of  the  Court,  have  power  to  sell  by 
public  auction  or  private  contract,  and  as  a  whole  or  in  parcels. 

The  practice  varies  in  different  parts  of  the  country  as  to  the 
distribution  between  the  solicitor  and  the  auctioneer  of  work 
pertaining  to  an  auction.  In  London  and  in  the  southern 
counties  the  auctioneer,  who  is  there  paid  by  commission,  under- 
takes the  preparation  of  the  particulars  of  sale,  the  division  into 
lots,  and  very  often  preliminary  valuations ;  the  solicitor's  duty 
being  confined  to  purely  legal  matters.  But,  in  Liverpool, 
Manchester,  and  throughout  the  north  of  England,  the  custom 
prevails  for  the  solicitor  to  execute,  with  the  assistance,  if  neces- 
sary, of  surveyors  and  valuers,  all  the  preparatory  work,  leaving 
to  the  auctioneer  nothing  more  than  the  ministerial  duty  of 
receiving  the  biddings.  For  this  he  is  generally  paid  a  small 
fee  for  each  lot,  irrespective  of  value. 

By  whomsoever  the  duty  may  be  undertaken,  the  preparation 
of  particulars  of  sale,  and  the  fixing  of  the  reserve  price,  are 
matters  requiring  great  judgment  and  experience.  Still  more 
onerous  is  the  duty  of  preparing  special  conditions  adapted  to 
the  peculiarities  of  the  title.  This  should  never  be  neglected  ; 
and  the  abstract  should  be  examined,  as  carefully  on  behalf  of 
the  vendor  before  as  on  behalf  of  the  purchaser  after  the  sale ;  the 
object  of  the  vendor  being  to  anticipate  all  inconvenient  objec- 
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practice  in 
different 
localities. 


Importance 
of  preliminary 
investig-ation 
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tions  to  the  title,  and  by  properly-framed  conditions  to  preclude  Chap.  iv.s.  l. 
the  purchaser  from  raising  them  after  the  sale.     See  Ch.  III.  ~~ 
Particulars  and  Conditions  of  Sale. 


Sect.  2. — The  Auctioneer. 

The  authority  of  the  auctioneer  need  not  be  in  writing,  and  His  authority, 
may  be  revoked  or  qualified  at  any  time  before  the  sale :  Manser 
V.  Back,  6  Hare,  443  ;   Warloic  v.  Harrison,  1  E.  &  E.  295. 

The  revocation  of  the  authority  of  the  auctioneer  is  operative    / 
jyer  se,  and  is  binding  upon  persons  ignorant  of  the  fact :  Ibid. 

The  auctioneer  has  no  authority  to  sell  by  private  contract  in 
case  of  the  sale  by  auction  proving  abortive :  Marsh  v.  Jelf,  3 
F.  &  F.  234. 

If  an  auctioneer  sells  the  property  after  the  limit  of  time 
fixed  in  his  authority,  or  without  any  authority,  he  is  personally 
liable  to  the  purchaser  for  the  repayment  of  the  deposit  with 
interest,  and  the  costs  of  investigating  the  title :  Bratt  v.  JEllis, 
Sug.  V.  &  P.  App.  812.  But  the  purchaser  cannot  recover 
damages  for  the  loss  of  his  bargain :  Jones  v.  Bi/ke,  Sug.  Y.  &  P. 
App.  813.     And  see  post,  Ch.  XXIX.  Common  Law  Remedies. 

An  authority  to  sell  by  public  auction  does  not  authorize  the 
auctioneer  to  sell  by  private  contract,  but  it  seems  that  a  pur- 
chaser who  has  duly  signed  a  contract  for  the  purchase  of  a  lot 
at  the  reserved  price  cannot  take  the  objection  that  the  autho-  ^ 
rity  of  the  auctioneer  had  ceased :  Else  v.  Barnard,  28  Beav. 
228. 

On  the  principle  that  a  trustee  cannot  make  a  profit  out  of  Trustee  act- 
his  trust,  an  executor  or  trustee  who  acts  as  auctioneer  in  the  auctioneer, 
sale  of  the  trust  property  is  not  entitled  to  charge  commission 
{Kirhnan  v.  Booth,  11  Beav.  273)  ;  unless  the  deed,  expressly  or 
by  implication,  authorizes  the  charge :  Douglas  v.  Archbutt,  2 
De  G.  &  J.  148.  And  the  same  rule  applies  where  a  mortgagee, 
selling  imder  his  power,  employs  a  firm  of  auctioneers  of  which 
he  is  a  member :  Matthison  v.  Clarke,  3  Drew.  3.  See,  however, 
Miller  V.  Beal,  27  W.  E.  403. 

On  a  sale  by  auction,  the  auctioneer  is  the  agent  of  both  Position  of 
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Chap.  IV.  8.  2. 
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Auctioneer 
cannot  dele- 
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authority. 


Auctioneer's 
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parties  for  the  purpose  of  signing  a  note  or  memorandum  in 
writing :  Simon  v.  Metivier,  1  W.  Bl.  599  ;  3  Burr.  1921 ;  Hinde 
V.  Whitehouse,  7  East,  558.  He  is  authorized  thereunto  on 
behalf  of  the  vendor  by  his  appointment,  and  on  behalf  of  the 
purchaser  by  the  bidding  {Emmerson  v.  Heelis,  2  Taunt.  38 ; 
White  V.  Proctor,  4  Taunt.  209  ;  Kemeys  v.  Proctor,  3  Y.  &  B. 
57)  ;  but  the  agency  to  sign  the  purchaser's  name  may  be  re- 
butted :  Bartlett  v.  Purnell,  4  Ad.  &  E.  792.  Writing  down 
the  name  of  the  highest  bidder  in  the  auctioneer's  book  is  a 
sufficient  signature  to  satisfy  the  Statute  of  Frauds :  White  v. 
Proctor,  4  Taunt.  209.  But,  in  such  a  case,  the  conditions  of 
sale  must  be  incorporated  in  order  to  constitute  a  valid  contract : 
Hinde  v.  Whitehouse,  7  East,  558  ;  Kenivorthy  v.  Schofield,  2 
B.  &  C.  945 ;  Peirce  v.  Corf,  L.  E.  9  Q.  B.  210 ;  Rishton  v. 
Whatmore,  8  Ch.  D.  467. 

Where  the  purchaser  employs  an  agent  to  bid,  such  agent 
may,  it  seems,  in  like  manner  constitute  the  auctioneer  his  agent 
for  the  purposes  of  signature :   White  v.  Proctor,  4  Taunt.  209. 

Until  the  fall  of  the  hammer,  which  indicates  the  acceptance 
of  the  last  bid,  the  auctioneer  is  exclusively  the  agent  of  the 
vendoi  ( Warloiv  v.  Harrison,  1  E.  &  E.  295) ;  and  so,  the 
moment  the  sale  is  over,  "  the  auctioneer  is  no  longer  the  agent 
of  both  parties,  but  of  the  seller  only : "  Me^vs  v.  Carr,  1  H.  &  N. 
484. 

The  agency  of  the  auctioneer,  so  far  as  the  purchaser  is  con- 
cerned, is  limited  to  the  signing  of  his  name  ;  and,  accordingly, 
it  is  not  inconsistent  with  his  duty  towards  the  purchaser  to  act 
as  auctioneer  of  his  own  property :  Flint  v.  Woodin,  9  Hare, 
618,  622. 

The  auctioneer  cannot  delegate  to  another  any  part  of  his 
"duties,  the  performance  of  which  involves  personal  skill  and 
integrity  {Cochran  v.  Irlam,  2  M.  &  S.  301 ;  see  Henderson  v. 
Barnewall,  1  Y.  &  J.  387)  ;  nor  can  he  authorize  his  clerk  to 
sign  a  note  of  the  contract  on  behalf  of  the  vendor :  Coles  v. 
Trecothick,  9  Yes.  234,  251. 

The  auctioneer's  clerk  has  no  authority  by  general  custom  to 
sign  the  name  of  the  highest  bidder  {Peirce  v.  Corf,  L.  R. 
9  Q.  B.  210) ;  but  under  special  circumstances,  as,  for  example, 
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wlien  lie  is  authorized  by  word  or  gesture,  tie  will  be  held  to  Chap.  IV.  e.  2. 
have  authority  as  an  agent  of  the  bidder  for  that  special  pui'- 
pose :  Bird  v.  Boulter^  4  B.  &  Ad.  443  ;  Bartlett  v.  Purnell, 
4  Ad.  &  E.  792. 

An  auctioneer  cannot,  in  conducting  an  auction,  deviate  from  Liability  of 
the  strict  terms  of  the  conditions  of  sale,  or  he  mil  be  per- 
sonally liable  for  all  the  consequences  of  doing  so :  Jones  v. 
Nanney,  13  Price,  76.     He  may  incur  liability  towards  the 
vendor  or  the  purchaser. 

An  auctioneer  is  liable  to  an  action  for  any  breach  of  duty,  i.  To  the 
but  only  nominal  damages  can  be  recovered  where  no  special 
loss  is  proved.  Thus,  in  a  case  at  Nisi  Prius,  where  the  con- 
ditions of  sale  provided  that  the  highest  bidder  should  imme- 
diately sign  a  contract  and  pay  a  deposit,  it  was  left  to  the  jury 
to  say  whether  there  was  a  breach  of  duty  in  letting  the  pur- 
chaser go  away  without  signing  or  paying  the  deposit :  Hihbert 
V.  BayUij,  2  F.  &  F.  48. 

So,  if  an  auctioneer  is  guilty  of  neghgence  whereby  the  sale  Negligence. 
becomes  nugatory,  he  cannot  recover  compensation  from  the 
vendor  in  respect  of  his  services :  Denew  v.  BavereU,  3  Camp. 
451. 

Since  a  sale  in  excess  of  authority  is  not  binding  on  the  Damages, 
vendor,  it  would  seem  that,  in  such  a  case,  he  could  only  recover 
from  the    auctioneer    damages    for   breach    of    duty  in    not  « 

selling. 

The  auctioneer  may,  it  seiems,  be  sued  by  the  purchaser  if  he  ii.  To  the 
does  not  at  the  time  of  the  sale  disclose  the  name  of  his  prin- 
cipal (Hanson  Y.  Roherdeau,  Pea.  N.  P.  120;  Franklyn  v.  Lamond, 
4  C.  B.  637),  or  if  his  authority  has  been  revoked  ;  but  he  may, 
in  that  case,  be  entitled  to  an  indemnity  from  the  vendor : 
Warloic  V.  Harrison,  29  L.  J.  Q,.  B.  14. 

Where  the  conditions  of  sale  express  that  the  property  is  to 
be  sold  "  without  reserve,''  the  auctioneer  thereby  contracts 
with  the  highest  bidder  that  the  sale  shall  be  conducted  in  that 
manner ;  and  he  is  liable  to  an  action  for  a  breach  of  contract 
if  the  vendor  bids  at  the  sale  :  Ibid. 

Further,  if  the  auctioneer  inserts,  without  the  authority  of 
the  vendor,  a  condition  that  the  sale  shall  be  '*  without  reserve," 
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Chap.iv.  s.  2.  lie  will  be  liable  on  bis  undertaking  to  sell  in  tbat  manner : 
Ibid, 

Wbere  an  auctioneer  advertised  a  bouse  and  sbop  "for 
peremptory  sale  by  auction  by  direction  of  tbe  mortgagee," 
and  reference  for  furtber  information  was  made  to  a  named 
solicitor  or  tbe  auctioneer ;  tbe  property  baving  been  bougbt 
in  at  tbe  auction,  tbe  latter  was  beld  not  to  be  personally  liable 
on  tbe  footing  of  a  personal  contract  or  undertaking  tbat  tbe 
property  sbould  be  peremptorily  sold.  Mainprice  v.  Westley  (11 
Jur.  N.  S.  975),  wbere  Blackburn,  J.,  said :  "  Tbe  cbaracter  of 
an  auctioneer  as  agent  is  unlike  tbat  of  many  otber  agents,  as 
to  wbom,  so  long  as  tbe  fact  of  tbere  being  a  principal  is  un- 
disclosed, it  remains  uncertain  wbetber  tbe  contracting  party  is 
acting  as  principal  or  agent ;  wbile  in  tbe  employment  and 
duty  of  an  auctioneer,  tbe  cbaracter  of  an  agent  is  necessarily 
implied,  and  tbe  party  bidding  at  tbe  auction  knowingly  deals 
witb  bim  as  sucb,  and  witb  tbe  knowledge  tbat  bis  autbority 
may  at  any  moment  be  put  an  end  to  by  tbe  principal."  See, 
bowever,  Hanson  v.  Roherdeau^  Pea.  N.  P.  120  ;  FranUyn  v. 
Lamond,  4  C.  B.  637.  As  to  tbe  auctioneer's  liability  in  respect 
of  tbe  deposit,  seeposf,  p.  110. 

Altbougb  an  agent  may  contract  expressly  as  an  agent,  and 
cannot  therefore  be  sued  as  a  principal,  tbe  purchaser  may 
bring  an  action  against  bim,  wbere  be  sells  witbout  autbority, 
for  representing  bimself  to  bave  sucb  an  autbority :  Collen  v. 
Wright,  8  E.  &  B.  647. 

In  tbe  absence  of  an  express  contract  auctioneers  are  entitled 
to  reasonable  remuneration  for  tbe  services  rendered.  Tbey 
may,  it  seems,  cbarge  for  tbe  expenses  of  abortive  sales,  and  for 
sales  by  private  contract  effected  througb  tbeir  instrumentality, 
but  tbey  cannot  be  beld  entitled  both  to  tbeir  expenses  and  a 
fixed  fee,  and  also  to  commission :  Clark  v.  Smythies,  2  F.  &  P.  83. 

Tbe  auctioneer's  remuneration  sbould  of  course  be  agreed  upon 
before  tbe  sale  ;  but  if  no  special  contract  be  entered  into  be  can 
in  general  only  recover  on  a  quantum  meruit.  Evidence  of  a 
custom  regulating  tbe  amount  of  remuneration  may  be  received  : 
Malthy  V.  Christie,  1  Esp.  340. 
When  entitled      The  auctioneer  is  entitled  to  bis  commission  if  tbe  relation  of 

tocomniission. 
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buyer  and  seller  has  been  really  caused  and  brought  about  by  Chap.  IV.  8. 2. 
wnat  he  has  done ;  if,  iu  other  words,  he  was  the  causa  caumns  by     - 
which  the  property  was  sold :  Green  v.  Bartlett,  32  L.  J.  C.  P. 
261;  14C.  B.  N.S.  681. 

An  auctioneer  who  fills  a  fiduciary  position  cannot,  as  already  Fiduciary 
stated,  charge  commission :  ante,  v.  101. 

Where  an  agent  employed  to  sell  land  sold  it  to  a  company 
in  which  he  was  interested  as  a  shareholder  and  director,  it  was   v 
held  that  he  was  not  entitled  to  commission  :  Salomons  v.  Fender^ 
3  H.  &  C.  639. 

Negligence  or  misconduct  will  also  disentitle  him  to  any  re-  Negligence, 
muneration  :  Denew  v.  DavereU,  3  Camp.  451 ;  Sug.  Y.  &  P.  45. 

In  sales  by  the  Court  a  fixed  sum  is  sometimes  paid  to  the  Sales  by  the 
auctioneer  for  the  entire  sale  or  for  each  lot,  and  sometimes 
a  commission  is  allowed  on  each  lot  sold,  and  a  fixed  sum  for 
each  lot  not  sold  :  Dan.  Ch.  Pr.  1079,  6th  ed. 

The  auctioneer's  commission  is  a  disbursement,  which  for  When  allowed 
purposes  of  taxation  will  be  allowed  to  a  solicitor  who  has 
properly  paid  it :  Re  Page,  32  Beav.  487.  And  by  the  General 
Order  made  in  pursuance  of  the  Solicitors'  Eemuneration  Act, 
1881  (44  &  45  Yict.  c.  44),  auctioneers'  or  valuers'  charges  are 
excluded  from  the  remuneration  prescribed  by  Schedule  I. 
(Eule  4).  If,  however,  the  solicitor  himself  conducts  a  sale  of 
property  by  public  auction  that  schedule  provides  a  scale  of 
charge  to  which  he  will  be  entitled ;  but  only  where  no  com- 
mission is  paid  by  the  client  to  an  auctioneer  (Eule  11). 

In  a  sale  under  the  Settled  Land  Act,  where  the  property  was 
unsuccessfully  offered  for  sale  by  auction,  and  on  the  same  day 
was  sold  by  private  contract,  it  was  declared  that  the  trustees 
might  pay  out  of  the  purchase-moneys  one  commission  for 
conducting  the  sale,  including  the  conditions  of  sale,  and  also 
a  commission  of  one-quarter  per  cent,  to  the  auctioneers  for 
their  charges  of  the  sale :  Re  Beck,  24  Ch.  D.  608. 

As  to  the  auctioneer's  licence,  and  the  excise  duty  payable  in  Licence. 
respect  thereof,  see  8  &  9  Yict.  c.  15 ;  27  &  28  Yict.  c.  ^Q,  s.  14. 


106  SALES  BY  AUCTION. 

Chap.  IV.  s.  3. 

Sect.  3. — The  Auction. 

Sale  of  Land  Important  alterations  in  the  law  relating  to  auctions  were 
Act,  1867.  introduced  by  the  Sale  of  Land  by  Auction  Act,  1867  (30  & 
31  Yict.  c.  48).  Prior  to  that  Act  the  Courts  of  Law  and 
Equity  differed  as  to  the  validity  of  a  sale  where  a  puffer  was 
employed  without  an  express  reservation  on  the  part  of  the 
vendor  of  his  right  to  bid.  One  puffer  was  considered  legiti- 
mate in  equity,  but  at  law,  a  single  bid  on  behalf  of  the  owner 
rendered  the  sale  illegal :  Bextvell  v.  Christie^  Cowp.  395 ; 
Howard  v.  Castle,  6  T.  E.  642  ;  Rex  v.  Marsh,  3  Y.  &  J.  331 ; 
Thornett  v.  Haines,  15  M.  &  W.  367;  Warloio  v.  Harrison, 
1  E.  &  E.  295.  See  as  to  the  former  doctrine  of  Courts  of 
Equity,  Mortimer  v.  Bell  (L.  E.  1  Ch.  10),  where  the  previous 
cases  are  examined. 

The  4th  section  of  the  Sale  of  Land  by  Auction  Act  put 
an  end  to  this  conflict,  by  enacting  that,  whenever  a  sale  by 
auction  of  land  would  be  invalid  at  law,  by  reason  of  the  em- 
ployment of  a  puffer,  the  same  shall  be  deemed  invalid  in 
equity  as  well  as  at  law. 

The  next  section  enacts  that  the  particulars  or  conditions  of 
sale  shall  state  whether  the  land  will  be  sold  without  reserve,  or 
subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved ; 
and  that  if  it  is  stated  that  such  land  will  be  sold  without 
reserve,  or  to  that  effect,  then  it  shall  not  be  lawful  for  the 
seller  to  employ  any  person  to  bid  at  such  sale,  or  for  the 
auctioneer  to  take  knowingly  any  bidding  from  any  such 
person.  Sect.  6,  which  merely  expresses  what  would  be  held  in 
the  absence  of  any  enactment,  enacts  that  the  seller  may  by  the 
particulars  or  conditions  of  sale  reserve  to  himself,  or  any  one 
person  on  his  behalf,  a  right  to  bid  at  the  auction  in  such 
manner  as  he  may  think  proper.  In  order  to  exclude  the 
operation  of  this  statute,  it  has  become  the  general  practice  to 
insert  a  condition  of  sale  stating  that  the  property  is  put  up  for 
sale  subject  to  a  reserved  price,  and  that  the  vendor  reserves  the 
right  of  bidding  by  himself  or  his  agent. 

The  Act,  it  will  be  observed,  makes  a  distinction  between  a 
reserved  price  and  a  right  to  bid ;  and,  therefore,  when  condi- 
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tions   of  sale  merely   stated  that  the  sale  was  subject  to  a  Chap.  IV.  s.  3. 
"  reserved  bidding,"  the  employment  of  a  person  to  bid  up  the 
property  to  the  reserved  price  was  held  to   avoid  the  sale : 
GiUiat  v.  GilUat,  L.  E.  9  Eq.  60. 

When  a  property  is  offered  for  sale  "  without  reserve,"  it  Sale  without 
amounts  to  a  contract  with  the  public  that  the  highest  bidder,  '^®^'^^^- 
whatever  may  be  the  amount  of  his  bidding,  shall  be  the  pur- 
chaser, and  that  there  shall  be  no  bidding  on  the  part  of  the 
vendor:  Rohinson  v.  Wall,  2  Ph.  372.     See  also  Meadoivs  v. 
Tanner,  5  Mad.  34. 

The  verbal  declaration  of  the  auctioneer  that  the  sale  is  with- 
out reserve,  though  admissible  in  evidence  ( Woodward  v.  Miller, 
2  Coll.  279  ;  Dimmoch  v.  Hallett,  L.  E.  2  Ch.  21),  does  not  of 
course  satisfy  the  words  of  this  Act.  It  is  conceived  that  if  the 
particulars  and  conditions  of  sale  do  not  contain  a  statement,  one 
way  or  the  other,  as  to  the  reserve,  the  purchaser  could  not  be 
compelled  to  complete.  Where  it  is  stated  that  the  sale  is  with- 
out reserve,  but  that  the  vendor  reserves  the  right  to  bid,  the 
purchaser  has  fair  warning,  and  cannot  complain  if  the  price  is 
run  up  solely  by  competition  between  himself  and  the  vendor  : 
Bimmock  v.  Hallett,  L.  E.  2  Ch.  21. 

There  are  two  ways  in  which  a  vendor  may  guard  against  his  Sale  with 
property  being  sold  at  a  sacrifice,  viz.,  by  fixing  a  reserved  ^®''®^^®- 
price,  or  by  appointing  a  puffer ;  and  it  seems  that  he  may  do 
both.  But  only  one  person  can  act  as  puffer,  and  the  statute 
impliedly  negatives  the  right  of  the  vendor,  even  by  express 
reservation  in  the  conditions  of  sale,  to  employ  more  than  one 
person  in  that  capacity.  It  is  conceived,  however,  that  different 
persons  might  bid  on  his  behalf  for  the  several  lots  so  long  as 
one  only  took  part  in  each  competition. 

The  result  is  that  the  sale  by  auction  will  be  illegal,  and  Sale  void 
cannot  be  enforced  against  the  purchaser  (1)  If  the  particulars  chaser. " 
and  conditions  do  not  state  whether  the  sale  is  without  reserve 
or  not ;  (2)  If,  the  sale  being  without  reserve,  a  puffer  is  em- 
ployed; (3)  If  under  any  circumstances  two  or  more  puffers 
are  employed  {Smith  v.  Clarke,  12  Ves.  477,  483  ;  Wheeler  v. 
Collier,  M.  &  M.  123) ;  or  (4)  If  a  limited  right  of  bidding  is 
reserved  and  is  exceeded :  Bex  y.  Marsh,  3  Y.  &  J.  331 ;  Parfitt 
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Chap.  IV.  s.  3. 


Sale  void 
as  against 
vendor. 


Bidding  may- 
be retracted. 


Verbal  deda- 
rations  by 
auctioneer. 


Exceptions. 


V.  Jepson,  46  L.  J.  0.  P.  529.     See  Ileatlef/  v.  Neicton,  19  Ch. 
D.  326. 

A  sale  may  also  be  void  as  against  the  vendor  from  some 
irregularity  in  the  conduct  of  the  auction.  The  sale  cannot  be 
supported  where  the  highest  bidder  has  deterred  others  from 
bidding:  Fuller  v.  Abrahams^  3  Bro.  &  B.  116.  But  an  agree- 
ment between  two  persons  that  one  of  them  shall  not  bid  against 
the  other  (Galton  v.  JEmuss,  1  Coll.  243),  or  that  one  of  them 
shall  attend  the  auction,  and  that  they  shall  afterwards  divide 
the  land,  is  not  illegal,  or  void  on  the  ground  of  public  policy : 
He  Carew,  26  Beav.  187.  The  highest  bidder  cannot  enforce 
the  contract  where  he  was  reasonably  supposed  by  the  vendor  to 
have  bid  on  his  behalf  (Mason  v.  Armitage,  13  Yes.  25) ;  or 
where,  being  the  solicitor  for  the  vendors,  he  bid  for  the  pro- 
perty, not  on  behalf  of  the  vendors,  but  for  an  intending  pur- 
chaser :  Twining  v.  Morrice,  2  Bro.  C.  C.  326.  In  these  cases 
specific  performance  was  refused. 

A  person  may  retract  his  bidding  before  the  hammer  falls 
[Payne  v.  Cave,  3  T.  E.  148) ;  and  it  seems  that  the  common 
condition  precluding  him  from  doing  so  is  hrutiim  fiilmen,  and  is 
incapable  of  being  enforced  by  action  :  Sug.  Y.  Sc  P.  14. 

The  verbal  declarations  of  the  auctioneer  are  not  in  general 
admissible  in  evidence  for  the  purpose  of  contradicting,  varying, 
or  explaining  the  particulars  or  conditions  of  sale,  either  for  the 
seller  (Gunnis  v.  Erhart,  1  H.  Bl.  289 ;  Jones  v.  Edney,  3  Camp. 
285  ;  Greaves  v.  Ashlin,  ibid.  426 ;  Ogikie  v.  Foljambe,  3  Mer. 
53;  Key  wood  v.  Mallalieu,  25  Ch.  D.  357),  or  against  him 
{Powell  V.  Edmunds,  12  East,  6),  or  for  the  purchaser  against  a 
sub-purchaser:  Shelton  v.  Livitis,  2  Cr.  &  J.  411. 

The  rule  is,  however,  subject  to  an  exception  in  favour  of  a 
defendant  resisting  specific  performance.  See  Higginson  v. 
Clowes,  15  Yes.  516,  and  notes  to  Woollam  v.  Hearn,  2  L.  C.  in 
Eq.  468.  It  seems  also  that  if  by  a  collateral  representation  a 
party  be  induced  to  enter  into  a  written  agreement  different 
from  such  representation,  he  may  be  entitled  to  bring  an  action 
for  the  fraud  practised  to  lay  asleep  his  prudence :  per  Lord 
Ellenborough,  C.  J.,  Poicell  v.  Edmunds,  12  East,  6,  11.  See 
also  Brett  v.  Clowser  (5  C.  P.  D.  376),  where  the  inaccurate  but 
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bona  fide  statements  of  the  auctioneer  were  admitted  to  vary  an  Chap.  iv.  b.  3. 
unambiguous  written  contract. 


Sect.  4. — The  Deposit, 

It  is  generally  provided  by  the  conditions  of  sale  that  the  Condition  of 
purchaser  shall  immediately  after  the  sale  pay,  either  to  the  deposit. 
auctioneer  or  to  the  vendor's  solicitor,  a  certain  percentage  of 
his  purchase-money  by  way  of  deposit. 

There  are  obviously  tliree  persons  whose  interests  have  to  be 
considered  with  reference  to  this  subject,  viz.,  the  vendor,  the 
purchaser,  and  the  depositee.  It  will  be  convenient,  in  the  first 
place,  to  consider  the  duties  and  rights  of  the  auctioneer  or  soli- 
citor who  receives  the  deposit,  and  then  to  discuss  some  of  the 
cases  which  have  arisen  between  vendor  and  purchaser. 

The  conditions  should  state  whether  the  deposit  is  to  be  paid 
to  the  auctioneer,  or  to  the  vendor's  solicitor ;  but  if  they  arc 
silent  on  the  subject  the  former  seems  to  have  an  implied  autho- 
rity to  receive  it :  Sykes  v.  Giles,  5  M.  &  W.  645. 

The  auctioneer  holds  the  deposit  as  a  stakeholder,  unless  it  is  Auctioneer  a 
expressly  provided  that  it  shall  be  received  by  liim  as  the  agent 
of  the  vendor ;  and  his  duty  is  to  retain  it  until  either  a  good 
title  is  made  out,  or  the  contract  is  rescinded,  and  then  to  pay  it 
over  according  to  the  event :  Harington  v.  Hoggart,  1  B.  &  Ad. 
677.  See  also  Burrough  v.  Skinner,  5  Burr.  2639 ;  Gray  v. 
Guttetndge,  1  M.  &  Ey.  614 ;  Smith  v.  Jackson,  1  Mad.  618. 

On  a  sale  by  the  Court,  however,  the  auctioneer  is  justified  in 
paying  it  to  the  solicitors  having  the  carriage  of  the  sale  for  the 
purpose  of  payment  into  Court ;  and  if  it  is  misappropriated  by 
a  member  of  the  firm  the  auctioneer,  as  between  himself  and  the 
partners  of  the  defaulter,  can  require  them  to  make  good  the 
loss :  Biggs  v.  Bree,  30  W.  R.  278. 

One  of  the  consequences  of  his  being  a  stakeholder  is  that,  Not  liable  for 
even  if  he  in  fact  invests  the  money,  he  is  not  liable  to  pay 
interest  to  the  vendor  on  completion,  and  this   although  the 
investment  was  made  by  the  direction  of  the  vendor,  but  without 
the  privity  of  the  purchaser :  Harington  v.  Hoggart,  1  B.  &  Ad. 
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When  liable 
to  action  by 
purchaser. 


Agent  or 
stakeholder, 


Chap.  IV.  8. 4.  577.  Nor  is  he  liable,  upon  the  failure  of  the  contract,  to  pay 
interest  to  the  purchaser,  until  his  character  of  stakeholder  has 
been  determined  by  a  demand  for  the  repayment  of  the  deposit : 
Lee  V.  Munn,  8  Taunt.  45 ;  Gaby  v.  Driver,  2  Y.  &  J.  549. 

But,  of  course,  the  conditions  of  sale,  or  both  the  vendor  and 
purchaser  together,  may  prescribe  a  particular  form  of  invest- 
ment. 

If  the  sale  goes  off  through  the  default  of  the  vendor,  or  the 
imperfection  of  the  title,  the  purchaser  may,  in  general,  maintain 
an  action  against  the  auctioneer  for  the  return  of  the  deposit 
[Biirrough  v.  Skinner,  5  Burr.  2639 ;  Berry  v.  Young,  2  Esp. 
640),  even  where  it  has  been  paid  over  to  the  vendor  before 
the  defect  in  the  title  has  been  ascertained  {Gray  v.  Gutteridge, 
1  M.  &  Ry.  614) ;  and  the  purchaser  need  not  give  notice  to  the 
auctioneer  to  retain  it :  Ihicl.  Nor  is  notice  that  the  contract 
has  been  rescinded,  a  condition  precedent  to  the  bringing  of  an 
action  against  the  auctioneer :  Duncan  v.  Cafe,  2  M.  &  "W.  244. 

It  is  important  to  distinguish  the  cases  in  which  an  auctioneer 
holds  the  deposit  as  a  stakeholder,  from  those  where  he  is  merely 
the  agent  of  the  vendor.  For  where  a  deposit  is  lodged  with  an 
agent  this  is,  in  law,  eo  instanti,  a  payment  to  the  principal: 
Duke  of  Norfolk  v.  Worthy,  1  Camp.  337. 

Whether  the  auctioneer  is,  as  regards  the  deposit,  an  agent  or 
a  stakeholder,  depends  on  the  cond.itions  of  sale,  and  the  terms 
of  the  contract.  If  it  is  provided  that  the  deposit  shall  be  paid 
to  him  as  agent  for  the  vendor,  there  would  seem  to  be  no  doubt 
as  to  the  character  in  which  he  receives  it ;  and  signing  the 
receipt  as  agent  may,  as  between  him  and  the  vendor,  be  suffi- 
cient to  fix  him  with  that  character. 

It  is  clear  that  when  the  solicitor  of  the  vendor  receives  the 

deposit,  the  law  does  not  imply,  as  in  the  case  of  an  auctioneer, 

that  he  is  a  stakeholder ;  and,  if  he  professes  to  receive  it  as 

agent  for  the  vendor,  he  is  bound  on  demand  to  pay  it  over  to 

his  principal :  Edgell  v.  Day,  L.  R.  1  C.  P.  80,  apjDroving  Bam- 

ford  V.  Shuttleworth,  11  Ad.  &  E.  926.     And,  of  course,  the 

same  rule  applies  to  an  auctioneer  if  he  is  the  vendor's  agent. 

Where  auc-  Where  the  auctioneer  was  also  the  solicitor  of  the  vendor,  and, 

solicitor  of       after  difficulties  had  been  raised  as  to  the  title,  paid  over  the 
the  vendor. 


Solicitor  is  not 
a  staKeliolder. 
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deposit  to  his  principal,  he  was  held  bound  to  repay  the  money  Chap.  iv.  s.  4. 
to  the  purchaser :  Edwards  v.  Sodding^  5  Taunt.  815. 

The  true  ground  of  decision  in  this  case  appears  to  have  been, 
that  notice  of  the  defect  in  the  title  was  equivalent  to  a  mandate 
from  the  purcliaser  not  to  part  with  the  deposit,  in  which  case  it 
is  clear  that  the  agent  would  hand  over  the  money  to  his  prin- 
cipal at  his  own  risk.     See  Story  on  Agency,  Ch.  10,  §  300. 

A  solicitor  who  acts  for  both  parties  may  be  a  stakeholder,  Solicitor 
and  so  bound  to  retain  the  deposit  until  the  purchase  is  settled :  both  partes. 
Wiggins  v.  Lord^  4  Beav.  30,  as  explained  in  EdgcU  v.  Bay, 
L.  E.  1  C.  P.  80. 

The  relative  rights  of  the  parties,  therefore,  in  respect  of  the 
deposit,  depend  on  the  character  in  which  the  person  receives  it ; 
if  as  agent  for  the  vendor,  the  purchaser  can  only  recover  it 
from  the  vendor ;  if  as  stakeholder,  the  person  ultimately  entitled 
will  have  a  right  of  action  for  its  recovery  against  the  recipient. 

It  is  the  universal  practice  of  auctioneers  to  receive  payment  Payment  by 
of  the  deposit  by  a  cheque ;  and  if  it  afterwards  turn  out  that  ^  ^^^' 
the  purchaser  is  insolvent  and  his  cheque  worthless,  the  vendor, 
if  he  is  a  mortgagee,  may  add  to  his  security  the  expenses  of 
the  abortive  sale :  Farrer  v.  Lacy,  ILartland  ^  Co.,  25  Ch.  D. 
636.     See  also  Bridges  v.  Garrett,  L.  E.  5  C.  P.  451.     And 
there  is  no  ground  in  such  a  case  for  charging  the  auctioneer  / 
"with  negligence  for  accepting  a  cheque  from  a  stranger  without 
references  as  to  his  position  :  Ibid. 

But  the  auctioneer  should  not  take  a  bill  of  exchange  :  Syhes  Bill  of 
V.  Giles,  5  M.  &  W.  645;   Williams  v.  Evans,  L.  E.  1  Q.  B.  "^'^^°°'* 
352. 

If  the  vendor  is  indebted  to  the  auctioneer,  and  the  intention 
of  the  parties  is  that  the  debt  shall  be  paid  out  of  the  moneys 
received  by  the  auctioneer,  he  is  impliedly  authorized,  to  the 
extent  at  least  of  his  debt,  to  receive  payment  in  any  way  he 
may  think  fit :  Barker  v.  Greenwood,  2  Y.  &  0.  Ex.  414. 

Where  the  auctioneer  is  indebted  to  the  purchaser  he  caniiot,  Cannot  set  off 

'  nn     ^  ^      ^  <i6bt  duO  to 

instead  of  receivmg  payment  m  cash,  write  oii  the  whole  or  any  purchaser, 
part  of  his  own  debt.     Such  a  settlement  of  accounts  behind  the 
back  of  the  vendor  does  not  bind  him :   Young  v.  White,  7  Beav. 
506. 

Tn     1  T  -I    •  1  •  i*       Procedure 

If  the  purchaser  brings  an  action  against  the  auctioneer  for  when  auc- 
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Chap.  IV.  s.  4.  the  recovery  of  the  deposit,  the  latter  ought  not  to  defend  the 
tioneer  sued    ^  action  without  the  authority  of  the  vendor,  as  otherwise  he  may 

by  purchaser. 

have  to  bear  his  own  costs :  Spurrier  v.  Elderton,  5  Esp.  1 ; 
Gillett  V.  Rippon,  M.  &  M.  406. 

The  proper  course  for  him  to  pursue  in  such  a  case  seems  to 
be,  in  the  first  place,  to  apply  to  the  vendor  for  instructions, 
and  if  he  resists  the  claim,  and  does  not  indemnify  the  defen- 
dant, the  latter  may  bring  in  the  vendor  as  a  third  party  under 
Ord.  XYI.  r.  48,  or  take  out  an  interpleader  summons  under 
Ord.  LYII. 

A  stakeholder  is  not  bound  to  undertake  the  slightest  risk  or 
expense  in  defending  an  action,  and  he  is  justified  in  calling 
upon  the  person  really  interested  to  indemnify  him  against  all 
such  risk  and  expense,  and  in  default  he  is  entitled  to  inter- 
plead :  Nelson  v.  Barter,  2  H.  &  M.  334  ;  see  also  Hogg  art  v. 
Cutis,  Cr.  &  Ph.  197,  205. 

If  the  third  party  settles  the  action  behind  the  back  of  the 
defendant  he  will,  on  application  in  chambers,  be  ordered  to  pay 
the  costs  of  defending  the  action  :  Jahlochkoff  Electric  Light  Co, 
V.  McMurdo,  W.  N.  1884,  94. 

Interpleader.        The  auctioneer  may,  in  respect  of  the  deposit,  obtain  relief 
by  way  of  interpleader,  under  the  Eules  of  the  Supreme  Court, 

Ord.  LVII.      1883,  Ord.  LVII.  (which  now  exclusively  regulates  the  practice), 
where  he  is,  or  expects  to  be,  sued  by  the  vendor,  and  the  pur- 

Eule2.  chaser  making  adverse  claims  thereto   (r.  1).     The  applicant 

must  satisfy  the  Court  or  a  judge,  by  affidavit  or  otherwise,  (a) 
that  he  claims  no  interest  in  the  subject-matter  in  dispute,  other 
than  for  charges  or  costs ;  (b)  that  he  does  not  collude  with 
either  of  the  claimants;  and  (c)  that  he  is  willing  to  pay  or 
transfer  the  subject-matter  into  Court,  or  to  dispose  of  it  as  the 
Court  or  a  judge  may  direct  (r.  2). 

As  there  is  an  exception  of  "  charges  and  costs,''  the 
auctioneer  is  not  precluded  by  this  rule,  as  he  was  under  the 
former  law  (see  Mitchell  v.  Hayne,  2  Sim.  &  St.  63),  from  claim- 
ing his  commission  out  of  the  deposit.  But  it  is  not  probable 
that  the  Court  or  a  judge  will,  on  ordering  the  money  into 
Court,  permit  the  auctioneer  to  deduct  his  commission,  as  that 
would  prejudice  the  rights  of  the  purchaser  if  he  eventually 
succeeded. 
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The  applicant  may  take  out  a  summons,  and  wliere  he  is  Chap.  iv.  s.  4. 
a  defendant  at  any  time  after  service  of  the  writ,  calling  on  Rule  5. 
the  claimants  (/'.  e.,  the  vendor  and  the  purchaser)  to  appear  and 
state  the  nature  and  particulars  of  their  claims,  and  either  to 
maintain  or  relinquish  them  (r.  5) .     Proceedings  in  the  action 
(if  any)  may  be  stayed. 

If  the  claimants  appear,  three  courses  are  open  :  (1)  To  make  Rule  7. 
one  of  the  claimants  a  defendant  in  the  action  commenced  by  the 
other,  in  lieu  of,  or  in  addition  to,  the  applicant.  (2)  To  direct 
an  issue  to  be  tried  between  the  claimants  (r.  7) ;  or,  (3)  To  dis-  Rule  8. 
pose  of  the  matter  in  a  summary  manner  (r.  8) .  The  Court  has  also  Rule  15. 
power  for  the  purposes  of  any  interpleader  proceedings  to  make 
all  such  orders  as  to  costs  and  all  other  matters  as  may  be  just  and 
reasonable  (r.  15).  But  when  the  purchaser  brought  an  action  Costs. 
for  the  deposit  against  the  auctioneer,  and,  upon  an  interpleader 
summons  being  taken  out,  the  vendor  relinquished  his  claim,  it 
was  held,  that  the  Master  had  no  power  under  this  rule  to  order 
that  the  auctioneer  should  be  at  liberty  to  deduct  from  the 
deposit  his  taxed  costs  of  the  original  action  :  Sansen  v.  MaddoXy 
12  Q.  B.  D.  100.  In  fact,  when  the  purchaser  succeeds  in  re- 
covering the  deposit  there  is  no  jurisdiction  to  apply  any  part 
of  it  in  payment  of  the  auctioneer's  costs :  see  Deller  v.  Prickett, 
15  Q.  B.  1081.  But,  pending  a  dispute  as  to  title,  an  auctioneer 
has  been  allowed  to  pay  the  deposit  into  Court  77iinus  his  charges 
and  expenses  :  Annesley  v.  Muggridge,  1  Mad.  593.  The  Yice- 
Chancellor,  indeed,  admitted  in  this  case  that  the  order  might 
operate  hardly  upon  the  purchaser  if  the  contract  were  not 
established,  but  acted  on  the  principle  that  "the  deposit  is  the 
vendor's  money,  and  the  risk  belonging  to  it  is  his :  "  see  also 
Yates  V.  Farehrother,  4  Mad.  239. 

In  actions  for  specific  performance,  the  proper  practice  is  not  When  a  de- 
to  make  the  auctioneer  a  defendant  when  he  holds  a  small  specific 
deposit,  at  all  events  until  he  refuses  to  pay  it  into  Court.     But  action!^*^^ 
where  it  amounted  to  6,850/.,  he  was  held  to  be  rightly  made 
a  defendant :  Egmont  v.  Smith,  6  Ch.  D.  469. 

The  auctioneer  may  be  made  a  defendant  to  an  action  for  the  When  a  party 

•^  ^  to  action  for 

rescission  of  the  contract,  where  he  is  a  party  to  the  fraud  on  rescission. 
which  the  action  is  founded  ;  and  he  will  not  be  dismissed  from 
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Chap.  IV.  s.  4.  the  action  unless  he  submits  to  give  the  plaintiff  all  the  relief 
which  in  any  event  he  might  be  called  upon  to  give.  Where 
the  sale  is  proved  to  have  been  fraudulent  to  the  knowledge  of 
V  the  auctioneer  he  must  repay  the  deposit  with  interest,  and 
submit  to  an  order  for  the  costs  of  action  against  him  jointly 
with  the  other  defendants,  and  not  merely  such  costs  as  had 
been  incurred  previously  to  the  application  :  Heatley  v.  Neicton, 
19  Ch.  D.  326. 

Eig:lits  of  As  between  the  vendor  and  the  purchaser  the  deposit,  in  the 

vendor  and  .,..  ii«io 

purchaser.        absence  of  express  stipulation,  is  regarded  m  the  first  place  as 

H  ^wS^L^i^'dX!^  ^^^^^'^'U  guarantee  for  the  performance  of  the  contract ;  and,  where  the 

J/)u^  V,  .%f^Ji  3<  USi).  3^  contract  is  completed,  as  a  part  payment  of  the  purchase-money : 

Soice  V.  Smith,  27  Ch.  D.  89  ;  and  see  Ex  parte  Barrett,  L.  R. 

10  Ch.  512 ;   CoUim  v.  Stimson,  11  Q.  B.  D.  142. 

It  results  from  the  deposit  being  a  part  payment  of  the 
purchase-money  that  the  depositor  is  not  entitled,  where  the 
deposit  has  been  invested,  to  the  dividends  thereon  {IfOyley  v. 
Poivis,  1  Cox,  206) ;  and  the  vendor  must  abide  by  the  rise  or 
fall  of  the  funds  :  Poole  v.  Rudd,  3  Bro.  C.  C.  49  ;  Ambrose  v. 
Ambrose,  1  Cox,  194. 

So,  also,  where  the  purchaser  was  charged  with  an  occupation 
rent,  interest  at  4  per  cent,  on  the  amount  of  the  deposit  was 
ordered  to  be  deducted  from  the  rent :  Smith  v.  Jackson,  1 
Mad.  618. 

The  general  rule  is  that  a  purchaser  cannot  throw  upon  the 
vendor  the  risk  of  an  investment ;  but  if  he  makes  a  payment 
to,  or  on  account  of  the  vendor,  in  respect  of  the  purchase,  the 
money  paid  becomes  the  property  of  the  vendor,  to  the  extent 
at  least  that  the  purchaser  can  claim  no  benefit  of  any  invest- 
ment which  the  vendor  may  make :  Per  Sir  G.  Turner,  Bur- ' 
roughes  v.  Broicne,  9  Hare,  609. 

Where  the  deposit  is  lost   through   the  insolvency  of  the 

^  auctioneer  the  loss  falls  on  the  vendor   {Fenton  v.  Browne,  14 

Yes.  144 ;  Annesley  v  Mnggridge,  1  Mad.  593 ;  Rows  v.  May, 

18  Beav.  613) ;  but  fiduciary  vendors,  in  the  absence  of  laches 

^'  on  their  part,  are  not  personally  liable :  Edmonds,  v.  Peake,  7 

Beav.  239. 

When  the  In  the  absence  of  express  stipulation,  money  paid  as  a  deposit 
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cannot  be  recovered  by  the  payee  if  the  contract  has  gone  ofp  Chap.  IV.  a.  4. 
through  his  default :  Beprce^.  Bedborough,  4  Griff.  479  ;  Ex  parte  contract 
Barren,  L.  E.  10  Ch.  512  ;  Erne  v.  SmUh,  27  Ch.  D.  89.  ^'^''  °^- 

But  in  order  to  enable  the  vendor  to  retain  the  deposit,  the 
acts  of  the  purchaser  must  amount  to  a  repudiation  of  the  con- 
tract, not  merely  to  such  delay  as  would  deprive  him  of  the 
equitable  remedy  of  specific  performance :  Hoice  v.  Smith,  supra, 
at  p.  95. 

Thus,  if  the  purchaser  repudiates  the  contract,  on  an  objec- 
tion to  the  title  which  the  Court  considers  unfounded,  his  action 
for  the  recovery  of  the  deposit  will  be  dismissed :  Lethhridge  v. 
Kirkman,  25  L.  J.  Q.  B.  89. 

Where  a  bankrupt,  in  an  assimied  name,  entered  into  a  con- 
tract for  the  purchase  of  land,  and  with  money  acquired  in 
fraud  of  his  creditors,  paid  a  deposit,  which  was  retained  by 
a  stakeholder,  it  was  held  that  the  trustee  in  bankruptcy  could 
not  recover  the  deposit,  although  it  was  sufficiently  earmarked 
to  enable  the  trustee  to  follow  it :  Collins  v.  Sthnson,  11  Q.  B.  D. 
142. 

An  intention  that  the  deposit  shall  not  be  forfeited  may  be  Forfeiture 
collected  from   the  whole  agreement.     Thus,  where  a  sum  is  construction 
fixed  as  liquidated  damages  in  case  of  either  party  making  °^  agreement, 
default,  this  sum  is  clearly  the  only  penalty  for  a  breach,  and 
no  forfeiture  takes  place  :  Palmer  v.  Temple,  9  Ad.  &  E.  508. 

If  the  contract  provides  that  the  deposit  is  to  be  forfeited  for  Not  a  penalty. 
the  breach  of  a  number  of  stipulations,  some  of  which  may  be 
trifling,  some  of  which  may  even  be  for  the  payment  of  money 
on  a  given  day,  the  bargain  of  the  parties  must  be  carried  out, 
the  forfeiture  being  enforced,  and  not  treated  as  a  penalty : 
Wallis  V.  Smith,  21  Ch.  D.  243.  See  also  Lea  v.  Whitaker,  L.  E. 
8  C.  P.  70 ;  Re  Newman,  4  Ch.  D.  724. 

But  in  order  that  the  forfeiture  of  a  deposit  should  not  be 
regarded  as  a  penalty,  it  would  seem  that  the  money  must  be 
actually  deposited :  Magee  v.  Lavell,  L.  E.  9  C.  P.  107.  See, 
however,  Hinton  v.  Sparkes  (L.  E.  3  C.  P.  161),  where  an  I  OU 
was  for  this  purpose  treated  as  equivalent  to  payment. 

A  distinction  must  be  drawn  between  cases  in  which  there  No  binding 
never  was  any  enforceable  contract  and  those  in  which  the  con- 

i2 
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out  interest. 


Binding  con 

tract  not 
carried  out. 


Chap.  IV.  B.  4.  tract  was  originally  valid,  but  has  not,  through  the  default  of 

one  side  or  the  other,  been  duly  executed. 
Purchaser  If  there  never  was  any  binding  contract,  the  purchaser  can 

may  recover 

deposit  with-  rccover  his  deposit,  but  without  interest :  Goshell  v.  Archer,  2 
Ad.  &  E.  500  ;  Casson  v.  Roberts,  31  Beav.  613 ;  Moeser  v. 
Wisher,  L.  E.  6  C.  P.  120. 

But  it  has  been  held  that  a  purchaser  who  paid  his  deposit 
and  received  the  abstract,  after  he  knew  that  the  vendor's  name 
was  not  mentioned  in  the  particulars  or  conditions  of  sale,  could 
not  repudiate  the  contract  and  recover  the  deposit :  Thomas  v. 
Brown,  1  Q.  B.  D.  714,  where  Quain,  J.,  said :  "  Now  where, 
upon  a  verbal  contract  for  the  sale  of  land,  the  purchaser  ppys 
the  deposit,  and  the  vendor  is  always  ready  and  willing  to  com- 
plete, I  know  of  no  authority  to  support  the  purchaser  in  bring- 
ing an  action  to  recover  back  the  money  :  "  Ibid.  p.  723. 

The  Court,  on  the  other  hand,  where  there  is  a  valid  contract, 
will  enter  into  the  question  by  whose  default  it  happened  that 
the  contract  was  not  or  could  not  be  executed  {Casson  v.  Roberts, 
31  Beav.  613)  ;  and  where  the  vendor  is  in  default,  as,  for  ex- 
ample, by  not  showing  a  good  title,  the  purchaser  can  recover 
the  deposit  with  interest :  Hodges  v.  Earl  of  Litchfield,  1  Bing. 
N.  C.  492. 

Interest  can  be  demanded  only  by  virtue  of  a  contract  ex- 
pressed or  implied,  or  by  virtue  of  the  principal  money  having 
been  wrongfully  withheld :  per  Lord  Westbury,  Caledonian  Ry. 
Co.  V.  Cannichael,  L.  R.  2  H.  L.  Sc.  6Q,  66.  There  can  scarcely 
be  said  to  be  an  implied  contract  to  pay  interest  on  the  deposit 
if  the  contract  should  not  be  completed,  and  it  certainly  cannot 
be  regarded  as  "  wrongfully  withheld  "  until  after  a  demand  for 
its  return.  If  this  be  so,  interest  should  only  be  computed  from 
the  date  of  repudiation,  as  in  Brewer  v.  Broadwood,  22  Ch.  D. 
105  ;  and  not  from  the  date  of  payment,  as  in  Webb  v.  Kirby,  7 
De  a.  M.  &  a.  376,  and  Weston  v.  Savage,  10  Ch.  D.  736. 

In  the  absence  of  fraud  a  court  of  equity  never  allows  interest 
at  more  than  4  per  cent.  {Imp.  Mercantile  Credit  Ass.  v.  Cole- 
man, L.  E.  6  H.  L.  189,  209) ;  and  in  ordinary  cases  this  should 
be  the  rate  allowed  on  the  return  of  the  deposit.  See  Lord 
Anson  v.  Hodges,  5  Sim.  227 ;  Turner  v.  Marriott,  L.  E.  3  Eq. 


Interest. 


Rate. 
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744;  Re  Arnold,  14  Ch.  D.  270,  285  ;  Bmrer  v.  Broadwood,  22  Chap.  IV.  8.4.' 
Ch.  D.  105.     In   Weston  v.  Savage  (10  Ch.  D.  736),  interest 
appears  to  have  been  given  at  the  rate  of  5  per  cent. 

The  purchaser  can  recover  the  deposit  as  follows  : —  Forms  of 

(1)  By  an  action  for  the  return  of  the  deposit :  ClarH  v.  which  relief 

Willott,  L.  E.  7  Ex.  313  ;   Want  v.  StalUhmss,  L.  E.  ^  ^^''^^^' 
8  Ex.  175 ;   Weston  v.  Savage,  10  Ch.  D.  736. 

(2)  By  an  action  for  rescission  of  the  contract  with  conse- 

quential relief :  Torrance  v.  Bolton,  L.  E.  8  Ch.  118. 

(3)  On  the  dismissal  of  the  purchaser's  action  for  specific  per- 

formance, see  Hone  v.  Smith,  27  Ch.  D.  89,  95. 
Secus  before  the  Judicature  Act,  Williams  v.  Edwards, 
2  Sim.  78. 

(4)  "When  the  vendor's  action  for  specific  performance  is  dis- 

missed: Turner  v.  Marriott,  L.  E.  3  Eq.  744.  See 
Graves  v.  Wright,  2  Dru.  &  War.  77 ;  Lord  Anson  v. 
Hodges,  5  Sim.  227 ;  Webh  v.  Kirhy,  7  De  Q.  M.  &  G. 
376;  SheardY.  Venahles,  15  W.  E.  1166. 

(5)  When   the  vendor's   action  for   damages   is   dismissed : 

Bretcer  v.  Broadivood,  22  Ch.  D.  105. 

In  actions  by  the  vendor  the  purchaser  should  counterclaim 
for  the  return  of  his  deposit.  See  E.  S.  C.  Ord.  XXI.  rr.  10, 
11,  15,  16.  But  the  cases  cited  show  that  the  Court  has 
jurisdiction  to  make  the  order  independently  of  the  form  of 
pleading. 

In  addition  to  the  personal  remedy  against  the  vendor,  a  pur-  Lien  for 
chaser  has  a  lien  on  the  estate  for  the  amount  of  the  deposit,    ^^°^^  * 
and  may  actively  enforce  such  lien  by  an   action  for  sale :  ^ 
Wythes  V.  Lee,  3  Drew.  396  ;  Rose  v.  Watson,  10  H.  L.  C.  672 ; 
Turner  v.  Marriott,  L.  E.  3  Eq.  744.     But  if  the  failure  of  the 
contract  arises  from  the  fact  that  the  vendor  has  not  a  good 
title,  or  is  a  trustee  not  empowered  to  sell,  the  lien  can  only 
attach  to   such  beneficial  interest   as   the  vendor  may  have  : 
Wythes   V.   Lee,    supra.     See    also   Aberaman    Lron    Works  v. 
Wichens,  L.  E.  4  Ch.  101. 

A  purchaser  who  himself  abandons  the  contract  cannot  claim  Exceptions. 
a  lien  for  the  deposit:  Bimi  v.  Grant,  5  De  Gr.  &  S.  451.     Nor 
does  the  lien  arise  when  the  right  to  recovery  of  the  money 
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Liquidated 
damages. 


Resale. 


Chap.  IV.  B.  4.  rests  upon  a  purely  legal  deman-d,  as — (a)  when  there  never  was 
a  contract :  Sainshiry  v.  Jones,  5  My.  &  Cr.  1 ;  (b)  when  the 
contract  is  terminated  by  one  of  its  own  clauses :  Williams  v. 
JEdicards,  2  Sim.  78  ;  or  (c)  when  the  contract  cannot  be  enforced 
on  the  ground  of  illegality  :  Ewing  v.  Oshaldiston,  2  My.  &  Cr. 
53,  SS. 

The  conditions  of  sale  generally  provide  that  if  the  purchaser 
shall  fail  to  complete  his  contract,  or  comply  with  the  conditions, 
his  deposit  shall  be  forfeited,  and  the  vendor  shall  be  at  liberty 
to  resell  the  property,  and  that  any  deficiency  in  price  occasioned 
by,  and  all  expenses  attending  such  resale  shall  be  paid  by  the 
purchaser,  and  be  recoverable  as  liquidated  damages:  Dav. 
Conv.  Yol.  1,  mS. 

If  the  vendor  resells  the  property  under  this  condition  the  de- 
posit must  be  taken  into  account  and  set  off  against  the  deficiency 
in  price.  The  vendor  can  recover  under  this  condition  only  the 
difference  between  the  balance  of  the  purchase-money  on  the  first 
sale,  and  the  amount  of  the  purchase-money  on  the  second  sale. 
The  deposit  is  no  doubt  forfeited ;  the  purchaser  cannot  recover 
it ;  but  the  vendor  must  give  credit  for  it,  if  he  seeks  to  recover 
the  deficiency  on  a  resale :  Ockenden  v.  Henly,  E.  B.  &  E.  485. 
A  resale  by  the  vendor  after  the  contract  has  been  abandoned 
gives  the  former  purchaser  no  right  to  the  deposit :  Howe  v. 
Smith,  27  Ch.  D.  89,  105. 

If  the  property  is  resold  at  an  advanced  price,  the  purchaser 
who  had  violated  his  agreement  cannot  call  for  an  account  of 
the  surplus  :  Ex  parte  Hunter,  6  Yes.  94,  97. 

If,  on  the  other  hand,  the  deficiency  in  price,  together  with 
the  expenses  of  the  second  sale,  exceed  the  amount  of  the  deposit, 
the  vendor  has  a  right  of  action  in  respect  of  the  difference ;  and 
a  provision  that  the  deposit  shall  be  "  forfeited  as  liquidated 
damages"  does  not  qualify  the  right  of  the  vendor  to  full 
damages  for  a  wrongful  abandonment  of  the  contract :  Icely  v. 
Grew,  6  N.  &  M.  467.  See  also  Hinton  v.  Sparkes,  L.  E.  3  C.  P. 
161. 

The  vendor  has  a  right  to  prove  in  the  bankruptcy  of  the 
purchaser  for  any  damages  arising  under  this  condition  {Ex 
parte  Hunter j  6  Yes.  94) ;  and  under  the  present  law  whether 
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they  be  liquidated  or  unliquidated :  see  the  Bankruptcy  Act,  Chap.  iv.  c.  4. 
1883  (46  &  47  Yiot.  c.  52),  s.  37. 

It  seems  that,  in  the  absence  of  express  stipulation,  the  mea- 
sure of  damages  for  breach  of  contract  to  purchase  will  include,    ^ 
as  one  item,  the  loss  on  a  resale :  Hoble  v.  Edtcardes,  5  Ch.  D. 
378. 

The  vendor  is  not  bound  under  such  a  condition  to  resell  the  No  resale, 
property,  and  it  has  been  held  that,  where  the  sale  proved  abor- 
tive through  the  default  of  the  purchaser,  the  vendor  was  en- 
titled to  recover  the  expenses  which  he  had  incurred  through 
that  default :  Essex  v.  Baniell,  L.  E.  10  C.  P.  538.  This  case 
appears  to  have  been  decided  without  reference  to  the  special 
condition  as  to  the  recovery  of  the  expenses  which  was  included 
in  the  contract. 

Where  it  was  agreed  that  if  either  party  should  refuse  or  Time  when 
neglect  to  perform  his  part  of  the  agreement  he  should  pay  to  may  bring- 
the  other  a  fixed  sum  as  damages,  and,  in  case  of  default  by  the  ^epoS/^^ 
purchaser,  the  deposit-money  should  be  forfeited  in  part  of  such 
damages,  and  the  vendor's  title  was  bad,  the  purchaser  was  held 
entitled  to  the  repayment  of  the  deposit,  with  interest,  and  to 
have  been  justified  (time  being  of  the  essence)  in  repudiating  the 
contract  and  issuing  his  writ  before  the  day  fixed  for  comple- 
tion :  Weston  v.  Savage,  10  Ch.  D.  736.  But  where  time  is  not 
of  the  essence  of  the  contract,  the  purchaser  ought  not,  when 
the  vendor  fails  to  complete  on  the  day  fixed,  to  bring  an  action 
,for  the  recovery  of  the  deposit,  immediately  after  the  time  fixed 
for  completion.  His  proper  course  is  to  give  notice  to  the 
vendor  to  complete  within  a  reasonable  time.  If  he  fails  to  do 
this,  and  the  vendor  subsequently  is  in  a  position  to  complete, 
the  purchaser's  action  will  be  dismissed :  Patrick  v.  Milnery  2 
C.  P.  D.  342. 

A  condition,  that  if  any  purchaser  should  make  any  objection  Condition  as 
or  requisition  which  the  vendor  should  be  unable  or  unwilling  deposit  with- 
to  remove,  it  should  be  lawful  for  the  vendor  to  rescind  the  """^^  interest. 
contract,  and  that,  in  that  case,  the  purchaser  should  be  entitled 
to  a  return  of  his  deposit  without  interest,  does  not  entitle  the 
vendor  to  retain  the  deposit  as  long  as  he  pleases  while  he  is 
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Chap.  IV.  s.  4.  making  fruitless  efforts  to  remove  the  difficulty:  M^Culloch^. 
Gregory,  1  K.  &  J.  286. 

So,  notwithstanding  a  condition  for  the  return  of  the  deposit 
without  interest,  a  vendor  who  brings  an  action  for  specific  per- 
formance and  fails,  may  be  ordered  to  pay  interest  on  the 
deposit ;  for,  having  submitted  to  the  jurisdiction,  he  will  be 
compelled  to  do  what  is  equitable,  independently  of  the  terms 
of  the  contract :  Sheard  v.  Venahles,  15  W.  B.  1166. 

A  purchaser,  it  may  be  observed,  has  no  right  to  say  that  he 
0      will  put  an  end  to  the  agreement,  forfeiting  his  deposit :  Crutch- 
letj  V.  Jerningharn^  2  Mer.  502,  506  ;  Palmer  v.  Temple,  9  Ad.  & 
E.  508,  520. 
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Sect.  1. — Trustees  for  Sale, 

There  is  a  distinction  between  the  position  of  persons  to  whom  Bare  power 
a  mere  power  of  selling  land  is  given,  uncoupled  with  any  estate  annexed  k 
in  the  land,  and  that  of  persons  in  whom  the  estate  is  vested  ^s^**® 
upon  trust  for  sale,  or  with  a  power  of  sale. 

With  regard  to  the  former  case,  that  of  persons  to  whom  a  Bare  power 
power  is  given  without  any  estate,  it  is  to  he  observed  that  such 
power  can  only  be  exercised  by  the  persons  actually  authorized. 
Thus,  if  a  power  is  given  to  several  persons  by  name,  the  sur- 
vivors cannot  sell,  unless  it  is  so  expressed  in  the  instrument ; 
nor  can  the  heir  or  legal  personal  representatives  of  the  survivor. 


to 


does  not  sur- 
vive unless  so 
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Chap.  V.  8.  1. 


Power  to 

trustees  to 
preserve 
contingent 
remainders. 


Disclaimer  of 
bare  power. 


Powers  an- 
nexed to  estate 
survive  with 
the  estate. 


If  the  power  is  given  to  them  in  their  collective  capacity  of 
trustees,  as,  to  "  my  trustees,"  they  can  sell  so  long  as  there  are 
two  of  them  remaining.  If  the  power  is  given  to  executors  it 
can  he  exercised  hy  the  survivor,  unless,  perhaps,  it  is  given  to 
them  nominatim,  or  there  is  something  in  the  will  to  show  that 
a  joint  exercise  only  was  contemplated.  If  the  power  to  sell  is 
given  to  the  executors  by  implication  of  law,  it  can  be  exercised 
by  the  surviving  executor.     See  Sug.  V.  &  P.  128. 

A  power  of  sale  given  to  trustees  to  preserve  contingent  re- 
mainders seems  to  be  a  bare  power,  and  it  was  held  that  such  a 
power  could  not,  unless  expressly  given  to  survivors,  be  exercised 
after  the  death  of  one  of  the  trustees :  Townsend  v.  Wilson,  1 
B.  &  Aid.  608. 

It  has  been  doubted  whether  a  bare  power  is  included  in  the 
38th  section  of  the  Conveyancing  Act,  1881,  so  as  to  survive 
in  the  case  of  instruments  coming  into  operation  after  the  com- 
mencement of  the  Act.  But,  inasmuch  as  that  section  makes 
no  change  in  the  law  with  regard  to  powers  annexed  to  the 
estate,  it  is  difl&cult  to  give  any  reason  why  otherwise  it  is  con- 
fined to  future  instruments. 

The  rule  that  a  bare  power  can  only  be  exercised  by  the 
persons  strictly  authorized,  also  applies  where  one  of  the  trustees 
has  disclaimed. 

Powers  annexed  to  an  estate  survive  with  the  estate,  therefore 
the  surviving  trustee  can  sell,  although  the  power  is  not  ex- 
pressly conferred  on  the  survivor.  See  Le^vin,  Trustees,  pp.  238, 
528,  7th  ed. ;  Conveyancing  Act,  1881,  s.  38. 

It  makes  no  difference  as  to  survivorship  of  powers  whether 
the  estate  is  vested  in  the  trustees  upon  trust  to  sell,  as  in  Jones 
V.  Price,  11  Sim.  557 ;  Lane  v.  Dehenham,  11  Hare,  188 ;  or 
whether  the  estate  is  vested  in  them,  and  a  power  of  selling  is 
conferred  upon  them,  as  in  Be  Cookes^  Contract^  4  Ch.  D.  454. 

The  reason  for  the  distinction  between  the  survivorship  of  a 
bare  power  and  of  a  power  annexed  to  an  estate  is  to  be  found 
at  p.  192  of  the  judgment  in  Lane  v.  Dehenham,  11  Hare,  188. 
*'  The  ground  of  that  rule  is,  that,  where  the  testator  has  dis- 
posed of  his  property  in  one  direction,  subject  to  a  power  in  two 
or  more  persons  enabling  them  to  divert  it  in  another  direction, 
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the  property  will  go  as  the  testator  has  first  directed,  unless  Cliap.  V.  a.  l. 

the  persons  to  whom  he  has  given  the  power  of  controlling  the 

disposition   exercise  that   power.     He  therefore   to  whom  the 

testator  has  given  the  property,  subject  to  having  it  taken  from 

him  by  the  exercise  of  the  power,  has  a  right  to  say  that  it  must 

be  exercised  modo  ct  forma.     It  is  therefore  a  rule  of  law,  that 

in  aU  cases  of  powers  the  previous  estate  is  not  to  be  defeated 

unless  the  power  be  exercised  in  the  manner  specifically  directed. 

"When,  on  the  other  hand,  a  testator  gives  his  property,  not  to 

one  party  subject  to  a  power  in  others,  but  to  trustees  upon 

special  trusts,  with  a  direction  to  carry  his  purposes  into  effect, 

it  is  the  duty  of  the  trustees  to  execute  the  trust." 

The  rule  is  the  same  where  one  of  the  trustees  to  whom  the  Disclaimer  of 
estate  was  given  has  disclaimed;  that  is  to  say,  those  who  accept  eSIte.^^ 
can  sell :  Crewe  v.  Dieken,  4  Yes.  97 ;  Adams  v.  Taunton^  5  Mad. 
435.     If,  however,  all  the  trustees  disclaim,  the  heir-at-law  of 
the  testator  cannot  exercise  the  power  of  selling :   Rohson  v. 
Flighty  4  De  G.  J.  &  S.  608. 

The  greatest  difficulty  has  generally  arisen  in  cases  where  Where  all  the 

0   l^        !_        1  •    •  r\s>  ^  'L    '  trustees  are 

none  oi  the  trustees  are  remaimng.  Ui  course  where  it  is  a  dead. 
bare  power  no  one,  except  the  persons  specially  authorized  by 
the  instrument,  can  exercise  it :  see  p.  121.  Where,  however,  the 
estate  was  vested  in  the  trustees  and  they  are  all  dead,  the 
question  arises  whether  the  heir,  the  devisee  or  the  legal  per- 
sonal representative  of  the  survivor  is  the  proper  person  to 
exercise  the  power  and  convey  the  estate. 

It  will  be  convenient  first  to  consider  the  question  indepen- 
dently of  legislative  enactments,  and  then  to  notice  the  effect 
which  recent  statutes  have  had  upon  the  law. 

Where  an  estate  was  vested  in  trustees  and  a  power  of  sale  Power  given 
was  given  "to  them  and  the  survivor  of  them,  his  heirs  and  assigns oT 
assigns,"  after  the  death  of  the  surviving  trustee,  his  heir  or  !^^!^^^ 
devisee,  as  the  case  might  be,  could  sell  and  convey :  Titley  v. 
Woktenholme,  7  Beav.  425 ;  Ha/l  v.  Mat/,  3  K.  &  J.  585. 

Where  the  power  was  extended  to  the  heirs,  but  not  to  the  Power  given 
assigns  of  the  survivor,  it  was  held  in  Cooke  v.  Crawford  (13  the  surviving 
Sim.  91),  that  the  devisee  of  the  surviving  trustee  could  not  sell.  *'^^®- 
The  late  Master  of  the  Bolls,  however,  in  Osborne  to  Rowlett  (13 
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Chap.  V.  s.  1.  C!]i.  D^  774),  where  the  power  was  given  to  the  trustees  and  their 
Q  heirs,  which  was  considered  equivalent  to  the  words  in  Cooke  v. 
Cra?rfordy  held  that  the  devisee  of  the  survivor  could  make  a 
good  title.  The  learned  judge  went  very  carefully  through  the 
authorities,  and  came  to  the  conclusion  that  Cooke  v.  Crawford 
could  not  he  considered  as  law. 

Power  given         In  the  case  of  Be  Morton  and  Eallett  (15  Ch.  D.  143),  where 

to  trustees  for  .  p  i         • 

time  being.  the  power  was  given  to  the  "trustees  or  trustee  for  the  time 
heing,"  and  the  surviving  trustee  died  intestate,  it  was  held  hy 
Jessel,  M.  E.,  and  by  the  Court  of  Appeal,  that  his  heir  could 
make  a  good  title.  The  Court  of  Appeal,  however,  expressly 
stated  that  Cooke  v.  Crawford  must  not  be  considered  as  being 
overruled  by  Osborne  to  Rowlett. 

The  result  therefore,  so  far  as  the  authorities  are  concerned, 
seems  to  be  that  a  purchaser  could  take  a  title  from  the  heir  or 
o  devisee,  as  the  case  might  be,  of  the  surviving  trustee,  where  the 
power  was  extended  to  the  heirs  and  assigns.  Where  the  power 
was  not  extended  to  the  assigns,  and  the  surviving  trustee  had 
nevertheless  devised  the  estate,  the  purchaser  could  not  be 
advised  to  take  a  title  from  the  devisee  (Bradford  v.  Belfield,  2 
Sim.  264 ;  Macdonald  v.  Walker^  14  Beav.  556  ;  Ashton  v.  Wood, 
3  Sm.  &  Gr.  436) ;  and  the  heir  of  the  surviving  trustee  was  also 
unable  to  sell  because  he  had  not  the  estate.  Even  if  the  heir 
and  the  devisee  joined,  it  seems  that  the  title  would  still  have 
been  doubtful ;  see  Wilson  v.  Bennett  (5  De  Gr.  &  S.  475), 
where  one  of  the  devisees  was  also  the  heir  of  the  surviving 
trustee. 
Enactments  The  existing  law  upon  this  point  has  been  still  further  com- 

tion  of  trust'    plicated  by  legislative  amendments.      The  several  enactments 
estate.  ^^  ^^^^^  ^ith  at  length  in  Ch.  XXI.,  2'>ost,  p.  283.     The  follow- 

ing is  a  summary  of  them  so  far  as  they  affect  trust  estates : — 

1.  If  the  surviving  trustee  died  before  the  7th  August,  1874, 
the  legal  estate  passed  to  his  heir-at-law  or  devisee,  as  the  case 
might  be. 

2.  If  he  died  on  or  after  the  7th  August,  1874,  and  before 
the  1st  January,  1876,  whether  testate  or  intestate,  the  legal 
estate,  if  he  was  a  bare  trustee,  vested  in  his  legal  personal 
representative.    See  sect.  5  of  the  Vendor  and  Purchaser  Act, 
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1874.     This  section  was  repealed,  except  as  to  anything  already  Chap.  V.  s.  i. 
done  under  it,  by  sect.  48  of  the  Land  Transfer  Act,  1875. 

3.  If  he  died  on  or  after  the  1st  January,  1876,  and  before 
the  1st  of  January,  1882,  the  legal  estate  vested  in  his  devisee, 
if  any,  and  if  none  in  his  legal  personal  representative.  See  the 
Land  Transfer  Act,  s.  48. 

4.  If  he  died  on  or  after  the  1st  January,  1882,  the  legal 
estate,  notwithstanding  any  testamentary  disposition,  vested  in 
his  legal  personal  representatives  from  time  to  time,  and  they 
are  to  be  deemed  in  law  his  heirs  and  assigns  within  the  mean- 
ing of  all  trusts  and  powers.  See  Conveyancing  Act,  1881, 
s.  30. 

From  this  last  section  it  seems  that  when  the  surviving 
trustee  died  after  the  commencement  of  the  Conveyancing  Act, 
his  legal  personal  representative  can  exercise  the  power  of  sale 
and  can  convey  the  estate,  whether  the  power  given  by  the 
instrument  creating  the  trust  is  given  to  the  heirs  and  assigns 
of  the  surviving  trustee  or  confined  to  one  or  the  other. 

Before  Lord  Cranworth's  Act,  even  trustees  who  had  been  Powers  of 
appointed  by  the  Court  were  held  unable  to  exercise  the  powers 
of  the  settlement  (see  Forch/ce  v.  Bridges,  10  Beav.  90 ;  2  Ph. 
497 ;  Newman  v.  Warner,  1  Sim.  N.  S.  457) ;  unless  they  came 
within  the  words  of  the  trust,  as  in  Bartley  v.  Bartley  (3  Drew. 
384),  where  the  power  was  given  to  the  trustees  or  trustee  for 
the  time  being.  This  was  provided  for  by  the  27th  section  of 
the  above-mentioned  Act  (23  &  24  Yict.  c.  145),  which  gives  to 
all  new  trustees  the  same  powers  as  if  they  had  been  originally 
nominated  trustees  by  the  deed.  And  see  Conveyancing  Act, 
1881,  sect.  31,  sub-sect.  5. 

Trustees  who  can  only  sell  with  the  consent  of  some  person  Consents, 
should  obtain  that  consent  before  they  enter  into  the  contract : 
Adarm  v.  Broke,  1  Y.  &  C.  C.  627 ;  Bykes  v.  Sheard,  2  De  C.  J. 
&  S.  6 ;  Phillips  V.  Edwards,  33  Beav.  440. 

The  consent  of  the  tenant  for  life  is,  by  sect.  56,  sub-sect.  2,  of  Consent  by 

'     "^  '  .     '         tenantfor  life. 

the  Settled  Land  Act,  1882,  made  necessary  to  the  exercise  of 
the  power  of  sale  by  the  trustees,  notwithstanding  anything  in 
the  settlement.  And  where  several  persons  together  constitute 
the  tenant  for  life  within  the  meaning  of  the  Settled  Land  Act, 
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Chap.  V.  s.  1.  1882,  the  consent  of  one  of  them  is,  so  far  as  sect.  56  of  that 
Act  is  concerned,  made  sufficient  by  sect.  6,  sub-sect.  2,  of  the 
Settled  Land  Act,  1884. 
Whether  The  question  frequently  arises  whether,  where  the  person  to 

Henj;  is  lost  by  conscut  has  parted  with  his  interest,  he  can  afterwards  exercise 
a  "enation.  j^-g  pQ^^j.  ^q  consent.  It  seems  to  be  settled  that  he  can.  Thus, 
in  Morgan  v.  Rutson  (16  Sim.  234),  a  tenant  for  life  who  had 
released  his  life  estate  to  his  son  was  held  stiU.  able  to  consent 
to  a  sale  by  the  trustees.  In  Re  Wrighfs  Trustees  and  Marshall 
(28  Ch.  D.  93),  the  estates  had  been  resettled  and  the  existing 
life  estate  postponed  to  certain  charges,  the  powers  in  the 
former  settlement  being  expressed  to  be  kept  alive ;  it  was  held 
that  the  power  of  the  tenant  for  life  to  consent  to  a  sale  accord- 
ing to  the  powers  of  the  former  settlement  was  not  destroyed. 
Still  less  will  the  mere  fact  that  the  tenant  for  life  has  con- 
curred as  protector  of  the  settlement  in  a  disentailing  deed  by 
the  tenant  in  tail  operate  as  a  bar  to  his  power  of  consenting  to 
a  sale  :  Hill  v.  Pritchard,  Kay,  394. 

But  he  cannot  exercise  the  power  in  derogation  of  the 
alienee's  estate.  Therefore  if  he  has  sold  his  own  life  estate 
^  the  concurrence  of  the  purchaser  must  also  be  obtained  to  a  sale 
of  the  property :  Alexander  v.  Mills,  L.  E.  6  Ch.  124 ;  and  see 
Mostyn  v.  Lancaster,  23  Ch.  D.  583.  So  if  he  has  become 
bankrupt  his  trustee  must  concur :  Soldsworth  v.  Goose,  29  Beav. 
Ill ;  Eisdell  v.  Samraersley,  31  Beav.  255 ;  and  see  Leigh  v. 
Ashhurton,  11  Beav.  470. 

If,  however,  the  conveyance  of  the  life  interest  to  the  pur- 
chaser shows  that  the  property  was  intended  to  retain  its  con- 
vertible quality,  the  concurrence  of  the  alienee  is  not  necessary : 
Warhurton  v.  Farn,  16  Sim.  625;  and  see  Hardaker  v.  Moor- 
house,  26  Ch.  D.  417. 
Notice.  Trustees  authorized  to  sell  after  giving  notice  to  some  person 

must  give  such  notice  before  proceeding  to  exercise  the  power : 
Tommey  v.  White,  3  H.  L.  C.  49. 
Under  a  trust  Where  land  is  vested  in  trustees,  upon  trust  to  sell,  and  the 
purchase-money  is  directed  to  be  held  upon  trust  for  any  person 
for  life,  although  such  land  is  settled  land  within  the  Settled 
Land  Act,  1882  (see  s.  63),  yet  the  consent  of  the  person  entitled 


for  sale. 
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for  Kfe  is  not  necessary,  unless  required  by  tlie  terms  of  tlie  Chap.  V.  b.  l. 
settlement.     See  Settled  Land  Act,  1884,  s.  6,  sub-s.  1. 

This  last-mentioned  section  is  retrospective  (sub-s.  3),  and 
therefore  renders  it  unnecessary  to  consider  the  decisions  in  Be 
Earle  and  Webster's  Contract,  24  Ch.  D.  144,  and  Taijlor  v. 
Poncia,  25  Ch.  D.  646. 

Unless  otherwise  directed,  trustees  are  iustified  in  selling.  Public  auction 

.  .     ,  ,  or  private 

either  by  public  auction  or  private  contract,  and  in  lots  or  other-  contract, 
wise,  as  they  think  most  likely  to  obtain  the  best  price  :  Ord  v. 
Noel,  5  Mad.  438  ;  and  see  Sug.  Y.  &  P.  60,  61 ;  Conveyancing 
Act,  1881,  s.  35.  They  may  fix  a  reserved  bidding  {Be  Pey- 
ton's Settlement,  30  Beav.  252)  ;  and  if  no  one  bids  up  to  the 
reserved  price  at  the  auction,  they  may  afterwards  sell  at  that 
price  by  private  contract :  Bousfield  v.  Hodges,  33  Beav.  90. 

Under  a  direction  to  sell  by  public  auction,  a  trustee  must  not 
sell  by  private  contract :  Daniel  v.  Adams,  Amb.  495  ;  and  see 
Bulteel  V.  Lord  Ahinger,  6  Jur.  410. 

A  request  to  an  agent  to  procure  a  purchaser,  and  to  advertise 
the  property  at  a  certain  price,  does  not  authorize  him  to  enter 
into  a  contract  for  sale :  JSamer  v.  Sha7y,  L.  R.  19  Eq.  108 ; 
and  see  JFllson  v.  West  Hartlepool  Bail.  Co.,  2  De  Gr.  J.  &  S. 
475. 

Trustees  are  not  justified  in  entering  into  an  open  contract  Open  con- 
for  sale  {John  v.  Jones,  34  L.  T.  570) ;  but  if  they  sell  under  con- 
ditions of  sale  which  are  of  a  nature  to  deter  purchasers,  the 
Court  will  not,  if  the  state  of  the  title  or  property  is  not  such  as 
to  render  the  conditions  necessary,  assist  the  purchaser  in  obtain- 
ing specific  performance. 

Thus,  specific  performance  will  be  refused  if  the  trust  property  Too  short  o 
is  put  up  with  a  shorter  title  than  necessary  {Dance  v.  GoldingJiam, 
L.  E.  8  Ch.  902),  unless  the  value  is  small,  when  a  shorter  title 
may  be  justified  on  the  ground  of  expense,  see  Dunn  v.  Flood, 
28  Ch.  J).  586.  So,  if  the  sale  is  made  subject  to  all  easements 
and  other  burdens,  if  any,  and  no  provision  is  made  for  com- 
pensation :  Dunn  v.  Flood,  uhi  supra. 

If  the  trustees  put  up  for  sale  their  property  in  conjunction  Put  up  with 
with  other  property  not  belonging  to  the  trust,  without  due  pre-  petty, 
cautions  that  the  price  is  not  thereby  prejudicially  affected, 
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Chap.  V.  s.  1.  specific  performance  will  be  refused.  Thus,  if  the  other  property 
has  a  shorter  title,  it  should  be  made  clear  that  the  short  title 
.  does  not  extend  to  any  portion  of  the  trust  property  {Rede  y. 
Oalics,  4  De  Gr.  J.  &  S.  505) ;  or,  if  on  such  a  sale  as  last 
mentioned  no  proper  provision  is  made  for  apportioning  the 
purchase-money  {Ibid. ;  and  see  Cavendish  v.  Cavendish,  L.  R.  10 
Ch.  319) ;  but  it  seems  that  the  method  of  apportionment  need 
not  be  stated  by  the  contract,  provided  the  apportionment  can 
be  properly  made  before  the  completion  of  the  purchase  :  Morris 
V.  Dehenham,  2  Ch.  D.  540  ;  and  as  to  the  mode  of  valuation 
where  a  life  estate  and  remainder  are  sold  together,  see  He 
Cooper  and  Allen's  Contract y  4  Ch.  D.  802. 

The  same  trustees  of  two  contiguous  estates  held  upon  dif- 
ferent trusts  are  not  justified  in  granting  one  lease  of  the  mines 
under  the  two  estates  with  rents  and  royalties  reserved  as  if 
they  were  one  estate ;  and  qucere  whether  in  any  case  a  lease  by 
trustees  by  one  demise  of  two  estates  held  upon  distinct  trusts 
would  not  be  a  breach  of  trust :  Tolson  v.  Sheard,  5  Ch.  D. 
19. 

Common  The  condition   of   sale   dispensing   with  the  concurrence  of 

beneficiaries  is  not  of  itself  depreciatory:  Grootn  v.  Booth,  1 
Drew.  548 ;   Willdnson  v.  Hartley,  15  Beav.  183. 

The  usual  conditions  as  to  time,  rescission  of  sale,  forfeiture  of 
deposit  and  resale,  are  not  improper  conditions  for  fiduciary 
vendors:  Hohson  v.  Bell,  2  Beav.  17;  Falkner  v.  Equitable 
Reversionary  Society,  4  Drew.  352 ;  Hoy  v.  Smythies,  22  Beav. 
510. 

Condition  for       The  condition  allowing  compensation  for  misdescription  may 

compensa  ion.  -j,^^  ^^q^  ]jy  trustees :  SCO  JDunn  V.  Flood,  28  Ch.  D.  686.  This 
condition  will  be  enforced  against  them  where  the  property 
turns  out  to  be  less  valuable  than  described  {Hill  v.  Buckley,  17 
Ves.  394 ;  Crompton  v.  Melbourne,  5  Sim.  353 ;  and  see  Barker 
V.  Cox,  4  Ch.  D.  464) ;  and  the  same  rule  applies  to  the  case  of 
a  mortgagee  selling :  Hobson  v.  Bell,  2  Beav.  17.  These  cases 
are  quite  different  from  Mortlock  v.  Buller  (10  Yes.  292),  and 
WTiite  V.  Cuddon  (8  CI.  &  Fin.  766),  where  the  vendors,  being 
trustees,  had  sold  under  particulars  understating  the  value  of 
the  property  to  such  an  extent  as  to  amount  to  a  breach  of 
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trust,  and  the  Court  would  not  enforce   specific  performance  Chap.  V.  b.  l. 

against  thera. 

Sect.  3  of  the  Vendor  and  Purchaser  Act,  1874,  sects.  35,  Special  condi- 
tions under 
66  of  the  Conveyancing  Act,  1881,  and  sect.  4  of  the  Settled  Acts. 

Land  Act,  1882,  do  not  seem  to  affect  the  law  as  laid  down  in 
the  cases  cited  above.  Nor  would  the  ordinary  power  given  by 
settlement  or  will  to  trustees  to  sell  under  such  special  condi- 
tions as  to  title  or  otherwise,  as  they  think  fit,  render  a  sale 
valid  when  the  conditions  were  improperly  depreciatory. 

Trustees  may  employ  proper  persons  to  value  the  property  Trustees  may 
and  to  conduct  the  sale:  ConoUfj  v.  Parsons,  3  Yes.  625,  n. ;  Camp-'  agents. 
bell  V.  Walker,  5  Yes.  678.     But  they  ought,  apparently,  them- 
selves to  appoint  the  valuers  and  not  to  leave  it  entirely  to  their 
solicitors,  though  they  may  appoint  the  persons  their  solicitors 
recommend :  Fry  v.  Tajyson,  28  Ch.  D.  268. 

They  are  not  liable  if  the  auctioneer  fails  to  pay  over  the 
deposit,  unless  they  themselves  are  negligent  in  allowing  it  to 
remain  unduly  in  his  hands  :  Edmonds  v.  Peahe,  7  Beav.  239  ; 
and  see  Eowe  v.  May,  18  Beav.  613. 

Trustees  should  adopt  all  proper  means  for  obtaining  the  best 
price,  such  as  advertising  :  Ord  v.  Noel,  5  Mad.  438 ;  and  see 
Oliver  v.  Court,  8  Pri.  127,  165.  But  when  once  they  have 
entered  into  a  contract,  it  will  not  be  set  aside  merely  on  the 
ground  that  some  other  person  is  prepared  to  give  more  :  Good- 
win  V.  Fielding,  4  De  Gr.  M.  &  Gr.  90 ;  Harper  v.  Hayes,  2  De  G", 
F.  &  J.  542  ;  and  see  Selby  v.  Bowie,  4  Giff.  300. 

On  a  sale  by  trustees,  in  estimating  the  price,  the  land  and  Timber. 
timber  may  be  valued   separately,  see  Sug.  Pow.  866.     But 
the  tenant  for  life,  even  if  unimpeachable  for  waste,  has  no   o 
right  to  receive  the  purchase-money  for  timber :  Cocherell  v. 
Cholmeley,  1  CI.  &  Fin.  60  ;  and  see  Davies  v.  Wesconih,  2  Sim. ' 
425.     When,  however,  this  has  been  by  mistake  permitted,  a 
remedy  has  to  some  extent  been  provided  by  22  &  23  Yict.  c.  35, 
s.  13,  under  which  the  sale  may  be  established,  but  the  purchaser 
may  have  to  pay  the  value  of  the  timber  over  again. 

Formerly,  trustees  with  a  power  of  sale  could  not  sell  the  Minerals, 
land  and  minerals  separately :  Buckley  v.  Hoivell,  29  Beav.  546. 
This  has,  however,  been  remedied  by  statute.    See  25  &  26  Yict. 

c.  K 
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Chap.  V.  8.  1. 


Whether 
power  of  sale 
authorizes 
mortofaflre : 


or  partition ; 


or  lease. 


Option  to 
purchase  at 
future  time.  ^ 


Power  of  sale 
does  not  in- 
fring-e  rule 
against  per- 
petuities. 


Time  for  sale 
specified  in 
the  trust. 


c.  108  ;    Settled  Estates  Act,  1877,  s.  19 ;  Settled  Land  Act, 
1882,  s.  17. 

A  power  of  sale  does  not  authorize  a  mortgage  {Haldenhy  v. 
Spqffbrth,  1  Beav.  390;  Page  v.  Cooper,  16  Beav.  396;  Devaynes 
V.  Robinson,  24  Beav.  86),  unless  the  power  is  given  merely  for 
the  purpose  of  raising  a  particular  charge,  and  subject  to  that 
charge  the  estate  is  settled  :  Stroughill  v.  Anstey,  1  De  Gr.  M.  & 
Gr.  635.  A  power  to  raise  a  sum  of  money  out  of  an  estate 
authorizes  a  sale  or  mortgage :  see  Sug.  Pow.  p.  425 ;  Marshall 
V.  Sladclcn,  7  Hare,  428.  Trustees  who  are  directed  to  sell  pro- 
perty which  is  in  mortgage,  and  out  of  the  proceeds  of  sale  to 
pay  off  the  mortgage,  may  sell  subject  to  the  mortgage :  Manser 
V.  Dix,  8  De  G-.  M.  &  G-.  703. 

A  power  of  sale  and  exchange  authorizes  a  partition  {Ee  Frith 
and  Osborne,  3  Ch.  D.  618) ;  but  a  power  of  sale  only  does  not : 
McQueen  Y.  Farquhar,  11  Yes.  467;  BrasseyY.  Chalmers,  4  De  Gr. 
M.  &  Gr.  528  ;  and  see  Bradshatv  v.  Fane,  3  Drew.  534. 

Trustees  for  sale  are  not,  as.  a  rule,  capable  of  granting  a 
lease  of  the  property ;  but  there  may  be  special  circumstances 
to  justify  such  a  course  :  Evans  v.  Jackson,  8  Sim.  217  ;  and  see 
Keating  v.  Keating,  LI.  &  Gr.  t.  Sug.  133  ;  Hackett  v.  McNamara, 
LI.  &  Gl.  t.  Plunk.  283 ;  Law  v.  Urlwin,  16  Sim.  377. 

Trustees  may  not  give  an  option  to  purchase  at  a  future  time 
at  a  fixed  sum  :  Clay  v.  Rnfford,  5  De  Gr.  &  S.  768.  Nor  may 
an  executor  or  administrator,  even  though  it  may  be  advan- 
tageous to  the  estate  :  Oceanic  Steam  Navigation  Co.  v.  Suther- 
berry,  16  Ch.  D.  236. 

A  power  or  trust  for  sale  not  limited  in  point  of  time  does 
not  infringe  the  rule  against  perpetuities,  whether  such  power 
be  contained  in  a  settlement  with  limitations  in  tail  (Biddle  v. 
Perkins,  4  Sim.  135  ;  Cole  v.  Setcell,  4  Dru.  &  War.  1,  32), 
whatever  doubts  may  have  been  suggested  in  Ware  v.  Polhill 
(11  Yes.  257) ;  or  whether  such  power  be  contained  in  a  settle- 
ment with  limitations  in  fee :  Nelson  v.  Callow,  15  Sim.  353  ; 
Lantsbery  v.  Collier,  2  K.  &  J.  709  ;  and  see  Re  Cottonh  Trustees, 
19  Ch.  D.  624,  629 ;  Re  Tweedie  and  Miles,  27  Ch..  D.  315. 

Trustees  who  are  by  the  instrument  creating  the  trust  directed 
to  sell  at  any  particular  time  cannot  sell  before  that  time  has 
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arrived  (Blacl-low  v.  Laws^  2  Hare,  40 ;  Leedham  v.  Chatcner^  Chap.  V.  g.  i. 

4  K.  &  J.  458) ;    even  thougli  it  would  be  for  the  advantage  of 

the  ccstnis  que  trmf  :  Johnsionc  v.  Bahcr,  S  Beav.  233.     And  the 

Court  has  no  jurisdiction  to  authorize  such  a  sale  {Ihid.),  unless 

under  the  provisions  of  some  Act  of  Pai'liament,  as  the  Settled 

Estates  Act,  1877 :  Be  Morgan's  Settled  Estate,  L.  E.  9  Eq. 

587;  Re  Ecans*  Settlement,  14  Ch.  D.  511;  but  see  Sicaine  v. 

Benhij,  14  Ch.  D.  326.      It  has  jurisdiction  to  authorize  the 

postponement  of  a  sale  beyond  the  time  declared  by  the  trust, 

where  a  literal  compliance  would  be  mischievous  :  Cuff  v.  Hall, 

1  Jur.  N.  S.  972 ;  Morris  v.  Morris,  4  Jur.  N.  S.  802  ;  and  see 

Pearce  v.  Gardner,  10  Hare,  287. 

TVith  regard  to  sales  directed  to  be  made  after  the  death  of 
the  tenant  for  life,  it  is  to  be  remembered  that,  though  the 
trustees  may  not  be  able  to  effect  a  sale  during  his  life  even 
with  his  consent,  he  can  himself  sell  under  the  provisions  of  the 
Settled  Land  Act,  1882  :  Wheelwright  v.  Walker,  23  Ch.  D.  752. 

Under  a  direction  to  trustees  to  sell  within  fifteen  years,  if  in  Direction  to 
their  opinion  a  sale  should  be  necessary  for  discharge  of  incum-  sary. 
brances,  the  purchaser  need  not  inquire  whether  a  sale  is  neces- 
sary, or  whether  more  has  not  been  sold  than  is  required  :  Lord 
Rcndlesham  v.  Meicx,  14  Sim.  249. 

"WTiere  no  time  is  specified  for  the  sale,  or  the  trustees  are  Whore  no 
only  directed  to  sell  "  mth  ail  convenient  speed,"  they,  can  ^^  ^  ^ 
exercise  their  discretion  as  to  the  time  at  which  they  will  sell, 
having  regard  on  the  one  hand  to  obtaining  the  best  price,  and 
on  the  other  hand  to  the  rights  of  the  beneficiaries  ;  see  Marquis 
Camden  v.  Murray  (16  Ch.  D.  161),  where  the  Court  declined  to 
interfere  with  their  discretion  by  compelling  a  sale  ;  Thomas  v. 
Williams  (24  Ch.  D.  558),  where  the  Court  declined  to  restrain  a 
sale. 

So  far  as  the  purchaser  is  concerned,  the  power  of  sale  or  trust 
for  sale  continues  until  it  is  put  an  end  to  by  subsequent  events, 
as  by  the  beneficiaries  becoming  absolutely  entitled,  or  electing  to 
take  the  property  as  real  estate  :  see  next  page.  The  trustees  can, 
until  that  has  happened,  make  a  perfectly  good  title  and  convey 
the  property  to  the  purchaser  :  Taite  v.  Swinstead,  26  Beav.  525 ; 
Be  Brown's  Settlement^  L.  E.   10  Eq.  349 ;  and  see  WalJcer  v. 

k2 
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c^^P-  ^-  s-  1.  Shore,  19  Yes.  387;  Fnj  v.  Fry,  27  Beav.  144.  And  eVen 
where  tlie  direction  was  to  sell  with  all  convenient  speed  and 
^  within  five  years,  it  was  held  that  the  trustees  could  sell  after 
the  five  years  had  elapsed :  Pearce  v.  Gardner,  10  Hare,  287. 

Depreciation        As  between  the  trustees  and  the  cestuis  que  trust,  trustees  who 

postponed.  Unduly  postpone  the  sale  may  be  held  liable  for  depreciation  in 
value  :  Taylor  v.  Tahrum,  6  Sim.  281  ;  Bevaynes  v.  Robinson,  24 
Beav.  86  ;  Fry  v.  Fry,  27  Beav.  144.  See,  however,  Selhy  v. 
Boivie,  4  aiff.  300  ;  Marsclen  v.  Kent,  5  Ch.  D.  598. 

After  decree.  After  a  decree  for  execution  of  the  trusts  of  the  settlement 
<3  the  trustees  cannot  sell  except  under  the  order  of  the  Court : 
Annesley  v.  Ashurst,  3  P.  Wms.  282 ;  Walker  v.  Smahcood, 
Amb.  676.  But  a  mere  sanction  by  the  Court  on  behalf  of 
infants  of  a  compromise,  under  which  it  is  agreed  to  sell  the 
estates,  does  not  make  it  a  sale  by  the  Court :  Bonsfield  v. 
Eodges,  33  Beav.  90. 

Power  of  sale       The  question  not  unfrequently  arises,  where  trustees  have  a 

whenbenefi.  ^  . 

ciaries  become  power  of  sale,  whether  that  power  is  gone  so  soon  as  all  the 

entitled!  ^  beneficiaries  become  absolutely  entitled  to  the  property  or  the 
proceeds  of  sale.  It  is  clear  that,  so  long  as  any  of  the  trusts 
of  any  of  the  shares  remain  to  be  performed,  the  power  is  still 
subsisting  {Taite  v.  Swmstead,  26  Beav.  525) ;  and  it  makes  no 
difference  if  the  trusts  of  the  shares  are  declared  by  a  deed  of 
appointment  made  under  a  power  conferred  by  the  settlement : 
Be  Brown's  Settlement,  L.  E.  10  Eq.  349. 

Trust  for  sale.  Further,  where  property  is  vested  in  trustees  upon  trust  to 
sell  the  trust  still  exists,  although  the  beneficiaries  are  abso- 
lutely entitled  to  the  proceeds  and  sui  juris.  In  such  a  case,  it 
has  been  held  that  the  trustee  can  sell  and  make  a  good  title 
until  the  beneficiaries  have  required  him  to  convey  to  them, 
and  presumably  until  he  has  actually  done  so ;  Be  Tweedie  and 
Miles,  27  Ch.  D.  315. 

Power  of  sale.  Where,  however,  all  the  uses  and  purposes  of  the  settlement 
are  at  an  end,  a  power  of  sale  (as  distinguished  from  a  trust  for 
sale),  which  subsists  only  for  the  purposes  of  the  settlement,  is 
altogether  gone  :   Wollcy  v.  Jenkins,  23  Beav.  53. 

Intention  It  has  indeed  been  held,  that  if  it  can  be  gathered  from  the 

instrument  that  the  settlor  intended  the  power  of  sale  to  remain 
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for  any  purpose  after  the  property  lias  become  legally  and  Chap.  V.  s.  1. 
equitably  vested  in  any  person,  then  the  trustees  can  sell : 
Lantshery  v.  Collier,  2  K.  &  J.  709  ;  in  which  case,  Wood,  V.-C, 
apparently  considered  that  the  conversion  of  realty  into  per- 
sonalty was  itself  the  purpose  for  which  the  power  of  sale  was 
given.  In  He  Cotton'' s  Trustees  (19  Ch.  D.  624),  where  a  building 
estate  was  devised  unto  and  to  the  use  of  trustees,  with  powers 
of  managing  and  a  power  to  sell  within  a  definite  period,  the 
power  to  seU  was  held  to  be  still  subsisting,  although  the  bene- 
ficial interest  in  the  property  had  become  absolutely  vested  in 
eight  persons  before  the  expiration  of  the  period.  Fry,  J.,  in 
deciding  that  case,  said  (p.  627)  :  "  It  is  well  ascertained,  that 
where  there  is  a  settlement  of  real  estate,  either  by  will  or  by 
deed,  and  the  settlement  ultimately  carries  the  land  to  a  person 
entitled  in  fee  simple,  and  there  are  powers  couched  in  general 
words,  and  without  limitation  as  to  time,  which  are  nevertheless 
obviously  intended  to  be  exercised  only  during  the  subsistence 
of  the  intermediate  limitations,  there,  the  moment  the  estate  in 
fee  is  vested,  the  powers  are  at  an  end.''  See  also  Re  Cookes^ 
Contract,  4  Ch.  D.  454;  Peters  v.  Leiues  Ry.  Co.,  18  Ch.  D. 
429. 

It  is  to  be  observed  that  in  these  last  three  cases  the  trustees  Trustees  with 
took  the  legal  estate,  which  would  pass  by  their  conveyance  to   ^°^  ^^    ^* 
the  purchaser. 

Where,  however,  the  legal  and  equitable  estates  are  both  Trustees  with- 
vested  absolutely  in  any  person  or  persons,  and  the  trustees  e^tatef^ 
have  merely  a  power  of  sale,  with  power  of  revoking  and  ap- 
pointing the  uses,  it  is  clear  that  a  purchaser  could  not  safely 
complete  without  the  concurrence  of  the  persons  entitled,  because 
they  might  abeady  have  put  an  end  to  the  power  by  electing 
to  take  the  property  in  its  unconverted  state.  See  also  remarks 
of  Jessel,  M.  E.,  in  Peters  v.  Leices  Ry.  Co.,  18  Ch.  D.  437. 

Wherever  trustees  are  selling  in  such  a  manner  as  to  con-  spoclficper- 
stitute  a  breach  of  trust,  the  purchaser  cannot  compel  specific  refu^sS^whero 
performance :  Mortlock  v.  BuUer,  10  Ves.  292 ;  Ord  v.  Noel,  5  ^^l^^^^\^ 
Mad.  438 ;   White  v.  Cuddon,  8  CI.  &  F.  7m.  w.  "" 
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Sect.  2. — Purxhase  of  Trust  Property  by  the  Trustee, 

norSf^er^^ell      ^^^^r  no  circum stances  whatever  can  a  trustee  for  sale  safely 

to  himself.  purchase  the  property  from  himself,  even  at  an  auction  {Ex  parte 
Lacey,  6  Yes.  625 ;  Hamilton  v.  Wright,  9  CI.  &  Fin.  Ill ; 
Ingle  v.  Richards,  28  Beav.  361) ;  and  it  makes  no  difference  if 
he  purchases  through  an  agent :  Whichcote  v.  Laurence,  3  Yes. 
740 ;  Camphell  v.  Walker,  5  Yes.  678 ;  Sanderson  v.  Walher,  13 
Yes.  601 ;  Randall  y.  Errington,  10  Yes.  423. 

Sale  set  aside.  It  is  not  that  lie  is  incapable  of  selling  the  property  to  him- 
self, but  however  fair  the  transaction  it  will  be  set  aside  if  the 
cestui  que  trust  applies  within  a  reasonable  time:  Camjihell  v. 
Walker,  5  Yes.  678;  and  see  post,  p.  140. 

One  of  several      Where  there  are  several  trustees  for  sale  they  cannot  sell  to 

trustees. 

one  of  their  number :   Whichcote  v.  Laurence,  3  Yes.  740 ;  and 
see  ITall  v.  m?/es,  3  Bro.  C.  C.  483. 
Trustee  who         But  the  rule  does  not  apply  to  a  trustee  who  has  never  acted, 
claimed.  ©ven  though  he  has  not  executed  a  deed  of  disclaimer,  which  is 

the  prudent  course  to  adopt  if  he  desires  to  purchase  the  pro- 
perty :  Stacey  v.  Elph,  1  My.  &  K.  195 ;  and  see  Chambers  v. 
Waters,  3  Sim.  42;  Clark  v.   Clark,  9  App.  Cas.  733.     Nor 
does  it  apply  to   a  mere  trustee  to  preserve   contingent  re- 
mainders: Parkes  v.  White,  11  Yes.  209,  226  ;  and  see  Pooleyy, 
Quilter,  4  Drew.  184,  189 ;  2  De  G.  &  J.  327. 
Trustee  buy-        And  if  the  trustee  has  sold  the  property  to  a  stranger,  there 
piS-chaser.       is  nothing  to  prevent  him  from  subsequently  buying  it  back, 
provided  the  two  sales  are  quite  independent  and  bond  fide  : 
Baker  v.  Peck,  9  W.  E.  472 ;  Bover  v.  Ruck,  5  Giff.  b7. 
Purchase  by         A.  trustee  is  not  precluded  from  purchasing  the  trust  property 
cestui  que  trust,  from  his  cestui  que  trust :  Coles  v.  Trccothick,  9  Yes.  234.     "  But, 
though  permitted,  it  is  a  transaction  of   great  delicacy,  and 
which  the  Court  will  watch  with  the  utmost  diligence  ;  so  much 
that  it  is  very  hazardous  for  a  trustee  to  engage  in  such  a  trans- 
action.    ...     A  trustee  may  buy  from  the  cestui  que  trust, 
provided  there  is  a  distinct  and  clear  contract,  ascertained  to  be 
such   after  a  jealous   and   scrupulous  examination   of   all  the 
circumstances,  proving  that  the   cestui  que  trust  intended  the 
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trustee  should  buy ;  and  tliere  is  no  fi'aud,  no  concealment,  no  Ctap.  V,  s.  2. 
advantage  taken  by  the  trustee  of  information  acquired  by  him 
in  the  character  of  trustee : "  i^er  Lord  Eldon,  ibid.,  pp.  244, 
246 ;  and  see  Ex  parte  Lacey,  6  Yes.  625 ;  Morse  v.  Royal,  12 
Yes.  355 ;  Doicncs  v.  Grazchrook,  3  Mer.  200. 

In  fact,  wherever  the  trustee  has  purchased  from  his  cestui  Onus  of  proof. 
qm  trust,  he  must  be  prepared,  if  within  a  reasonable  time  the 
transaction  is  called  in  question  by  the  cestui  que  trust,  to  show 
its  fau'ness.  The  burden  lies  upon  him  of  proving  that  the 
bargain  was  as  good  as  any  that  could  have  been  obtained,  and 
not  upon  the  cestui  que  trust  of  proving  the  contrary  {Pisani  v. 
A.'G.for  Gibraltar,  L.  E,.  5  P.  C.  516  ;  and  see  Lowther  v.  Low- 
ther,  13  Yes.  95,  103  ;  Murphy  v.  O'Shea,  2  J.  &L.  424;  Waters 
V.  Thorn,  22  Beav.  547 ;  Denton  v.  Donner,  23  Beav.  285 ;  Luff 
V.  Lord,  34  Beav.  220) ;  unless  the  cestui  que  trust  has  acquiesced 
for  a  long  time,  see  jiost,  p.  140. 

The  mere  uncorroborated  statement  of  the  trustee  as  to  the 
fairness  of  the  transaction,  contradicted  by  the  other  side,  is  not 
sufficient  to  support  the  sale :  Dunne  v.  English,  L.  E,.  18  Eq. 
524,  and  cases  there  cited. 

If  the  Court  comes  to  the  conclusion  that  the  transaction  was  Trustee  rc- 
not  fair,  it  will  not  be  prevented  from  setting  aside  the  sale  a^kwTo  ^     ' 
by  the  fact  that  the  trustee  had  retired  from  the  trust  with  a  p^^'cliase. 
view  to  making  the  purchase :  Sparing  v.  Pride,  4  De  Gr.  J.  &  S. 
395. 

A  purchase  from  his  cestui  que  trust  by  the  trustee  who  was  By  trustee 
also  his  solicitor  was  upheld  where  he  had  failed  to  meet  with  ^Ucitor! 
any  other  purchaser,  and  the  transaction  had  been  fairly  carried 
out  :  Clarke  v.  Swaile,  2  Ed.  134. 

A  sale  by  a  devisee  in  trust  for  sale  of  part  of  the  property  By  trustee 
•to  the  trustees  of  his  own  marriage  settlement,  for  whom  he  also  agent  for 
instructed  an  agent  to  bid,  was,  under  the  circumstances,  upheld :  P^chascr. 
Hickley  v.  Ilickley,  2  Ch.  D.  190 ;  cf.  Ex  parte  Bennett,  10  Yes. 
381. 

But  if  the  trustee  effects  the  purchase  by  taking  any  unfair  Unfau-  ad- 
ad  vantage  of  the  confidence  reposed  in  him  by  the  settlor,  the        '  °  * 
sale  will  be  set  aside,  or  he  will  be  declared  to  be  a  trustee  for 
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Chap.  V.  s.  2.  the  settlor  as  to  any  money  he  may  have  gained  over  and  above 
the  price  he  paid :  Fox  v.  Mackreth,  2  Bro.  C.  C.  400 ;  2  Cox, 
320 ;  Wh.  &  Tud.  L.  0.  Yol.  I.  123. 
"^^h^^  r^  If  the  trustee,  having  improperly  purchased,  sells  to  a  pur- 

froin  trustee,    chascr  who  has  notice  of  the  circumstances,  such  purchaser  will 
be  equally  liable  to  have  his  purchase  set  aside :   Dunbar  v. 
Tredennick,  2  Ball  &  B.  304  ;  Att.-Gen.  v.  Lord  Dudley,  Coop. 
146  ;  Spencer  v.  Topham,  22  Beav.  573. 
Third  parties        If  a  trustee  purchases  the  trust  property  and  brings  an  action 
objection.        against  third  parties  to  enforce  his  rights,  such  parties  cannot 
raise  the  objection  that  the  purchase  was  an  improper  one,  see 
Knight  v.  Boicyer,  23  Beav.  609 ;  2  De  Gr.  &  J.  421 ;  a  case  of 
a  purchase  by  a  solicitor  from  his  client. 
Where  cesiuis       Where  the  cestuis  que  trust  are  infants,  the  only  safe  way  for 
infants.  a  trustee  to  purchase  the  property  is  under  the  sanction  of  the 

Court.     See   Walker  v.  Campbell,  5   Yes.  678;   13  Yes.  601 ; 
Farmer  v.  Dean,  32  Beav.  327. 
Leave  to  bid.        But  a  trustee  will  not  be  allowed  to  bid  on  a  sale  by  the 
<^^  Court  if  any  of  the  cestuis  que  trust  object :  Tennant  v.  Trenchard, 
L.  E.  4  Ch.  537. 

A  person  in  a  fiduciary  position  who  has  obtained  leave  to 
bid,  must  either  abstain  from  laying  any  information  before  the 
Court  in  order  to  obtain  its  approval,  or  he  must  lay  before  it 
all  the  information  he  possesses,  which  is  material  to  enable  the 
Court  to  form  a  correct  opinion :  Bosicell  v.  Coaks,  27  Ch.  D. 
424. 
Executor  pur-  An  executor  cannot  become  the  purchaser  from  himself  of 
himself.        ^  any  part  of  the  assets  of  his  testator  :  Hall  v.  Halkt,  1  Cox, 

134. 
Renewing  A  trustee  taking  leasehold  property  at  a  valuation,  and  sub- 

sequently renewing,  will  be  held  to  be  a  trustee  and  accountable 
to  the  cestui  que  trust :  Killick  v.  Flexney,  4  Bro.  C.  C.  161 ; 
and  see  Keech  v.  Sandford,  1  Wh.  &  Tu.  L.  C.  46. 
Executor  sell-  An  executor  may  purchase  from  his  co-executor,  but  the  onus 
executor."  *  of  proving  that  he  gave  full  value  rests  with  him  :  Kilbee  v. 
Sneyd,  2  Mol.  186,  191 ;  and  see  Ee  BieVs  Estate,  L.  E.  16 
Eq.  577. 
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As  to  the  sale  of  a  share  in  a  partnership  to  the  surviving  Chap.  V.  a.  2. 
partners  who  are  also  executors,  see    Vf/sc  v.  Foster^  L.  R.  7  Executors 
H.  L.  318  ;  Cook  v.  Collingrklge,  Jac.  607.  l^^ZZli 

An  agent  for  sale,  like  a  trustee  for  sale,  can  himself  pur-  ^«^^«^- 
chase  the  property  from  his  principal,  but  the  purchase  is  liable  jn^chasef  but 
to  be  set  aside  on  the  like  grounds  as  a  purchase  by  a  trustee  ^e^gjj^jj^^^j** 
from  his  cestui  que  trust :   York  Buildings  Co.  v.  Mackenzie,  8 
Bro.  P.  C.  42. 

Thus,  if  the  agent  takes  advantage  of  the  negligence  and 
extravagance  of  the  principal  {Watt  v.  Grove,  2  Sch.  &  Lef. 
492),  or  being  employed  to  value  the  estate  and  sell  by  auction, 
values  it  at  too  small  a  sum,  and  faihng  to  sell,  immediately 
offers  to  purchase  himself  at  his  own  valuation  {Oliver  v.  Court, 
8  Pri.  127),  the  transaction  will  be  set  aside. 

So,  too.  the  sale  will  be  set  aside  if  the  agent  does  not  disclose  Agent  must 

,.         .'•Til,  I'll  1  ,-rx  -nT-7T-r»     disclose  that 

to  his  prmc^pal  that  he  is  the  purchaser  {Dunne  v.  English,  JL.  it.  he  is  the 

18  Eq.  524),  especially  if  he  attempts  to  conceal  the  fact  by  P^'^^^^^- 

purchasing  in  the  name  of  some  one  else :    Woodhouse  v.  Mere- 

dith,  1  Jac.  &  W.  204 ;  Charter  v.  Trevelyan,  11   CI.  &  Fin. 

714  ;  and  see  Leivis  v.  Hillman,  3  H.  L.  C.  607.     Even  though 

the  sale  may  be  perfectly  fair  in  every  respect,  the  mere  fact 

that  the  agent  did  not  disclose  that  he  was  himself  the  purchaser 

is  sufficient  to  invalidate  it :  McPherson  v.  TFatt,  3  App.  Cas. 

254. 

An  agent  for  sale  cannot  purchase  the  property  where  his  Agcut  of 
principal  cannot  liimself  purchase,  as  by  reason  of  his  being  a 
trustee  :  Ilall  v.  Ha  I  let,  1  Cox,  134 ;  Lord  Hardwicke  v.  Vernon, 
4  Yes.  411 ;  Whitcomh  v.  Minchin,  5  Mad.  91 ;  Be  Bloye's  Trusts, 
I  Mac.  &  G-.  488  ;  sub  nom.  Lewis  v.  Hillman,  3  H.  L.  C.  607. 

A  trustee  for  sale  cannot  act  as  agent  for  the  purchaser :  Trustee  for 
Ex  parte  Bennett,  10  Ves.  381 ;  but  see  Hickleg  v.  Hickley,  2  p^chSer.  °^ 
Ch.  D.  190. 

A  solicitor  or  general  agent  em2:)loyed  to  manage  property  Solicitor  may- 
is  in  the  same  position  as  an  agent  employed  for  a  particular  client, 
sale.     There  is  no  rule  that  a  solicitor  cannot  purchase  from 
his  client :  Cane  v.  Lord  Allen,  2  Dow.  289  ;  and  see  Gibson  v. 
Jeyes,  6  Ves.  266  ;  Leivis  v.  Hillman,  3  H.  L.  C.  607  ;    Widgery 
V.  Tepper,  7  Ch.  D.  423. 
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Chap.  V.  s.  2. 

But  sale 
liable  to  be 
set  aside. 


Solicitor  for 
vendor  sellinj 
to  another 
client. 


Relationship 
must  be  still 
subsisting. 


Independent 
solicitor. 


Solicitor's 
clerk. 

Barrister. 


Arbitrator. 
Rector  cannot 


In  general  a  solicitor,  purchasing  from  his  client,  will  not  be 
allowed  to  make  any  gain  to  himself  at  the  expense  of  the  latter  : 
T?/rrell  v.  Bank  of  London,  10  H.  L.  C.  26.  See  also  the  fol- 
lowing cases  where  the  sale  was  set  aside  :  Ward  v.  Sartpole,  3 
Bli.  470  ;  Jones  v.  Thomas,  2  Y.  &  C.  Ex.  498  ;  Uppington  v. 
Bullen,  2  Dru.  &  War.  184  ;  Charter  v.  Trevelyan,  11  CI.  &  Fin. 
714 ;  Robinson  v.  Briggs,  1  Sm.  &  Gr.  188 ;  Savery  v.  King,  5 
H.  L.  C.  627 ;  Stump  v.  Gahy,  2  De  G.  M.  &  Q.  623  ;  Waters 
V.  Thorn,  22  Beav.  547;  Gresley  v.  Mousley,  4  De  G.  &  J.  78. 
In  the  following  cases  the  sale  was  not  set  aside  :  Montesquieu  v. 
Sandys,  18  Yes.  302  ;  Champion  v.  Bighy,  1  Euss.  &  M.  539 ; 
Salmon  v.  Cutts,  4  De  G.  &  S.  125  ;  affirmed,  16  Jur.  623. 

If  a  solicitor  sells  to  another  client  he  must  satisfy  the  Court 
that  he  has  done  as  much  for  the  vendor  as  he  would  have  done 
if  the  purchaser  had  not  also  been  a  client :  Hesse  v.  Briant,  6 
De  a.  M.  &  G-.  623. 

If  in  the  particular  transaction  the  relationship  of  solicitor 
and  client  does  not  exist,  the  rule  has  no  application  :  Edwards 
V.  Meyrick,  2  Hare,  60.  But  it  seems  that  it  would  be  difficult 
to  prove  this  if  the  solicitor  had  habitually  acted  for  the  client, 
and  as  such  had  had  opportunities  for  finding  out  the  value  of  the 
property.  See  Austin  v.  Chambers,  6  CI.  &  Fin.  1  ;  Bellamy  v. 
Sabine,  2  Ph.  425  ;  Holman  v.  Loynes,  4  De  G.  M.  &  G.  270. 

Nor  does  the  rule  apply  where  the  solicitor  is  a  creditor  for 
costs,  and  insists  upon  security,  as  by  mortgage  of  the  client's 
property:  Johnson  v.  Fesemeyer,  3  De  G.  &  J.  13. 

But  in  all  cases  where  the  solicitor  wishes  to  purchase  pro- 
perty from  his  client  he  will  do  well  to  insist  on  the  intervention 
of  another  professional  adviser:  Pisani  v.  A.-G.for  Gibraltar, 
L.  E.  5  P.  C.  516 ;  and  see  Gibbs  v.  Daniel,  4  Giff.  1. 

A  solicitor's  clerk  is  in  the  same  position  with  regard  to  a 
client  as  the  solicitor  himself :  Hobday  v.  Peters,  28  Beav.  349. 

A  barrister  who  has  advised  a  client  cannot  take  advantage 
of  the  knowledge  so  acquired  to  purchase  his  client's  property : 
Carter  v.  Palmer,  8  CI.  &  Fin.  (j^7. 

An  arbitrator  cannot  purchase  claims  which  are  under  refer- 
ence to  him  :  Blennerhassett  v.  Day,  2  Ball  &  B.  104,  116. 

A  rector  cannot  purchase  a  portion   of  his  glebe  sold  for 
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redemption  of  Lind  tax  :  Grover  v.  IlugcJI^  3  Euss.  428  ;    and    Chap.  V.  ».  2. 
Bee  Greenlaw  v.  King,  3  Beav.  49.  pureliaso 

As  to  a  sale  or  lease  by  the  owner  to  tlie  steward  of  an  estate,  f  ^  ^' 

''  ^  .  ,,  Steward  of 

see  Sehcy  v.  Rhoades,  2  Sim.  &  St.  41 ;  1  Bli.  N.  S.  1 ;  Cane  v.  an  estate. 
Lord  Allen,  2  Dow.  289. 

As  to  dealings  with  the  trust  property  between  a  trustee  and  Relative  of 
his  relative,  see  Fcrrahy  v.  Hohson,  2  Ph.  255. 

A  promoter  of  a  company  stands  in  a  fiduciary  position  Syndicate 
towards  the  company  :  Erlanger  v.  New  Sombrero  Phosphate  Co.,  company. 
3  App.  Cas.  1218 ;  and  see  Buckley,  509. 

If  the  Court  decides  against  the  trustee  the  purchase  will  be  Remedies  of 
altogetlier  set  aside,  and  the  property  ordered  to  be  recouveyed, 
as  in  York  Buildings  Co.  v.  Mackenzie,  8  Bro.  P.  C.  42  ;  Ex  x>arte 
Betinett,  10  Yes.  381 ;  Boswell  v.  Coaks,  27  Ch.  D.  424 ;  or  the 
trustee  will  have  to  account  for  any  profit  he  has  made,  as  in " 
Fox  V.  Mackreth,  2  Bro.  C.  C.  400 ;  2  Cox,  320  ;  1  Wh.  &  Tud. 
L.  C. ;  Wliichcote  v.  Lawrence,  3  Yes.  740  ;  Baker  v.  Carter,  1 
Y.  &  C.  Ex.  250 ;  with  interest  at  five  per  cent.,  if  he  has  been 
guilty  of  fraud  :  Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas.  26  ; 
or  another  sale  will  be  directed,  and  if  no  one  bids  more  than 
the  trustee  has  given,  he  ^vill  be  held  to  his  bargain,  as  in 
Ex  parte  Reynolds,  5  Yes.  707 ;  Ex  parte  Hughes,  6  Yes.  617  ; 
Ex  parte  Lacey,  6  Yes.  625 ;  Lister  v.  Lister,  6  Yes.  631 ;  Ex 
parte  Badcock,  Mont.  &  Mac.  231. 

The  trustee  will  be  entitled  to  receive  back  his  purchase-  Trustee  en- 
money,  with  interest  at  four  per  cent.,  and  sums  properly  ex-  repaid. 
pended  for  repairs :  York  Buildings  Co.  v.  Mackenzie,  8  Bro. 
P.  C.  42,  70 ;  Campbell  v.  Walker,  5  Yes.  678,  683 ;  Ex  parte 
James,  8  Yes.  337,  352 ;  Robinson  v.  Ridley,  6  Mad.  2  ;  Watson 
V.  Toone,  6  Mad.  153  ;  Smedley  v.  Varley,  23  Beav.  358.  He 
will  also  be  allowed  for  money  spent  on  improvements  (see  the 
above  cases),  imless  he  has  been  guilty  of  gross  fraud:  Baugh 
V.  Price,  1  Wils.  Ex.  320 ;  Kenney  v.  Broicne,  3  Eidg.  P.  C. 
462,  518  ;  and  see  Oliver  v.  Court,  8  Pri.  127  ;  Boswell  v.  Coaks, 
27  Ch.  D.  424,  458. 

If  II  person  has  a  title  in  equity  to  be  relieved  against  a  sale,  Tlcir-at-law 
he  has,  after  the  sale,  a  devisable  interest  in  the  property  sold  ;  ^Islui^ue  u-ust 
consequently  his  devisees  (Qresley  v.  Mousley,  4  De.  G.  &  J.  78;  ^7  ^^'^s 
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Acquiescence 
by  cesitii  que 
trust. 


Acquiescence 
by  creditors. 


Confirmation 
by  cestui  que 
trmt. 


1  Giff.  450  ;  3  De  G.  F.  &  J.  433),  or  his  heir-at-law  {Stump  v. 
Gahy^  2  De  Gr.  M.  &  Gr.  623),  may  bring  an  action  to  have  the 
sale  set  aside. 

If  for  a  considerable  time  the  cestui  que  trust  has  acquiesced 
in  the  transaction,  he  cannot  have  it  set  aside  unless  he  shows 
special  circumstances  {Price  v.  JBf/rn,  cited  5  Yes.  681 ;  Baker  v. 
Head,  18  Beav.  398;  Wentworth  v.  Lloyd,  32  Beav.  467;  af- 
firmed, 10  Jur.  N.  S.  960;  BariceU  v.  Banvell,  34  Beav.  371 ; 
Edwards  v.  Meyrich,  2  Hare,  60)  ;  such  as  concealment  by  the 
trustee  {Watson  v.  Toone,  6  Mad.  153;  Randall y.  Errington,  10 
Yes.  423  ;  Chalmer  v.  Bradley,  1  Jac.  &  W.  51),  or  fraud  : 
Roche  V.  O'Brien,  1  BaU  &  B.  330 ;  Bosicell  v.  Coaks,  27  Ch.  D. 
424. 

What  is  a  reasonable  time  depends  chiefly  upon  the  oppor- 
tunity the  cestui  que  trust  had  for  finding  out  the  real  nature  of 
the  transaction.  See  Gregory  v.  Gregory,  Coop.  201 ;  affirmed, 
Jac.  631 ;  Champion  v.  Righy,  1  Euss.  &  M.  539  ;  Roberts  v, 
Tunstall,  4  Hare,  257 ;  Gresley  v.  Mousley,  4  De  G.  &  J.  78. 
Time  will  not  run  while  the  cestui  que  trust  is  an  infant :  Camp)-^ 
hell  V.  Walker,  5  Yes.  678  ;   Watson  v.  Toone,  6  Mad.  153. 

It  is  harder  to  prove  acquiescence  on  the  part  of  a  large  body 
of  creditors,  than  on  the  part  of  an  individual.  See  Whichcote  y, 
Lawrence,  3  Yes.  740,  752 ;  and  see  Lover  v.  Buck,  5  Giif. 
57. 

The  sale  to  the  trustee,  though  invalid  in  the  first  instance, 
may  be  subsequently  confirmed  by  the  cestui  que  trust:  Morse  v. 
Royal,  12  Yes.  355.  "  But  when  the  original  fraud  is  clearly 
established  by  circumstances  not  liable  to  doubt,  a  confirmation 
of  such  a  transaction  is  so  inconsistent  with  justice,  so  unna- 
tural, so  likely  to  be  connected  with  fraud,  that  it  ought  to  be 
watched  with  the  utmost  strictness,  and  to  stand  only  upon  the 
clearest  evidence,  as  an  act  done  with  all  the  deliberation  that 
ought  to  attend  a  transaction,  the  effect  of  which  is  to  ratify  that 
which  in  justice  ought  never  to  have  taken  place : "  per  Lord 
Erskine,  Ibid.  p.  373  ;  and  see  Le  Bussche  v.  Alt,  8  Ch.  D. 
286. 

The  confirmation  may  be  by  a  subsequent  deed  quite  inde- 
pendent of  the  original  transaction  ( Wood  v.  Loicnes,  18  Yes. 
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120) ;  or  it  may  be  by  will :  Stump  v.  Gahy,  2  De  G.  M.  &  G.   Chap,  v.  g.  2. 
623 ;  but  see  Waters  v.  TJiorn,  22  Beav.  547. 

But  the  cestui  que  trust  must  at  the  time  of  confirmation  be  in 
possession  of  all  the  facts,  and  must  also  be  aware  that  the  pur- 
chase was  invalid :  Boche  v.  O'Byien,  1  Ball  &  B.  330 ;  Dunbar 
V.  Tredenmcly2  Ball  &  B.  304;  Salmon  v.  Cutis,  4  De  G.  & 
Sm.  125;  affimied,  16  Jur.  623 ;  Savenj  v.  King,  5  II.  L.  C.  627. 

A  confirmation  approved  by  independent  solicitors  will  pro- 
bably be  upheld:  De  ]\Iontmorency  v.  Devereux,  7  CI.  &  Fin. 
188 ;  but  see  GibJjs  v.  Daniel,  4  Giff.  1. 


Sect.  3. — Sale  hy  Tenant  for  Life. 

By  the  53rd  section  of  the  Settled  Land  Act,  1882,  it  is  Tenant  for 
declared  that  a  tenant  for  life  shall,  in  exercising  any  power   ^  ®  ^  ^^  ^®- 
under  the  Act,  have  regard  to  the  interests  of  all  parties  entitled 
under  the   settlement,   and  shall  in  relation  to  the   exercise 
thereof  by  him  be  deemed  to  be  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee  for  tliose  parties. 

A  tenant  for  life  therefore  cannot  sell  to  himself  (see  p.  134) ; 
although  he  is  not  precluded  from  buying  from  the  trustees  of 
his  settlement,  who  have  a  power  of  sale  with  his  consent  or  at 
his  request :  Howard  v.  Ducane,  T.  &  E.  81 ;  Dicconson  v.  Talbot, 
L.  E.  6  Ch.  32. 

Whether  he  can  now  grant  a  lease  to  himself  may  be 
doubted.  See  Wilson  v.  Sewell,  4  Burr.  1979  ;  Bcvan  v.  Habgood, 
1  J.  &  n.  222. 

The  tenant  for  life  is  defined  to  be  the  person  who  is  for  the  Who  is  a 
time  being  under  a  settlement  beneficially  entitled  to  possession  nfe. 
of  the  settled  land  for  liis  life :  sect.  2,  sub-s.  5. 

By  sect.  58  the  powers  of  a  tenant  for  life  are  conferred 
upon  the  following  persons  when  their  estates  or  interests  are  in 
possession : — 

1.  A  tenant  in  tail. 

2.  A  tenant  in  foe  simple  witli  an  executory  gift  over.  See 
Be  Morgan,  24  Ch.  D.  114;  Be  James's  Settled  Estates,  32 
W.  E.  898. 


142 


SALES  AND  PURCHASES  BY  TRUSTEES. 


Chap.  V.  s.  3, 


Infant. 


Married 
woman. 


Lunatic. 


Power  to  sell 
and  lease. 

Where  tenant 
for  life  has 
assigned  his 
interest. 


3.  A  person  entitled  to  a  base  fee. 

4.  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent.  See  Re  Hazle^s  Settled  Edates, 
26  Ch.  D.  428. 

5.  A  tenant  for  tbe  life  of  another,  not  holding  merely  nnder 
a  lease  at  a  rent. 

6.  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life,  whose  estate  is  liable  to  cease  in  any  event 
during  that  life,  or  is  subject  to  a  trust  for  accumulation  of 
income.    See  Re  Hazk's  Settled  Estates,  26  Ch.  D.  428. 

7.  A  tenant  in  tail  after  possibility  of  issue  extinct. 

8.  A  tenant  by  the  curtesy.    See  Settled  Land  Act,  1884,  s.  8. 

9.  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any 
other  life,  whether  subject  to  expenses  of  management  or  not, 
or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event.  Under  this  sub-section 
a  person  is  included,  although  the  surplus  income  payable  to 
him  is  little  or  nothing :  Re  Jones,  24  Oh.  D.  583 ;  Re  Clitheroe's 
Estate,  28  Ch.  D.  378. 

If  an  infant  is  entitled  in  possession  to  land  he  is  to  be 
deemed  a  tenant  for  life  thereof  (sect.  59) ;  and  the  trustees  may 
exercise  his  powers  on  his  behalf :  sect.  60.  See  Re  Wells,  31 
W.  E.  764 ;  Re  Buke  of  Neweastle' s  Estates,  24  Ch.  D.  129.  In 
appointing  trustees  for  this  purpose  the  Court  can  authorize 
them  to  sell  out  of  Court :  Re  Price,  27  Ch.  D.  552. 

A  married  woman  tenant  for  life  can  exercise  the  powers 
given  by  the  Act,  without  or  with  the  concurrence  of  her  hus- 
band, according  as  she  is  or  is  not  entitled  for  her  separate  pro- 
perty.    See  sect.  61. 

Where  the  tenant  for  life  is  a  lunatic,  the  committee  of  his 
estate  may  under  an  order  of  the  Lord  Chancellor  exercise  the 
powers  of  a  tenant  for  life :  sect.  62.  See  Re  Taylor,  31  W.  E. 
596 ;  Re  Ray's  Settled  Estates,  25  Ch.  D.  464. 

Power  to  sell  the  settled  land  is  given  to  the  tenant  for  life 
by  sects.  3,  4 ;  power  to  lease  by  sects.  6  et  seq. 

The  power  of  sale  is  exerciseable  by  the  tenant  for  life  after 
any  assignment  of  his  interest :  sect.  50,  sub-sect.  1.     But  the 
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assignee's  rights  are  not  to  be  affected  without  his  consent :    Chap.  v.  s.  3. 
sub-sect.  3. 

This  provision  is  in  accordance  with  the  law  as  laid  down  in 
the  following  cases :  Berry  v.  White,  Bridg.  82,  91 ;  Ren  v. 
BuIkeJcy,  1  Doug.  292  ;  Goodright  v.  Cator,  Ibid,  478 ;  West  v. 
Berne y,  1  Euss.  &  M.  431 ;  Simj^son  v.  Bathurst,  L.  E.  5  Ch. 
193  ;  and  see  ante,  p.  126. 

The  trustees  of  the  settlement  for  the  purposes  of  the  Act  are  Who  are 
by  sect.  2,  sub-sect.  8,  defined  to  be  the  persons,  if  any,  who  are 
for  the  time  being  under  a  settlement  trustees  with  power  of 
sale  of  settled  land,  or  with  power  of  consent  to,  or  approval  of, 
the  exercise  of  such  a  power  of  sale ;  or  if  under  a  settlement 
there  are  no  such  trustees,  then  the  persons,  if  any,  for  the  time 
being  who  are  by  the  settlement  declared  to  be  trustees  thereof 
for  purposes  of  this  Act. 

If  there  are  no  such  trustees  they  must  be  appointed  under 
sect.  38.     See  Be  Garnett  Orme's  Contract,  25  Ch.  D.  595. 

A  tenant  for  life  who  is  selling  the  settled  land  under  the  Sale  by  teuant 
Settled  Land  Act,  1882  (see  sect.  3),  must  comply  with  the  pro- 
visions of  the  following  sections. 

Sect.  45.  He  must  give  one  month's  notice  to  the  trustees,  Notice  to 
and  their  solicitor,  if  known,  of  his  intention  to  exercise  his 
powers.  By  sect.  5,  sub-sect.  1,  of  the  Settled  Land  Act,  1884, 
such  notice  mny  be  of  a  general  intention  in  that  behalf.  This 
alters  the  law  as  laid  down  in  Re  Ray^s  Settled  Estates,  25  Ch.  D. 
4G4.  The  number  of  trustees  must  not  be  less  than  two  at  the 
date  of  notice :  sub-sect.  2.  If  there  are  no  trustees  existing, 
new  trustees  must  be  appointed  :  lV7iccIir right  v.  Walker,  23 
Ch.  D.  752. 

The  notice  is  properly  served  by  posting  registered  letters  to  Service  of 
the  usual  or  last-known  place  of  abode  of  each  of  the  trustees 
(sub-sect.  1),  whether  the  letters  are  ever  received  or  not:  see 
Household  Fire  Insurance  Co.  v.  Grant,  4  Ex.  D.  216 ;  Carta 
Para  Gold  Mining  Co.  v.  Fastnedge,  30  W.  E.  880. 

Sect.  4.  The  sale  may  be  by  auction  or  by  private  contract,  iManncr  of 
and  in  one  or  several  lots,  with  reserve  biddings,  and  subject  to 
any  stipulations  as  to  title.     Sub-sects.  3,  4,  5. 
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Mansion- 
house. 


Chap.  V.  B.  3.      It  must  be  for  the  best  price  that  can  reasonably  be  obtained. 

Price.  The  Court  will  not  at  the  suit  of  the  remainderman  restrain  a 

sale  on  merely  speculative  evidence  as  to  an  expected  increase  in 
value  from  the  development  of  mines  and  the  construction  of 
a  railway  through  the  estate :  Thomas  v.  WUUams^  24  Ch.  D. 
558. 

Sect.  15.  The  principal  mansion-house  and  the  demesnes 
thereof  cannot  be  sold  without  the  consent  of  the  trustees  or  an 
order  of  the  Court.  As  to  what  is  a  principal  mansion-house, 
see  Re  Spimcaf/s  Settled  Estates,  10  Ch.  D.  230. 

The  mere  fact  that  the  settlor  has  expressly  forbidden  the 
mansion-house  to  be  sold  is  no  ground  for  not  sanctioning  a  sale 
by  the  tenant  for  life :  Re  Brown's  Will,  27  Ch.  D.  179. 

If  there  is  more  than  one  estate  in  the  family  the  Court  will 
more  readily  sanction  a  sale :  Marquis  Camden  v.  Murray,  27 
Sol.  Jour.  652. 

Heirlooms,  The  tenant  for  life  is  empowered  under  sect.  37  to  sell  the. 

heirlooms.  But  he  must  first  obtain  an  order  of  the  Court :  sub- 
sect.  3 ;  and  see  Re  Broicn's  Will,  27  Ch.  D.  179. 

Minerals.  Sect.  17.  The  tenant  for  life  can  sell  the  surface  apart  from 

the  minerals,  or  the  minerals  apart  from  the  surface.  This 
power  can  also  be  exercised  by  the  trustees  on  behalf  of  an 
infant  tenant  for  life :  Re  Duke  of  Neivcastleh  Estates,  24 
Ch.  D.  129. 

Contract.  Sect.  31.  The  tenant  for  life  can  enter  into  the  contract  for 

sale.  Such  contract  will  bind  the  remainderman  (sub-sect.  2 ;  and 
see  Shannon  v.  Bradstreet,  1  Sch,  &  L.  52),  unless  the  terms  are 
not  authorized  (see  Richetts  v.  Bell,  1  De  Gr.  &  S.  335),  or  are 
not  in  accordance  with  the  Statute  of  Frauds :  see  Blore  v, 
Sutton,  3  Mer.  237.  But  the  remainderman  will  not  be  per- 
mitted to  repudiate  the  contract  after  acquiescence :  Stiles  v. 
Cowper,  3  Atk.  692 ;  and  see  Ramsden  v.  Dyson,  L.  E.  1 
H.  L.  129. 

The  contract  may  be  varied  or  rescinded :  sub-sects.  2,  3. 

Conveyance,  Sect.  20  gives  the  tenant  for  life  power  to  convey.  Such 
conveyance  will  take  effect  subject  to  all  interests  prior  to  the 
settlement,  and  to  other  interests  mentioned  in  sub-sect.  2. 
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Sect.  5  empowers  the  tenant  for  life  to  transfer  any  in-    ^^^P-  ^'  ^'  ^^ 
cumbrance  on  the  land  sold  to  any  other  part  of  the  settled 
land,  with  the  consent  of  the  incumbrancer. 

Sect.  22.     The  purchase-money  must  be  paid  either  to  the  Payment  of 
trustees  of  the  settlement,  or  into  Court,  at  the  option  of  the  money, 
tenant  for  life. 

Money  paid  into  Court  under  the  Lands  Clauses  Act  may  be 
paid  out  to  the  trustees :  Ee  Duke  of  Rutland^s  Settlement,  31 
W.  E.  947 ;  Re  Wrighfs  Trusts,  24  Ch.  D.  662 ;  Re  Harrop's 
Trusts,  ibid.  717 ;  and  see  sect.  32. 

Sect.  39.  There  must  be  at  least  two  trustees  to  receive  the 
money,  unless  the  settlement  authorizes  payment  to  one. 

Sect.  40.     The  trustee's  receipt  is  an  effectual  discharge. 

Sect.  54  gives  a  general  protection  to  purchasers  dealing  in  Protection  of 
good  faith  with  the  tenant  for  life. 


Sect.  4. — Sale  by  Executors  for  Payment  of  Debts. 
It  is  now  settled  that  if  a  testator  wills  or  devises  (Trott  v.  Direction  in 

"will  that  debta 

Vernon,  2  Yern.  708),  or  directs  {Williams  v.  Chitty,  3  Yes.  be  paid. 
545),  or  desires  {Harding  v.  Grady,  1  Dru.  &  War.  430)  his 
debts  to  be  paid,  or  gives  his  property  after  his  debts  are  satisfied 
{Sarris  v.  IngUdexo,  3  P.  Wms.  91),  he  thereby  charges  his 
debts  on  the  real  estate,  and  the  executors  take  an  implied 
power  of  sale.  See  cases  collected  in  Jarm.  "Wills,  4th  ed.  ii. 
585  et  seq.  In  all  the  decided  cases,  however,  the  real  estate 
was  mentioned  specifically  or  generally  in  the  will.  It  is  doubt- 
ful, therefore,  whether  a  direction  to  pay  debts  would  charge 
real  estate  of  which  no  mention  was  made.     See  Jarm.  591. 

No  charge,  however,  will  be  implied  where  the  direction  is  Direction  that 
that  the  executors  shall  pay  the  debts,  because  this  they  are  by  executor, 
bound  to  do  out  of  the  personal  property.    See  Keeling  v.  Broicn, 
5  Yes.  359. 

But  where  there  is  a  direction  that  the  executors  shall  pay 
the  debts,  accompanied  by  a  gift  of  the  testator's  real  estate  to 
them,  either  beneficially  or  on  trust,  the  debts  will,  if  the  per- 
sonal estate  is  insufficient,  be  payable  out  of  all  the  estate  so 

c.  L 
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Chap.  V.  8. 4.  given  to  them.     In  such  cases  the  entirety  of  the  liability  must 

be  thrown  on  the  entirety  of  the  estate  [In  re  Bailey,  12  Ch.  D. 

268),  unless  the  testator  has  specially  directed  the   debts  to 

be  paid  out  of  a  particular  property :  Thomas  v.  Britnell,  2  Ves. 

sen.  313.     This,  of  course,  does  not  alter  the  incidence  of  the 

charge  as  between  the  several  classes  of  property. 

Executors  When  the  executors  have  power  to  sell  for  payment  of  debts, 

wfthhi  twenty  ^^^7  ^^7  exercise  that  power  at  any  time  within  twenty  years 

years.  from  the  decease  of  the  testator,  and  they  need  not  answer  an 

inquiry  by  the  purchaser  whether  the  debts  have  been  paid : 

Be  Tdnqueray-  Willaume  and  Landau,  20  Ch.  D.  465. 

A  charge  by  the  testator  on  his  real  estate,  "  in  case  his  per- 
sonal estate  should  be  insufficient  for  the  payment  of  his  debts," 
does  not  render  it  necessary  for  the  executor  to  show  the  insuffi- 
ciency of  the  personal  estate :    Greetham  v.  Colton,  34  Beav. 
615. 
Proper  parties      The  question  sometimes  arises,  where  the  executors  have  an 
°^^^^^'       implied  power  of  sale,  and  can  give  a  receipt  for  the  purchase- 
money  (see  Greetham  v.  Colton,  34  Beav.  615),  who  are  the 
proper  persons  to  join  in  the  conveyance  for  the  purpose  of 
passing  the  legal  estate. 
Before  Lord         In  the  case  of  wills  cominff  into  operation  before  Lord  St. 

St.  Leonards' 

Act.  Leonards'  Act  (13th  August,  1859),  it  seems  that  where  there 

was  a  direction  that  the  debts  should  be  paid,  the  executors 
»  were  the  proper  persons  to  sell  and  convey,  because  this  gave 

them  a  power  of  sale  at  common  law:  Forbes  v.  Peacoclc,  11 
M.  &  "W".  630.  Where,  however,  there  was  only  a  charge  of 
debts  on  real  estate  which  was  not  devised  to  the  executors,  it 
seems  that  the  concurrence  of  the  devisee  or  heir-at-law  was 
necessary:  Doe  v.  Sughes,  6  Exch.  223;  and  see  Gosling  v. 
Carter,  1  Coll.  644 ;  Bobinson  v.  Lowater,  17  Beav.  592 ;  5  De 
G.  M.  &  Gr.  272,  in  which  case  the  concurrence  of  the  heir-at- 
law  was  obtained;  see  also  Sug.  Pow.  p.  115  et  seq.  Such 
cases,  however,  are  not  likely  to  arise  now,  because  it  is  not 
probable  that  executors  under  a  will  more  than  twenty  years 
,  old  will  be  selling  real  estate  for  payment  of  debts.     See  In  re 

^^^^^■^y^'Tanqucray-Wilkim^^^^  and  Landau,  20  Ch.  D.  465. 

,  Wills  whereby  debts  are  charged  on  the  real  estate,  coming 
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into  operation  after  the  13tli  August,  1859,  are  regulated  by    Chap.  V.  s.  4. 

Lord  St.  Leonards'  Act  (22  &  23  Yict.  c.  35),  which  provides  Under  Lord 

that  where  the  testator  has  devised  the  estate  so  charged  to  any  ^^^^  ^°^^^  ^ 

trustees  for  the  whole  of  his  interest,  and  shall  not  have  made 

any  express  provision  for  raising  the  debts  out  of  the  estate,  the 

trustees  may  raise  such  debts  by  a  sale  or  mortgage  of  the  estate. 

See  sects.  14,  15.     And  where  the  testator  has  not  devised  his 

whole  interest  in  the  estate  to  any  trustees  his  executors,  if  any, 

shall  have  the  like  power  of  raising  the  said  moneys.     See 

sect.  16. 

This  enactment  does  not  extend  to  the  case  of  an  administrator 
with  the  will  annexed  :  In  re  Clay  and  Tetley^  16  Ch.  D.  3.  See 
also  sects.  17  and  18. 

A  charare  of  debts  on  the  real  estate  authorizes  a  mortgage  as  Charge  of 

°  °   °  debts  autho- 

well  as  a  sale  (see  Lord  St.  Leonards'  Act,  s.  14 ;  Corser  v.  rizes  mort- 
Cartwright,  L.  E.  7  H.  L.  731),  and  apparently  any  dealing  ^^^^" 
with  the  real  estate  by  which  the  testator's  debts  are  satisfied  or 
compromised:    West  of  England  Bank  v.  Murch,  23  Ch.   D. 
138. 

The  purchaser  is  not  affected  if  the  executor  misapply  the 
purchase-money :  Corser  v.  Cartivright,  L.  E.  7  H.  L.  731. 


Sect.  5. — Sale  hy  Mortgagee. 

Although  a  mortgagee,  in  exercising  his  power  of  sale,  is  not  Mortgagee  to 
a  trustee  for  the  mortgagor,  even  though  the  mortgage  is  in  the  trustee, 
form  of  a  trust  for  sale  ( Warner  v.  Jacoh^  20  Ch.  D.  220 ;  ex- 
plaining Robertson  v.  Norris,  1  Griff.  421 ;  and  see  Anon.,  6  Mad. 
10),  yet,  for  a  particular  purpose,  the  character  of  trustee  con- 
structively belongs  to  a  mortgagee :  Cholmondeley  v.  Clinton,  2 
Jac.  &  W.  1,  182 ;  Lohson  v.  Land,  8  Hare,  216,  220.     He  is    <> 
a  trustee  for  the  mortgagor  of  the  surplus  money :  Locking  v. 
Parker,  L.  E.  8  Ch.  30;  Re  Alison,  11  Ch.  D.  284;  Banner  v. 
Berridge,  18  Ch.  D.  254 ;  and  see  Conveyancing  Act,  1881,  s.      > 
21,  sub-s.  3.     See  also^^os^,  p.  151. 

In  the  case  of  West  London  Commercial  Bank  v.  Reliance  Build' 
ing  Society  (27  Ch.  D.  187),  it  was  held  that  where  property, 
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Fraudulent 
sale. 


Disadvan- 
tageous sale 


Chap.  V.  s.  5.  subject  to  two  mortgages,  was  sold  by  tbe  mortgagor,  and  the 
first  mortgagees  joined  for  the  purpose  of  being  paid  off  and 
conveying  the  legal  estate  to  the  purchaser,  they  were  liable  to 
the  second  mortgagees,  of  whose  charge  they  had  notice,  because 
they  allowed  the  mortgagor  to  receive  the  surplus. 

A  sale  by  a  mortgagee  at  a  fraudulent  undervalue,  or  by 
collusion  with  the  purchaser,  will  be  set  aside  :  Jones  v.  Matthie, 
11  Jur.  504 ;  varying  2  Coll.  465. 

The  mere  fact,  however,  of  the  sale  being  very  disadvan- 
tageous is  no  ground  for  interference,  unless  the  price  is  so  low 
as  to  be  in  itself  evidence  of  fraud  :  Warner  v.  Jacob,  20  Ch.  D. 
220. 

A  mortgagee  though  in  possession  may  not  give  a  portion  of 
the  land  to  the  trustees  of  a  charity,  neither  may  he  sell  it  to 
them  at  a  valuation  and  then  make  them  a  present  of  the  price : 
Davey  v.  Durrani,  1  De  Gr.  &  J.  535. 

He  may  allow  part  of  the  purchase-money  to  remain  on 
mortgage :  Ibid. ;  Thurloic  v.  Mackeson,  L.  E.  4  U.  B.  97. 

He  should  not  sell  under  conditions  of  sale  which  are  unduly 
depreciatory :  Hobson  v.  Bell,  2  Beav.  17  ;  Falkner  v.  Equitable 
Beversionary  Society,  4  Drew.  352  ;  and  see  p.  128. 

If  he  sells  the  mortgaged  property,  together  with  other  pro- 
perty, the  purchase-money  must  be  properly  apportioned :  Be 
Cooper  and  Allen's  Contract,  4  Ch.  D.  802. 

There  is  no  objection  to  the  first  and  the  second  mortgagees 
joining  in  selHng  the  mortgaged  property:  McCarogher  v. 
Whieldon,  34  Beav.  107. 

The  Conveyancing  Act,  1881,  repeals  ss.  11 — 24  of  Lord 
Cranworth's  Act  (see  sect.  71),  and  provides  that  a  mortgagee, 
'when  the  mortgage  is  made  by  deed,  shall  have  a  power,  when 
the  mortgage  money  has  become  due,  to  sell  the  mortgaged 
property  (sect.  19,  sub-s.  1).  This  section  applies  to  mortgages 
made  after  the  commencement  of  the  Act,  unless  a  contrary 
intention  is  expressed  in  the  deed  (sub-ss.  3,  4).  The  power  of 
sale  thereby  given  is  as  extensive  as  that  which  used  to  be  con- 
tained in  the  mortgage  deed,  and  the  authorities  which  exist 
with  respect  to  the  latter  are,  for  the  most  part,  equally  appli- 
cable to  the  case  of  a  mortgagee  selling  under  the  Conveyancing 
Act. 


Part  of 
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Such  power  of  sale  is  only  to  be  exercised  in  one  of  tlie    Chap.  V.  b.  6. 
following  cases: — 1.  Where  notice  requiring  payment  of  the  Power  of 
mortgage  money  has  been  served  on  the  mortgagor,  or  one  of  exerc^eable. 
several  mortgagors,  and  default  has  been  made  in  payment  of 
the  mortgage  money,  or  of  part  thereof,  for  three  months  after 
such  service.     2.  "Where  some  interest  under  the  mortgage  is  in 
arrear  and  unpaid  for  two  months  after  becoming  due.    3.  Where 
there  has  been  a  breach  of  some  provision  contained  in  the 
mortgage  deed  or  in  the  act,  and  on  the  part  of  the  mortgagor, 
or  of  some  person  concurring  in  making  the  mortgage,  to  be 
observed  or  performed  other  than  and  besides  a  covenant  for 
payment  of  the  mortgage  money  or  interest  thereon. 

With  regard  to  the  notice  requiring  payment,  six  months  was  Length  of 
the  time  given  by  Lord  Cranworth's  Act,  and  usually  inserted 
in  mortgage  deeds,  corresponding  to  the  six  months'  notice  to 
the  mortgagee  before  paying  him  off  ;  as  to  which  see  Letts  v. 
Eutchins,  L.  E.  13  Eq.  176  ;  Re  A/cock,  23  Ch.  D.  372. 

Where  a  solicitor  had  advanced  money  to  a  client  upon  a 
second  mortgage,  in  which  a  power  of  sale  was  inserted,  exer- 
ciseable  without  notice,  it  was  held  that  he  ought  to  have  ex- 
plained to  him  that  such  was  not  the  usual  form :  Cockhiirn  v. 
Edwards,  18  Ch.  D.  449. 

Under  a  mortgage  deed  providing  for  payment  on  demand, 
the  mortgagor  is  entitled  to  a  reasonable  notice  giving  him  an 
opportunity  of  complying  with  it :  Massey  v.  Sladen,  L.  R.  4 
Ex.  13. 

The  notice  is  properly  given  by  nailing  it  on  the  mortgagor's  Ser^dce  of 
last  known  place  of  abode  :  Major  v.  Ward,  5  Hare,  598.  ^°  ^^^' 

If  the  deed  provides  for  notice  to  be  given  to  the  mortgagor  Notice  to  heir, 
or  his  heirs,  and  the  mortgagor  dies,  notice  must  be  given  to  his 
heir,  and,  if  he  is  an  infant,  to  his  guardian  (Traceyy,  Later ence, 
2  Drew.  403)  ;  and,  if  notice  has  to  be  given  to  executors  or  ad- 
ministrators, the  sale  cannot  take  place  until  they  are  constituted : 
Parkinson  v.  Eanhury,  1  Dr.  &  S.  143 ;  L.  E.  2  H.  L.  1. 

If  the  notice  is   required  to  be  given  to  the  assigns  of  the  Notice  to 
mortgagor,  the  mortgagee  selling  without  giving  notice  to  an 
assign,  such  as  a  second  mortgagee,  will  be  liable  to  him  in 
damages,  even  though  the  mortgagor  himself  consents  to  the 
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Protection  of 
purchaser. 


Chap.  V.  B.  5.  sale :  Forster  v.  Hoggart,  15  Q.  B.  155 ;  Eoole  v.  Smith,  17 
Ch.  D.  434.  In  well  drawn  mortgages  notice  was  not  required 
to  be  given  to  assigns ;  now,  however,  it  becomes  a  question 
whether  under  the  above  section  of  the  Conveyancing  Act,  1881, 
the  notice  which  is  to  be  given  to  the  mortgagor  must  not  also 
be  given  to  his  assign,  as  being  a  person  deriving  title  under 
him  or  entitled  to  redeem  (see  definition  of  mortgagor  in  sect.  2, 
sub-sect,  vi.),  unless  the  difficulty  is  met  by  the  words  "  one  of 
several  mortgagors  "  in  sect.  20. 

Under  sect.  21,  sub-s.  1,  the  mortgagee  can  convey  the  property 
sold,  and  under  sect.  22  he  can  give  a  receipt  for  the  purchase- 
money.  The  purchaser  cannot  require  the  concurrence  of  the 
mortgagor,  even  though  the  mortgage  deed  contains  a  covenant 
on  his  part  to  join  in  the  sale  :  Corder  v.  Morgan,  18  Yes.  344  ; 
and  see  King  v.  Heenan,  3  De  Gr.  M.  &  Gr.  890. 

Sect.  21,  sub-s.  2,  protects  the  purchaser  in  case  the  power 
of  sale  has  been  improperly  exercised,  see  Dicker  v.  Angerstein, 
3  Ch.  D.  600.  This,  however,  would  not  apply  if  the  purchaser 
had  notice  of  the  impropriety  of  the  sale :  Jenkins  v.  Jones,  2 
Giff.  99  ;  Parkinson  v.  Hanhury,  1  Dr.  &  S.  143 ;  L.  E.  2  H. 
L.  1.  Such  notice  must  be  actual,  and  not  constructive  merely  : 
Borell  V.  Dami,  2  Hare,  440. 

If  the  estate  is  sold  by  the  mortgagee  in  the  lifetime  of  the 
mortgagor,  the  surplus  money  is  personal  estate  of  the  mort- 
gagor, and  on  his  death,  before  receiving  it,  his  legal  personal 
representatives  are  entitled  to  receive  it.  But  if  the  estate  is 
sold  after  the  death  of  the  mortgagor,  his  devisee  or  heir-at-law 
is  entitled  to  the  surplus :  Wright  v.  Rose,  2  Sim.  &  St.  323 ; 
Bourne  v.  Bourne,  2  Hare,  35.  And  it  makes  no  difference, 
although  the  deed  directs  the  surplus  to  be  paid  to  the  mort- 
gagor, his  heirs,  executors,  administrators  or  assigns,  or  to  the 
mortgagor,  his  executors  or  administrators,  instead  of  to  the 
mortgagor,  his  heirs  or  assigns,  which  is  the  usual  and  proper 
form:  Ibid.  See,  however.  Re  Underwood  (3  K.  &  J.  745),  where 
the  mortgage  was  in  the  form  of  a  trust  for  sale,  and  Re  Alison, 
11  Ch.  D.  284. 

The  cases  of  Wright  v.  Rose  and  Bourne  v.  Bourne  {ubi  sup.) 
have  been  held  to  have  no  application  where  a  man  had,  on  his 
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marriage,  settled  the  land  to  sucli  uses  as  lie  and  Ms  wife  should  ^*P-  v.  s.  6. 
appoint,  and  subject  to  such  appointment  to  the  use  of  the 
husband  and  wife  for  life,  with  remainder  to  the  use  of  their 
children,  and  aftei-wards,  in  exercise  of  such  power  of  appoint- 
ment, the  husband  and  wife  appointed  to  the  mortgagee,  with 
a  provision  that  the  surplus  after  sale  was  to  be  paid  to  the 
husband,  his  heirs,  executors,  administrators  or  assigns.  The 
sale  was  made  after  the  death  of  the  husband,  and  Fry,  J., 
held  that  the  surplus  belonged  to  his  legal  personal  representa- 
tive :  Jones  v.  Davies,  8  Ch.  D.  205. 

The  mortgagee  is  not  an  express  trustee  within  the  Statutes  When  mort- 
of  Limitations,  and,  therefore,  if  he  has  been  in  possession  for  f^fetain  sur- 
more  than  twelve  years  and  then  sells,  he  need  not  account  to  P^^^-    o 
the  mortgagor  for  any  surplus,  even  though  the  mortgage  is  in 
the  form  of  a  trust  for  sale:  Be  Alison^  11  Ch.  D.  284;  and 
see  p.  203. 

If  there  is  sufficient  ground  for  doubt  as  to  the  persons  en-  Payment  into 
titled  to  the  surplus,  the  mortgagee  may  pay  the  money  into    °^  ' 
Court,  under  the  Trustee  Belief  Act :  Roberts  v.  Ball,  24  L.  J. 
Ch.  471 ;  and  see  Re  Walhampton  Estate,  26  Ch.  D.  391. 

A  mortgagee  may  enforce  all  his  remedies  at  the  same  time : 
Cockell  V.  Bacouy  16  Beav.  158 ;  and  see  Lockhart  v.  Hardy,  9 
Beav.  349 ;  Farrery.  Lacy  8f  Co.,  25  Ch.  D.  636.  The  power  of 
sale  does  not  affect  the  right  of  foreclosure :  Slade  v.  Rigg,  3 
Hare,  35  ;  Wayne  v.  Han/iam,  9  Hare,  62  ;  and  see  Conveyanc- 
ing Act,  1881,  s.  21,  sub-s.  5. 

The  mortgagor  or  person  entitled  to  redeem  can  stop  the  Tender  of 
mortgagee  from  exercising  his  power  of  sale  by  tender  of  the 
amount  due  upon  the  mortgage  for  principal,  interest  and  costs : 
Rhodes  v.  Buckland,  16  Beav.  212;  Jenkins  v.  Jones,  2  Griff.  99. 

A  sale,  pending  an  action  for  redemption,  is,  in  the  absence  Sale  pending 
of  collusion  between  the  mortgagor  and  the  purchaser,  perfectly  redemption, 
good  {Adams  v.  Scott,  7  W.  R.  213)  ;  and  the  Court  will  not, 
as  an  ordinary  rule,  grant  an  interlocutory  injunction  restrain- 
ing the  mortgagee  from  selling,  except  on  terms  of  the  mortgagor 
paying  into  Court  the  sum  sworn  by  the  mortgagee  to  be  due 
for  principal,  interest  and  costs.  The  rule  ought  not  to  be 
applied  to  a  case  where   there  is  a  solicitor  who  is  a  mort- 
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Chap.  V.  s.  6.  gagee    seeking  to    enforce    securities   against    a    client  :    per 

Cotton,  L.  J.,  MacIeoclY.  Jones,  24  Ch.  D.  289,  301. 

Sale  by  The  question  is  sometimes  raised  whether  the  power  of  sale 

mortgage.        in  the  original,  mortgage  can  be  exercised  by  an  assign  of  the 

mortgagee.     No  doubt  aj:ises  where  assigns  are  mentioned  in 

the  deed,  and  even  if  they  are  not  it  seems  that  the  Court  will 

hold  the  power  of  sale  to  have  passed  by  the  transfer.    See  Boyd 

V.  Petrie  (L.  E.  7  Ch.  385),  in  which  Mellish,  L.  J.,  says,  p.  394 : 

*'It  appears  to  me  very  irrational  to  suppose  that  any  new 

f^  mortgagees  advancing  money  for  the  purpose  of  paying  off  an 

old  mortgage  and  taking  an  assignment  of  that  old  mortgage 

should  not  have  every  right  which  the  old  mortgagees  had." 

See  also  Ashivorth  v.  Mounsey,  9  Exch.  175  ;     Young  v.  Roberts y 

15  Beav.  558 ;  Dav.  Conv.  Yol.  ii.  pt.  2,  270,  4th  ed. 

The  transferee  of  a  mortgage  can  exercise  the  power  of  sale 

given  by  the  Conveyancing  Act,  1881.    See  sect.  2  (vi.) 

Sale  by  legal        If  the  mortgagee  is  dead  his  estate  will,  if  the  death  took  place 

presentative     after  the  Commencement  of  the  Conveyancing  Act,  1881,  devolve 

of  mortgagee,  -^pon  his  legal  personal  representatives,  who   are   also   to   be 

deemed  his  heirs  and  assigns  within  the  meaning  of  all  trusts 

and  powers,  notwithstanding  any  testamentary  disposition  (see 

sect.  30)  ;  they  will  therefore  be  the  proper  persons  to  sell  and 

convey.     If  the  mortgagee  died  before  the  commencement  of 

the  Act  his  executor  or  administrator  will  be  the  proper  person 

to  sell  {Saloway  v.  Strawbridge,  7  De  Gr.  M.  &  Gr.  594) ;  but  as 

to  the  person  in  whom  the  legal  estate  is,  in  such  case,  vested, 

seeposty  Chap.  XXI.,  p.  284. 

A  power  of  sale  given  to  two  mortgagees  in  a  mortgage  to 
secure  money  advanced  on  a  joint  account  can  be  exercised  by 
the  survivor :    Hind  v.  Pooky  1  K.  &  J.  383  ;  and  see  Con- 
veyancing Act,  1881,  s.  61. 
Mortgagee  It  is  quite  clear  that  a  mortgagee  exercising  his  power  of  sale 

cannot  sell  to  ,  .  ..  ,  i  . 

himself.  Cannot  purchase  the  property  on  his  own  account  {Doirnes  v. 

Grazebrooky  3  Mer.  200,  where  the  mortgage  was  in  the  form 
of  a  trust  for  sale  ;  Martinson  v.  Clowes y  2 J  Ch.  D.  857) ;  neither 
can  the  secretary  of  a  building  society,  selling  as  mortgagees 
{Ibid.) ;  nor  any  agent  of  the  mortgagee,  see  antCy  p.  137.  And 
this  rule  especially  applies  if  the  purchase  has  been   collu- 
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sivelj  made  tlirough  a  third  person :  Rohcrtson  v.  Norn's,  1  Gifp.  Chap.  V.  s.  5. 
421,  a  case  wliicli  seems  to  have  been  rightly  decided,  though 
some  of  the  dicta  of  the  Y.-C.  Stuart  have  been  disapproved. 
See  JVash  w  Each,  25  Sol.  Jour.  95 ;   Warner  v.  Jacob,  20  Ch. 
D.  220  ;  Martinson  v.  Clowes,  21  Ch.  D.  857. 

On  a  sale  by  the  order  of  the  Court  the  mortgagee  can  obtain  Leave  to 
leave  to  bid :  Ex  parte  Marsh,  1  Mad.  148 ;  Ex  parte  Du  Cane,  to^bidf^^^ 
Buck.  18 ;  Ex  parte  McGregor,  4  De  G.  &  S.  603.  Even  if  the 
mortgagee  has  bid  without  jfirst  obtaining  leave,  it  does  not 
follow  that  the  purchase  by  him  will  be  necessarily  set  aside 
where  the  sale  has  -been  conducted  by  the  trustee  in  bankruptcy. 
See  Ex  parte  Ashley,  1  Mont.  &  A.  82 ;  Ex  parte  Redder,  ibid. 
327;  Ex  parte  Yorhe,  3  Mont.  D.  &  D.  329. 

A  mortgagee  may  purchase  the  property  from  his  mortgagor,  Mortgagee 
and  the  consideration  may  be  the  amount  of  the  mortgage  debt :  ^om^^ort^^^ 
Knight  v.  Marjoribanks,  2  Mac.  &  Gr.  10.     The  mortgagor  and  &^oO^- 
mortgagee  under  such  circumstances  are  to  be  regarded  as  on 
the  ordinary  footing  of  vendor  and  purchaser,  and  the  burden 
of   impeaching  the   deed   rests   on  the  mortgagor:  Melbourne 
Banking  Corp)oration  v.  Brougham,  7  App.  Cas.  307,  315.     See, 
however,  Frees  v.  Coke,  L.  R.  6  Ch.  645. 

The  transaction  will  nevertheless  be  looked  upon  with  jealousy,  Transaction 
and  will  be  set  aside  if  the  mortgagee  uses  pressure  to  obtain  the  ^th  jeakmsy. 
property  at  less  than  its  value  from  a  mortgagor  in  embarrassed 
circumstances  [Ford  v.  Olden,  L.  E.  3  Eq.  461) ;  or  if  there  is 
anything  amounting  to  fraud  or  collusion  in  the  arrangements 
for  purchase  :  National  Bank  of  Australasia  v.  United  Hand-in- 
Hand  Co.,  4  App.  Cas.  391. 

A  lease  from  a  mortgagor  to  a  mortgagee,  though  for  a  long  Lease  from 
term  of  years,  and  at  a  fair  value,  is  viewed  with  considerable  to°mortga%e. 
disfavour.     See   Webb  v.  Rorke,   2   Sch.  &  L.  661 ;  Sickes  v. 
Cooke,  4  Dow.  16. 

There  is  no  rule  that  a  second  mortgagee  may  not  purchase  Second  mort- 
i  from  the  first  mortgagee  selling  under  his  power  of  sale  :  Parkin-  purchase  from 
son  V.  Hanbury,  1  Dr.  &  S.  143 ;  L.  R.  2  H.  L.  1.     He  thereby  ^*- 
acquires  the  same  absolute  irredeemable  title  as  a  stranger  pur- 
chasing would  have:  Shaic  v.  Bunny,  2  De  Gr.  J.  &  S.  AQS. 
And  the  circumstance  that  the  second  mortgage  is  in  the  form 
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Chap.  V.  B.  5.  of  a  trust  for  sale  does  not  alter  the  case  :  Kirhwood  v.  Thompson, 
2  H.  &  M.  392 ;  2  De  G.  J.  &  S.  613. 

A  first  mortgagee  buying  up  the  interest  of  the  second  mort- 
gagee at  a  reduced  price  with  a  view  to  a  subsequent  advanta- 
geous sale,  for  which  he  has  entered  into  arrangements,  need  not 
inform  the  second  mortgagee  of  such  arrangements  :  Dolman  v. 
Nokes,  22  Beav.  402. 

A  mortgagor  who  purchases  the  estate  from  the  first  mort- 
gagee, at  a  price  insufficient  to  pay  off  the  mortgage,  cannot 
thereby  defeat  the  title  of  the  second  mortgagee  :  Otter  v.  Lord 
Vaux,  6  De  G.  M.  &  G.  638. 

A  trustee  who  had  improperly  obtained  a  mortgage  on  the 
trust  estate  was  held  unable  to  make  a  good  title  under  his 
power  of  sale :  Eland  v.  Baker,  29  Beav.  137. 


Sect.  6. — Sale  hy  Trustee  in  Bankruptcy. 

Bankruptcy  Under  the  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  s.  64, 
Act,  1883.  sub-s.  2,  on  the  appointment  of  a  trustee  the  property  of  the 
bankrupt  forthwith  passes  to  and  vests  in  the  trustee  appointed. 
By  sect.  56,  sub-s.  1,  the  trustee  may  sell  all  or  any  part  of  the 
property  of  the  bankrupt  (including  the  goodwill  of  the  busi- 
ness, if  any,  and  the  book-debts  due  or  growing  due  to  the 
bankrupt)  by  public  auction  or  private  contract,  with  power  to 
transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell 
the  same  in  parcels.  By  sub-s.  2,  the  trustee  may  give  receipts 
for  the  purchase-money. 

On  the  sale  of  property  of  the  bankrupt  it  is  usual  to  make 
him  a  party  to  the  conveyance  as  well  as  the  trustee.  See  Dav. 
Conv.  Yol.  II.  618.  By  sect.  24,  sub-s.  2,  of  the  Bankruptcy 
Act,  1883,  it  is  enacted  that  the  debtor  shall  execute  such 
powers  of  attorney,  conveyances,  deeds,  and  instruments  as  may 
be  reasonably  required  by  the  trustee. 

Under  sect.  50,  sub-s.  4,  the  trustee  can,  without  himself 
being  admitted,  appoint  copyholds  of  the  bankrupt  to  the  use 
of  the  purchaser,  who  will  thereupon  be  entitled  to  be  admitted. 
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Chap.  V.  B.  7. 

Sect.  7. — Sale  hy  Trustees  of  a  Charity,  ~ — ■ 

By  the  Charitable  Trusts  Amendment  Act,  1855  (18  &  19  Consent  of 
Yict.  c.  124),  s.  29,  it  is  enacted  that  it  shall  not  be  lawful  for  missioners. 
the  trustees  or  persons  acting  in  the  administration  of  any 
charity  to  make  or  grant,  otherwise  than  with  the  express 
authority  of  Parliament  under  any  Act  already  passed,  or  which 
may  hereafter  be  passed,  or  of  a  Court  or  judge  of  competent 
jurisdiction,  or  according  to  a  scheme  legally  established,  or 
with  the  approval  of  the  Board  of  Commissioners,  any  sale, 
mortgage  or  charge  of  the  charity  estate  or  any  lease  thereof  in 
reversion  after  more  than  three  years  of  any  existing  term,  or 
for  any  term  of  life,  or  in  consideration  wholly  or  in  part  of  any 
fine  or  for  any  term  of  years  exceeding  twenty-one  years. 

See  also  the  Charitable  Trusts  Act,  1853  (16  &  17  Yict. 
c.  137) ;  23  &  24  Vict.  c.  136 ;  32  &  33  Vict.  c.  110 ;  46  &  47 
Vict.  c.  18. 

Land,  which  has  been  purchased  out  of  voluntary  contribu-  Land  pur- 
tions,  and  not  out  of  any  of  the  funds  forming  the  endowment  out  of  endow- 
of  the  charity,  may  be  sold  by  the  trustees  without  the  consent  "^^^  ^* 
of  the  Charity  Commissioners  :  Governors  for  Relief  of  Widoivs 
of  Clergymen  v.  Sutton,  27  Beav.  651 ;  Re  Royal  Society  of  London 
and  Thompson,  17  Ch.  D.  407.     And  see  Finnis  to  Forbes,  24 
Ch.  D.  587. 

As  to  the  power  of  charity  trustees  to  sell  allotments,  see 
Allotments  Extension  Act,  1882.  And  see  Parish  of  Sutton  to 
Church,  26  Ch.  D.  173. 

Before  the  Charitable  Trusts  Act  it  was  lawful  for  the  trus- 
tees of  a  charity  in  a  proper  case  to  sell  or  grant  a  long  lease 
of  the  charity  property :  Att.-Gen.  v.  South  Sea  Co.,  4  Beav. 
453.  And  see  Re  Parke's  Charity,  12  Sim.  329  ;  Att.-Gen,  v. 
Mayor  of  Newark,  1  Hare,  395 ;  Re  Overseers  of  Ecclesall,  16 
Beav.  297. 

Such  a  transaction  was,  however,  liable  to  be  set  aside 
{Lydiatt  V.  Foach,  2  Vem.  410  ;  Att.-Gen.  v.  Green,  6  Ves.  452; 
Att.-Gen.  v.  Brooke,  18  Ves.  319 ;  Att.-Gen.  v.  Kerr,  2  Beav. 
420;  Att.-Gen.  y,  Pargeter,  6  Beav.  150;  Att.-Gen.  y.  Foord, 
ibid.,  288)  ;  unless  the  purchaser  could  show  that  it  was  fairly 
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Statutes  of 
Limitations. 


Chap.  V.  B.  7.  made,  and  for  the  benefit  of  the  charity  :  Att.-Gcn.  v.  Pilgrim^ 
12  Beav.  57.  And  see  Att-Gen.  v.  Hung  erf  or  d,,  2  CI.  &  Fin. 
357  ;  Att-Gen.  v.  Brettingham,  3  Beav.  91. 

Charities  are  within  the  operation  of  the  Statutes  of  Limita- 
tion, and  therefore  their  right  to  recover  will  be  barred  after  the 
lapse  of  twelve  years:  Att.-Gen.  v.  Magdalen  Coll,  6  H.  L.  C. 
189  ;  Magdalen  Honpital  v.  Knotts,  4  App.  Cas.  324 ;  Mayor  of 
Brighton  v.  Guardians  of  Brighton,  5  C.  P.  D.  368. 

When  land  belonging  to  a  charity  is  taken  under  the  Lands 
Clauses  Consolidation  Act,  1845,  the  trustees  of  the  charity  can 
sell  and  convey  the  land  under  the  express  authority  of  that 
Act.  See  Charitable  Trusts  Amendment  Act,  1855,  s.  29. 
The  money,  however,  must  be  paid  into  Court,  when  it  may  be 
paid  out  to  the  trustees  of  the  charity  on  their  application 
without  serving  the  Charity  Commissioners :  Re  Tid  St.  Gileses 
Charity,  17  W.  E.  758;  Re  Sjmrstowe's  Charity,  L.  E.  18  Eq. 
279,  and  see  Re  Lister's  Hospital,  6  De  G.  M.  &  Gr.  184. 
The  contrary  was  held  in  Re  Faversham  Charities  (10  W.  E.  291), 
but  this  case  has  not  been  followed. 


Sale  to  rail- 
way company 


Settled  Land 
Act,  1882. 


Option  of 
tenant  for 
life. 


Discretion  of 
trustees. 


Sect.  8. — Purchases  hy  Trustees. 

Under  the  Settled  Land  Act,  1882,  any  capital  money  arising 
under  the  Act,  and  also  any  money  in  the  hands  of  trustees 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject 
to  the  settlement  (see  sect.  33),  may  be  invested  in  any  of  the 
modes  provided  by  the  21st  section. 

The  investment  of  capital  money  arising  under  the  Act  is  to 
be  made  according  to  the  direction  of  the  tenant  for  life,  and 
only  in  default  of  such  direction  according  to  the  discretion  of 
the  trustees :  sect.  22,  sub-s.  2. 

Whether  money  given  to  trustees  to  invest,  and  therefore  not 
actually  arising  under  the  Act,  is  to  be  invested  according  to 
the  direction  of  the  tenant  for  life,  or  whether  the  trustees  are 
to  have  a  voice  in  the  investment,  is  not  quite  clear.  The 
-words  of  sect.  33  are,  "  Ihey  7nay,  at  the  option  of  the  tenant 
for  life,  invest,  &c." 
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It  seems  that  the  tenant  for  life  could  compel  the  trustees  to  ^^^P-  "^-  ^-  8. 
invest  in  any  manner  within  sect.  21.  In  Beauclei'k  v.  Ash- 
hurnham  (8  Beav.  322),  it  was  held  that  trustees  who  were 
authorised  and  required,  with  the  consent  and  direction  of  the 
tenant  for  life,  to  lay  out  money  in  the  purchase  of  freehold, 
copyhold  or  leasehold  hereditaments,  were  bound  to  invest  on 
leaseholds  on  the  requisition  of  the  tenant  for  life.  So  also 
Cadogan  v.  Earl  of  Essex,  2  Drew.  227 ;  see,  however,  Lee  v. 
Younff,  2  Y.  &  C.  C.  532. 

Where  the  tenant  for  life  is  an  infant,  the  investment  may  be 
made  by  the  trustees  of  the  settlement  on  his  behalf  :  sect.  60. 

The  purchase  may  be  of  the  seignory  of  any  freehold  land,  What  may  be 
or  of  the  fee  simple  of  any  copyhold  or  customary  land,  or  of 
the  reversion  of  any  leaseholds  already  subject  to  the  settlement. 
Or  it  may  be  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land,  or  of  leasehold  land  held  for  sixty  years  or  more  imex- 
pired.  The  land  may  be  purchased  without  the  mines,  and 
mines  convenient  to  be  worked  with  those  under  the  land 
already  in  settlement  may  be  purchased  without  the  surface. 
See  sect.  21  (v),  (vi),  (vii),  (viii). 

Money  directed  to  be  laid  out  in  the  purchase  of  heredita- 
ments in  fee  simple  in  possession  may  be  invested  in  the  pur- 
chase of  freehold  ground  rents :  He  Peyton's  Settlement,  L.  R. 
7  Eq.  463. 

Trustees  frequently  purchase  land  under  conditions  which  Title. 
preclude  them  from  requiring  the  full  title  of  forty  years. 
Whether  they  would  be  held  liable  for  accepting  such  a  title  if 
it  afterwards  turned  out  to  be  bad  does  not  seem  to  have  been 
actually  decided.  The  Court  has  sanctioned  the  acceptance  of 
shorter  titles.  See  Be  The  Sheffield  Rf/.  Co.,  1  Sm.  &  Q.  App.  4 ; 
Me y rick  v.  Laws,  34  Beav.  58 ;  Ex  parte  Governors  of  Chrisfs 
Sosjyital,  2  H.  &  M.  166. 

There  can,  however,  be  little  doubt  that  now  trustees,  who  Trustees 
under  conditions  of  sale  accept  a  title  of  less  than  forty  years,  g^ort  ti?S 
would  not,  if  the  title  proved  to  be  defective,  be  committing  a  protected, 
breach  of  trust  for  which  they  could  be  held  personally  liable. 
For  it  is  provided  by  sect.  3,  sub-s.  3,  of  the  Conveyancing  Act, 
1881,  that  no  requisition  shall  be  made  respecting  the  title 
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Chap.  V.  s.  8.  earlier  than  that  stipulated  for  commencement ;  and  by  sect.  66 
solicitors  and  trustees  for  whom  they  act  shall  not  be  liable  if 
they  do  not  on  entering  into  a  contract  exclude  the  operation  of 
the  Act. 

Trustees  may  also  buy  without  excluding  the  operation  of 
the  second  section  of  the  Vendor  and  Purchaser  Act,  1874 :  see 
sect.  3. 

Costs.  The  costs  of  investing  in  land  are  payable  out  of  the  trust 

moneys  directed  to  be  invested.  See  Settled  Land  Act,  1882, 
s.  21  (x)  ;   Gicyther  v.  Allen,  1  Hare,  505. 

Purcliase  Qn  the  purchase  of  land  by  the  trustees  of  a  charity,  the 

trustees.  formalities  requii-ed  by  the  Mortmain  Act  (9  Geo.  II.  c.  36), 

must  be  complied  with,  viz.,  the  conveyance  must  be  by  inden- 
ture attested  by  two  witnesses,  and  inroUed  within  six  months 
after  execution.  See  Bunting  v.  Sargent,  13  Ch.  D.  330.  It  is 
not  necessary  that  the  grantor  should  survive  the  execution  for 
twelve  months  when  the  purchase  is  hond  fide  for  a  full  and 
valuable  consideration,  see  sect.  2. 
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Sect.  1. — Jurisdiction  of  the  Court. 

The  Court  had  no  inherent  jurisdiction  to  order  sales  of  land, 
but  this  jurisdiction  has  been  conferred  upon  it  by  various  Acts 
of  Parliament. 

Under  the  Partition  Act,  1868  (31  &  32  Yict.  c.  40),  sect.  3,  Partition  Act, 
in  an  action  for  partition,  if  it  appears  that  by  reason  of  the  ' 
nature  of  the  property,  or  of  the  number  of  the  parties  interested, 
or  of  the  absence  or  disability  of  some  of  them,  or  of  any  other 
circumstance,  a  sale  of  the  property  and  a  distribution  of  the 
proceeds  will  be  more  beneficial  for  the  parties  interested  than  a 
division  of  the  property,  the  Court  may,  if  it  thinks  fit,  on  the 
request  of  any  of  the  parties  interested,  and  notwithstanding 
the  dissent  or  disability  of  any  others  of  them,  direct  a  sale  of 
the  property. 

Under  sect.  4,  if  the  party  or  parties  interested  individually  Sect.  4. 
or  collectively  to  the  extent  of  one  moiety  or  upwards  in  the 
property  request  a  sale,  the  Court  shall,  unless  it  sees  good 
reason  to  the  contrary,  direct  a  sale  of  the  property. 
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Chap.vi.  8. 1.      Under  sect.  5,  if  any  party  interested  requests  a  sale,  the 
Sect.  5.  Court  may,  if  it  thinks  fit,  unless  the  other  parties  interested  in 

the  property  of  some  of  them  undertake  to  purchase  the  share 
of  the  party  requesting  a  sale,  direct  a  sale  of  the  property. 

The  effect  of  these  three  sections  was  very  carefully  considered 
by  Jessel,  M.  E.,  in  the  case  of  Drinkicater  v.  Ratcliffe,  L.  E. 
20  Eq.  528.  He  there  says,  p.  531  :  "  Under  the  fourth  section, 
where  the  parties  requesting  a  sale  have  got  more  than  a  moiety, 
you  do  not  want  the  fifth  section ;  it  consequently  applies  to 
the  case  of  the  owners  of  less  than  a  moiety  making  the  request. 
Now  that  case  is  provided  for  by  the  third  section,  in  every 
possible  case  where  the  Court  thinks  a  sale  is  proper,  and  for 
the  benefit  of  the  parties  interested.  Therefore  the  fifth  must 
apply  to  a  case  where  the  Court  sees  no  reason  for  preferring  a 
sale  to  a  partition.  But  the  Court  shall  not  exercise  the  new 
power  given  by  the  fifth  section,  which  depends  entirely  upon 
the  caprice  of  the  person  asking,  without  any  opinion  of  the 
Court  being  expressed,  if  other  people  will  buy.  That  is  a 
check  upon  the  new  power,  not,  as  it  has  been  supposed  to  be,  a 
limitation  of  the  third  and  fourth  sections."  This  decision  was 
followed  in  Pitt  v.  Jones  (5  App.  Cas.  651),  OYQ-rivlm^  Pemherton 
v.  Barnes  (L.  E.  6  Ch.  685),  diss.  Lord  Hatherley.  These  cases 
decide  that  sect.  5  is  not  to  be  read  as  a  proviso  qualifying 
sects.  3  and  4,  but  as  an  independent  clause,  giving  an  entirely 
new  power  to  any  person  who  is  prepared  to  sell  his  own  interest 
to  insist  for  and  obtain  a  decree  of  sale,  unless  someone  is  willing 
to  buy  his  share.  See  judgment  of  Lord  Watson,  at  p.  662. 
See  also  Lys  v.  Lys,  L.  E.  7  Eq.  126  ;  Roive  v.  Gray,  5  Ch.  D. 
263  ;  Porter  v.  Lojoes,  7  Ch.  D.  358. 

If  the  person  asking  for  a  sale  finds  that  the  others  are  pre- 
pared to  buy  his  share  at  a  valuation,  he  may  withdraw  his 
request  for  a  sale  and  submit  to  a  partition :  Williams  v.  Games, 
L.  E.  10  Ch.  204. 

The  result  of  the  authorities  may  be  thus  summed  up.  The 
jurisdiction  of  the  Court  under  the  Partition  Act  is  made  to 
depend  upon  two  things,  the  nature  of  the  property,  and  the 
amount  of  interest  possessed  by  the  party  requesting  a  sale. 
Thus  (1)  if  the  property  does  not  readily  admit  of  pai'tition  a 
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sale  may  be  directed,  however  small  may  be  the  interest  of  the  Chap,  vi.  s.  i. 
party  requesting  the  sale :  sect.  3.  (2)  Although  the  property 
does  admit  of  partition,  if  the  parties  entitled  to  a  moiety  or 
upwards  request  a  sale,  the  Court  must  direct  a  sale,  unless  it 
sees  good  reason  to  the  contrary:  sect.  4.  (3)  Although  the 
property  does  admit  of  partition,  if  any  party  interested  in  less 
than  a  moiety  requests  a  sale,  the  Court  may  direct  a  sale,  unless 
the  other  parties  are  willing  to  purchase  the  share  of  the  party 
requesting  a  sale  :  sect.  5.  If  they  are  willing  to  purchase,  he 
may  withdraw  his  request,  and  join  in  the  partition. 

The  existence  of  a  power  in  trustees  to  sell  the  property  for  Partition 
the  purpose  of  a  division  is  no  bar  to  the  exercise  by  the  Court  have  powe/of 
of  its  jurisdiction  under  the  Partition  Act :  Boyd  v.  Allen,  24  ^^^®' 
Ch.  D.  622.     But  where  there  is  a  trust  for  sale,  and  division 
of  the  proceeds  among  a  class,  the  Court  has  no  jurisdiction 
under  this  Act  {Biggs  v.  Peacock,  22  Ch.  D.  284)  ;  nor  where 
there  are  active  trusts  and  powers  vested  in  trustees  for  the  pur- 
pose of  managing  the   property,  and  overriding  the  ultimate 
trust  in  favour  of  the  persons  seeking  partition  or  sale :  Tmjlor 
V.  Grange,  15  Ch.  D.  165. 

Where  the  testator  has  fixed  the  period  at  which  his  trustees 
are  to  sell  and  divide  the  proceeds,  the  Court  has  no  jurisdiction 
to  anticipate  that  period  by  ordering  a  sale  under  the  Partition 
Act :  Sivaine  v.  Benhj,  14  Ch.  D.  326. 

The  fact  that  the  property  is  subject  to  a  mortgage  is  no  bar  Property  sub- 
to  partition  or  sale  subject  to  the  mortgage,  even  though  the  ^^age.^  ^  °'°'^^' 
mortgage  is  vested  in  one  of  the  tenants  in  common  :    Waits  v. 
Bingleg,  21  Ch.  D.  674. 

The  Partition  Act,  1876  (39  &  40  Vict.  c.  17),  s.  7,  provides  Partition  Act, 
that  in  an  action  for  partition  it  shall  be  sufficient  to  claim  a        '  *    ' 
sale  and  distribution  of  the  proceeds,  and  it  shall  not  be  neces- 
sary to  claim  a  partition. 

An  order  for  sale  could  not  be  made  at  the  hearing,  unless  Orders  for 
all  persons  interested  were  parties :  Mildmay  v.  QuickC,  L.  E.  20  ^* 
Eq.  537.     Now,  however,  under  the  Partition  Act,  1876,  s.  3, 
the  Court  can  dispense  with  service  on  any  person.     For  the 
form  of  judgment,  see  Semor  v.  Hereford,  4  Ch.  D.  494;  Be 
Hardiman,  16  Ch.  D.  360. 

c.  M 
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Chap.  VI.  s.  1.      ^  decree  may  be  made  for  partition  of  part  of  an  estate,  and 
sale  of  the  rest :  Roebuck  v.  Chadehet,  L.  E.  8  Eq.  127. 

The  costs  of  a  partition  action  are  payable  by  the  parties  in 
proportion  to  their  interests:  Cannon  v.  Johnson^  L.  E.  11  Eq. 
90  ;  BallY.  Kemp-Welch,  14  Ch.  D.  512. 

Redemption         The  Conveyancing  and  Law  of  Property  Act,  1881,  s.  25, 

sure  actions,     repealing  sect.  48  of  the  Chancery  Procedure  Act  (15  &  16  Yict. 

Conveyancing  c.  SQ),  enacts,  sub-s.  1,  that  any  person  entitled  to  redeem  mort- 

8.  25.  ga-ged  property  may  have  a  judgment  or  order  for  sale  instead 

of  for  redemption :  sub-s.  2,  that  in  any  action,  whether  for 
foreclosure,  or  for  redemption,  or  for  sale,  or  for  the  raising 
and  payment  in  any  manner  of  mortgage  money,  the  Court,  on 
the  request  of  the  mortgagee  or  of  any  person  interested  either 
in  the  mortgage  or  in  the  right  of  redemption,  and  notwith- 
standing the  dissent  of  any  other  person,  and  notwithstanding 
that  the  mortgagee  or  any  person  so  interested  does  not  appear 
in  the  action,  and  without  allowing  any  time  for  redemption,  or 
for  payment  of  any  mortgage  money,  may,  if  it  thinks  fit, 
direct  a  sale  of  the  mortgaged  property  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court  to  meet  the  expenses  of  sale 
and  to  secure  performance  of  the  terms. 

Equitable  This  scctiou  empowers  the  Court  to  order  a  sale,  upon  the 

°  *  application  of  an  equitable  mortgagee,  by  deposit  of  deeds, 
without  any  written  memorandum  giving  him  a  right  to  a  legal 
mortgage.  Such  a  mortgagee  could,  before  this  Act,  only  come 
for  a  foreclosure.  See  Backhouse  v.  Charlton,  8  Ch.  D.  444 ;  York 
Union  Banking  Co.  v.  Artley,  11  Ch.  D.  205. 

A  charge  sim2Jliciter,  and  not  a  mortgage  or  an  agreement  for 
a  mortgage,  gives  a  right  to  a  sale  and  not  to  a  foreclosure 
{Tennant  v.  Trencharcl,Jj.  E.  4  Ch.  537) ;  and  semhle,  a  mortgagee 
who  is  also  a  trustee  will  not  be  allowed  to  foreclose :   Ibid. 

Order  for  sale.  This  section  (25)  gives  the  Court  jurisdiction  to  order  a  sale 
in  a  foreclosure  or  redemption  action  at  any  time  before  the  suit 
is  concluded  by  foreclosure  absolute  ( Ujiion  Bank  of  London  v. 
Ingram,  20  Ch.  D.  463) ;  and  the  application  may  be  made  on 
motion  before  the  trial :  Woolley  v.  Colman,  21  Ch.  D.  169. 
When,  at  the  trial  of  a  foreclosure  action,  the  plaintiff  asks 
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for  a  sale,  the  Court,  in  the  absence  of  the  mortgagor,  will  Chap,  vi.  b.  l. 
direct  an  account  of  what  is  due  to  the  plaintiff,  and  that,  on 
the  amount  being  certified,  a  sufficient  part  of  the  property  be 
sold  :   JFade  v.  TFilson,  22  Ch.  D.  235. 

The  jurisdiction  of  the  Court  to  authorize  sales  under  sect.  16  of  Settled 
the  Settled  Estates  Act,  1877,  is  not  taken  away  by  the  Settled  Act,  1877. 
Land  Act ;  and,  in  conjunction  with  sect.  70  of  the  Convey- 
ancing Act,  1881,  it  may  still  occasionally  be  resorted  to.     See 
He  Eall  Dare's  Contract,  21  Ch.  D.  41. 

Under  the  Eules  of  the  Supreme  Court,  1883,  Ord.  LI.  r.  1,  Ord.  LI. 
if,  in  any  cause  or  matter  relating  to  any  real  estate,  it  shall 
appear  necessary  or  expedient  that  the  real  estate  or  any  part 
thereof  should  be  sold,  the  Court  or  a  judge  may  order  the  same 
to  be  sold,  and  any  party  bound  by  the  order  and  in  possession 
of  the  estate,  or  in  receipt  of  the  rents  and  profits  thereof,  shall 
be  compelled  to  deliver  up  such  possession  or  receipt  to  the  pur- 
chaser, or  such  other  person  as  may  be  thereby  directed. 

This  rule  gives  a  somewhat  wider  discretion  to  the  Court  than 
was  conferred  by  15  &  16  Yict.  c.  86,  s.  55 ;  repealed  46  &  47 
Yict.  c.  49,  s.  3.  And  see  De  la  Salle  v.  Moorat,  L.  E.  11  Eq. 
8 ;  Miles  v.  Jarvis,  W,  N.  1883,  p.  203 ;  E/zetf  v.  Mekin,  32 
W.  E.  513. 

By  sect.  70  of  the  Conveyancing  Act,  1881,  it  is  enacted  that  Conveyancing 
an  order  of  the  Court,  under  any  statutory  or  other  jurisdiction,  g/jo.      ' 
shall  not,  as  against  a  purchaser,  be  invalidated  on  the  ground 
of  want  of  jurisdiction,  or  of  want  of  any  concurrence,  consent, 
notice  or  service,  whether  the  purchaser  has  notice  of  any  such 
want  or  not,  see  Be  Sail  Dare's  Contract,  21  Ch.  D.  41. 


Sect.  2. — Conduct  of  the  Sale, 

When  the  order  for  sale  has  been  made,  all  further  directions  Directions, 
as  to  the  manner  in  which  the  sale  is  to  be  conducted,  and  as  to    °^  ^^^^' 
payment  into  Court  and  investment  of  the  purchase-money,  will 
be  given  on  summons  at  chambers.    See  E.  S.  C.  1883,  Ord.  LV. 
r.  2  (14). 

The  sale  will  usually  be  by  public  auction,  see  Pemhertou  v.  Manner  of 

m2 
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Chap.  VI.  B.  2.  Barnes,  L.  E.  13  Eq.  349.  But  it  may  be  by  public  tender  or 
private  contract  if  the  Court  so  approves.  See  DanieU's  Ch.  Pr. 
p.  1073  ;  and  see  Dowle  v.  Luctj,  4  Hare,  311 ;  Pimm  v.  Insall, 
10  Hare,  App.  Ixxiv. ;  Bou^field  v.  Eodges,  33  Beav.  90 ;  Berry 
V.  Gihhons,  L.  E.  15  Eq.  150. 

As  to  the  preparation  of  the  abstract  and  conditions  of  sale, 
and  fixing  a  reserve  price,  see  E.  S.  0.  1883,  Ord.  LI.  and 
App.  L.  15. 

The  conditions  of  sale  must  specify  a  time  for  the  delivery  of 
the  abstract  of  title  to  the  purchaser  or  to  his  solicitor  :  Ord.  LI. 
r.  2. 
To  whom  The  conduct  of  the  sale  is  usually  ffiven  to  the  plaintiff,  but 

given.  ,  .      . 

it  will  be  given  to  any  other  person  if  it  appears  that  it  wiU  be 
for  the  benefit  of  the  parties  :  Knott  v.  Cottee,  27  Beav.  33  ;  and 
see  Dale  v.  Hamilton ,  10  Hare,  App.  vii.  When  the  Court  has 
decided  to  whom  the  conduct  of  the  sale  is  to  be  given,  no  other 
person  will  be  permitted  to  interfere :  Dean  v.  Wilson,  10  Ch.  D. 
136. 
Leave  to  bid.  The  party  having  the  conduct  of  the  sale  cannot  bid  at  the 
auction,  nor  will  leave  be  given  him  to  do  so,  whether  he  be  a 
party  entitled  to  a  share  of  the  property  {Sidny  v.  Ranger,  12 
Sim.  118),  or  a  mortgagee  {Domville  v.  Berrington,  2  Y.  &  C. 
Ex.  723 ;  Ex  parte  McGregor,  4  De  Gr.  &  Sm.  603),  or  a  trustee 
{Campbell  v.  Walker,  5  Yes.  678 ;  Tennant  v.  Trenchard,  L.  E. 
4  Ch.  537),  or  the  solicitor  to  any  such  person  {Guest  v.  Smythe, 
L.  E.  5  Ch.  551),  or  his  agent  {Martinson  v.  Clowes,  21  Ch.  D. 
857).  But  any  such  person  may,  if  the  property  is  not  sold  at 
the  auction,  afterwards  be  permitted  to  become  the  purchaser,  if 
none  of  the  cestuis  que  trust  object :  Farmer  v.  Dean,  32  Beav. 
327  ;  Tennant  v.  Trenchard,  L.  E.  4  Ch.  537. 

The  proper  course  to  be  pursued  by  any  party  to  the  action 
who  desires  to  become  the  purchaser,  is  to  obtain  leave  to  bid  at 
the  sale.  If  he  purchases  without  obtaining  leave,  the  sale  may 
be  set  aside,  or  the  property  may  be  ordered  to  be  put  up  at  the 
price  he  bid  for  it,  and  if  it  is  not  then  sold  for  more,  he  may 
be  held  to  his  bidding  :  Sidny  v.  Ranger,  12  Sim.  118 ;  and  see 
Elworthy  v.  Billing,  10  Sim.  98  ;  Nelthorpe  v.  Pennyman,  14 
Yes.  517. 
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The  Partition  Act,  1868,  s.  6,  authorizes  the  Court  to  allow  Chap.  VI.  s.  2. 
any  of  the  parties  interested  to  bid  at  the  sale  on  such  terms  as 
the  Court  thinks  reasonable. 

When  a  party  having  leave  to  bid  is  declared  the  purchaser,  Purchaser 
and  the  contract  has  been  approved,  any  fiduciary  relation  in  lead  the 
which  he  may  have  formerly  stood,  e.  g.,  as  solicitor,  is  put  an    ^^  ' 
end  to,  and  he  is  placed  in  the  position  of  a  mere  stranger : 
BosicellY.  Coaks,  23  Ch.  D.  302.     This  statement  of  the  law  seems 
to  be  recognized  as  sound  by  the  Lords  Justices  in  the  same  case 
in  the  Court  of  Appeal  (27  Ch.  D.  424) ;    but  they  there  held 
that  any  person,  whether  a  stranger  or  one  who  had  been  in  a 
fiduciary  capacity,  desirous  of  buying  property  sold  under  the 
direction  of  the  Court,  must  either  abstain  from  laying  any 
information  before  the  Court  in  order  to  obtain  its  approval,  or 
he  must  lay  before  it  all  the  material  information  he  possesses. 

The  purchaser  must,  at  the  time  of  sale,  subscribe  his  name  Purchaser 
and  address  to  his  bidding  (see  3rd  condition  of  sale  in  R.  S.  C.  contract. 
1883,  App.  L.  15)  ;  but  it  is  not  necessary  that  the  contract 
should  be  signed  by  the  vendors,  they  being  bound  by  the  order 
for  sale  :  see  p.  3. 

The  result  of  the  sale  is  verified  by  the  afl&davit  of  the  auc-  Certificate 

of  result, 
tioneer  (see  R.  S.  C.  1883,  App.  L.  16),  and  certified  by  the 

chief  clerk.  •   The  certificate  has  to  be  filed,  and  then  becomes 

binding.     See  E.  S.  C.  1883,  Ord.  LY.  rr.  65—71. 

At  one  time  it  was  a  frequent  practice  of  the  Court  to  open  Opening 
the  biddings,  if  the  price  bid  was  not  considered  adequate,  or  a 
better  offer  was  made.  This,  however,  was  abolished  by  the 
Sale  of  Land  by  Auction  Act,  1867  (30  &  31  Yict.  c.  48),  s.  7, 
except  on  the  ground  of  fraud.  See  Griffiths  v.  Joncs^  L.  R.  15 
Eq.  279 ;  Bches  v.  Delves,  L.  R.  20  Eq.  77.  This  section  equally 
applies  to  sales  under  the  Court  by  private  contract :  In  re  Bart- 
lett,  16  Ch.  D.  561. 

This  Act,  in  the  opinion  of  Lord  Justice  Fry,  has  done  away 
with  the  doctrine  recognised  in  Ex  imrte  Minor,  11  Yes.  559  ; 
Ticigcj  V.  FificJd,  13  Yes.  517;  Eohertson  v.  Skelton,  12  Beav.  260, 
that  until  the  certificate  had  become  binding  the  purchaser  was 
not  in  the  position  of  owner,  and,  therefore,  any  loss  to  the 
property,  as  by  fire,  occurring  in  the  meantime,  fell  upon  the 
vendor.     See  Fry,  Spec.  Perf.  p.  399. 
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Chap.  VI.  s.  3. 


Order  for 

payment 
into  Court. 


Payment 

•without 

prejudice. 


Notice  to 
purchaser 
of  dealings 
■with  money 
paid  in. 


Sect.  3. — Payment  of  Purchase-Money . 

The  purchase-money  is,  under  an  order  for  that  purpose  to  be 
obtained  by  the  purchaser,  to  be  paid  into  Court  to  the  credit 
of  the  action,  see  the  8th  condition  of  sale  in  R.  S.  C.  1883, 
App.  L.  15,  which  also  provides  that  upon  payment  the  pur- 
chaser is  to  be  entitled  to  possession,  or  to  receipt  of  the  rents 
and  profits,  as  from  the  day  fixed  by  the  conditions  of  sale, 
down  to  which  time  all  outgoings  are  to  be  paid  by  the  vendors. 

As  to  the  manner  of  paying  money  into  Court,  see  the 
Supreme  Court  Funds  Eules,  1884,  rr.  5  et  seq. 

If  no  time  is  fixed  by  the  conditions,  the  purchaser  will  be 
entitled  to  the  profits  as  from  the  quarter-day  preceding  the 
payment  of  the  purchase-money  {Anson  v.  Towgood,  1  Jac,  &  W. 
637) ;  except  in  the  case  of  a  purchase  of  a  trading  concern,  as  a 
colliery,  when  the  purchaser  is  entitled  to  the  profits  as  from 
the  month  or  week  in  which  the  purchase  takes  place,  accordiug 
to  the  course  of  taking  accounts :   Wren  v.  Kir  ton,  8  Yes.  502. 

The  purchaser  will  be  permitted,  if  there  are  sufficient  grounds 
for  his  application,  to  pay  the  purchase-money  into  Court  with- 
out prejudice  to  any  questions  upon  the  title,  in  order  to  save 
payment  of  interest :  Rutley  v.  Gill,  3  De  Gr.  &  S.  640 ;  and  see 
Be  Visme  v.  De  Visme,  26  Beav.  630 ;  1  Mac.  &  G.  336.  But 
this  will  not  be  permitted  without  special  reason :  Ouseley  v. 
Anstruther,  11  Beav.  399  ;  and  see  Denning  v.  Henderson,  1  De 
Gr.  &  S.  689.  And  in  no  case  will  the  purchaser  be  allowed  to 
pay  the  purchase-money  into  Court  and  take  possession  without 
accepting  the  title :  Hiitton  v.  Mamell,  2  Beav.  260  ;  Rutter  v. 
Marriott,  10  Beav.  33. 

The  money  so  paid  into  Court  will  not  be  dealt  with  without 
notice  to  the  purchaser,  and  the  order  to  pay  the  money  into 
Court  should  be  lodged  at  the  pay  office,  for  the  purpose  of 
being  entered  on  the  books  as  a  stop  order :  Seton,  pp.  1399, 
J  406. 

If  the  money  is  being  dealt  with  before  the  purchaser  has 
obtained  his  conveyance,  he  will  be  entitled  to  his  costs  of  ap- 
pearance, even  though  he  does  not  oppose  the  application: 
Bamford  v.  Waits,  2  Beav.  201  ;  Nohle  v.  Sto^c,  30  Beav.  272. 
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SecuSj  if  he  has  obtained  his  conveyance :  Barton  v.  Latour,  18  Chap.  VI.  s.  3. 
Beav.  526.  The  vendor,  on  delivery  of  the  conveyance  to  the 
purchaser,  should  obtain  from  him  a  written  acknowledgment, 
and  an  authority  to  concur  in  his  name  in  the  distribution 
of  the  purchase-money  by  the  Court.  See  Seton,  p.  1406  ; 
Daniell's  Ch.  P.  1100. 

When  the  purchaser  has  paid  his  money  into  Court  he  is 
relieved  from  all  responsibility  as  to  its  application :  Todd  v. 
Stud/iolme,  3  K.  &  J.  324. 


Sect.  4. — Completion  of  Purchase. 

All  necessary  parties  must  join  in  the  conveyance  to  the  pur-  Necessary- 
chaser.     See  E.  S.  C.  Ord.  LI.  r.  3 ;  Minton  v.  Kirwood,  L.  E.  ^^'^'''' 
3  Ch.  614. 

This  includes  legal  mortgagees  who  consent  to  the  sale,  and  Legal  mort- 
who,  by  concurring;  become  entitled  to  be  paid  out  of  the  pur-  ^^^^^^' 
chase-money,  to  the  full  amount  of  principal,  interest,  and  costs, 
in  priority  to  the  costs  of  the  plaintiff :  Hep  worth  v.  ITeslop,  3 
Hare,  485  ;  and  see  Wickenden  v.  Rayson,  6  De  Gr.,  M.  &  G. 
210  ;  Re  MacUnlay,  2  De  Gr.  J.  &  S.  358.  And  the  mortgagees 
are  paid  according  to  their  priorities  {Wild  v.  Lockhart,  10 
Beav.  320),  a  puisne  incumbrancer  not  being  entitled  to  costs  in 
respect  of  his  concurrence  until  the  prior  incumbrancer  has  been 
paid  in  full :    Wonham  v.  Machin,  L.  E.  10  Eq.  447. 

Under  sect.  5  of  the  Conveyancing  Act,  1881,  the  Court  has  Conveyancing 
power  to  direct  a  sum  to  be  set  apart  and  invested  to  meet  any  g_  5I  ' 
incumbrance  on  the  land,  and  thereupon,  without  any  notice  to 
the  incumbrancer,  to  declare  the  land  freed  from  the  incum- 
brance, and  make  any  order  for  conveyance  or  vesting  order 
accordingly.  This  section  applies  both  to  sales  by  the  Court 
and  out  of  Court. 

Persons  having  merely  equitable  interests  cannot  be  required  Persons 
to  concur,  their  rights  being  bound  by  the  decree :  Re  Williams''  able  interests. 
Estate,  5  De  a.  &  S.  515  ;  Cottrell  v.  Cottrell,  L.  E.  2  Eq.  330. 

But  the  purchaser  will  not  be  compelled  to  accept  an  equit-  Legal  estate, 
able  title  without  the  legal  estate  being  got  in,  except  perhaps 
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Chap.  VI.  8. 4.  where  a  dry  legal  estate  is  outstanding  in  an  infant :  Freeland 
V.  Pearson,  L.  E.  7  Eq.  246. 

Trustee  Acts.  If  any  person  whose  concurrence  is  necessary  refuses  to  execute 
the  conveyance,  he  may  be  ordered  to  do  so  upon  summons  (see 
Danieirs  Ch.  Pr.  1096)  ;  but  the  more  convenient  course  is  to 
apply  for  a  vesting  order  under  the  Trustee  Act,  1850,  ss.  16, 20, 
and  the  Trustee  Extension  Act,  1852,  s.  1  (see  Rowley  v.  Adams, 
14  Beav.  130  ;  Ayles  v.  Cox,  17  Beav.  584  ;  Hancox  v.  Spittle, 
3  Sm.  &  a.  478) ;  or  under  the  Judicature  Act,  1884  (47  &  48 
Yict.  c.  61,  s.  14),  for  an  order  appointing  another  person  to 
execute. 

Sect.  30  of  the  Trustee  Act,  1850,  is  expressly  incorporated 
by  sect.  7  of  the  Partition  Act,  1868.  And  sect.  1  of  the  Trustee 
Extension  Act,  1852,  equally  applies  to  sales  under  the  Partition 
Acts,  and  is  not  limited  to  the  cases  of  persons  under  disability : 
Beckett  V.  8utton,  19  Ch.  D.  646. 

ConTejance.  Unless  the  parties  differ,  the  conveyance  to  the  purchaser  is 
not  as  a  rule  settled  by  the  judge,  even  though  infants  are  in- 
terested as  conveying  parties,  see  Seton,  p.  1407.  This  prac- 
tice, however,  did  not  apply  to  conveyances  under  the  Settled 
Estates  Act,  which  were  always  settled  by  the  judge,  whether 
the  parties  differed  or  not :  Re  Eyre's  Estates,  4  K.  &  J.  268. 

Title  deeds.  The  right  of  the  purchaser  to  the  title  deeds  is  the  same  as  in 

the  case  of  an  ordinary  sale  out  of  Court,  see  p.  302.  If  the 
deeds  are  in  Court  they  may  be  ordered  to  be  delivered  out  to 
the  vendor  for  the  purpose  of  completion  {Lee  v.  Flood,  cited  in 
Seton,  p.  1409),  or  the  purchaser  may  apply  by  summons  at 
chambers  for  the  delivery  to  him  of  such  as  he  is  entitled  to : 
lUd. 


On  title 
proving-  bad. 


Return  of 
deposit. 


Sect.  5. — Discharge  of  Purchaser. 

If  the  title  proves  bad  the  purchaser  is  entitled  to  be  dis- 
charged on  taking  out  a  summons  for  that  purpose.  See  Daniell's 
Ch.  Pr.  p.  1104. 

In  this  event  he  will  be  entitled  to  have  his  deposit  returned, 
with  interest  at  four  per  cent.  (Seton,  p.  1412) ;  or,  if  the  money 


DISCHARGE  OF  PURCHASER.  169 

has  been  invested,  to  the  stock  purchased  therewith,  together  Chap.  VI.  a.  6. 
with  the  dividends :  Foiccll  v.  Powell,  L.  E.  19  Eq.  422. 

He  will  be  paid  out  of  the  funds  in  Court  his  costs,  charges.  Costs  of 
and  expenses,  including  those  of  investigating  the  title,  unless  ^^t\T.  ^^^  ^^ 
it  is  otherwise  provided  by  the  conditions  of  sale :  Rej/nolds  v. 
BMe,  2  Sim.  &  St.  117;  Calvert  v.  Godfrey,  6  Beav.  97; 
Perkins  v.  PJde,  16  Beav.  268.  If  there  is  no  fund  in  Court  the 
plaintiff  will  be  ordered  to  pay  them  without  prejudice  as  to 
how  they  are  ultimately  to  be  borne :  Smith  v.  Nelson,  2  Sim.  & 
St.  557 ;  Berry  v.  Johnson,  2  Y.  &  C.  Ex.  564.  A  defendant 
to  whom  the  conduct  of  the  sale  has  been  given  will  not  be 
ordered  to  pay  them  in  the  first  instance :  Miillins  v.  Hussey, 
L.  E.  1  Eq.  488  ;  and  see  Seton,  p.  1412. 

The  purchaser  will  also  be  entitled  to  be  discharged  on  grounds  ^^her 

....  grounds  for 

which  would,  in  the  case  of  an  ordinary  sale,  justify  him  in  re-  discharge, 
sisting  specific  performance,  such  as  a  mistake  which  renders  the 
contract  inequitable  {Savile  v.  Savile,  1  P.  "Wms.  745  ;   and  see 
Sug.  V.  &  P.  120),  or  a  condition  of  sale  which  is  misleading 
either  as  to  the  value  of  the  property  {Dimmoch  v.  Hallett,  L.  E. 

2  Ch.  21 ;  Torrance  v.  Bolton,  L.  E.  8  Ch.  118 ;  Re  Arnold,  14 
Ch.  D.  270),  or  as  to  the  state  of  the  title  {Else  v.  Else,  L.  E. 
13  Eq.  196  ;  Re  Banister,  12  Ch.  D.  131),  or  where  the  contract 
is  tainted  with  fraud  {Lord  Bandon  v.  Becher,  9  Bli.  N.  S.  532 ; 

3  CI.  &  Fin.  479 ;  Thornhill  v.  Glover,  3  Dm.  &  War.  195  ; 
Boicen  v.  Evans,  2  H.  L.  C.  257),  unless  the  purchaser  himself 
has  participated  in  the  fraud,  see  Sug.  Y.  &  P.  110. 

In  fact,  in  sales  by  the  Court,  there  should  be  at  least  as  much 
good  faith  shown  towards  the  purchaser  as,  and  perhaps  a  little 
more  than,  is  required  by  ordinary  vendors  out  of  Court :  per 
Jessel,  M.  E.,  in  Re  Banister,  12  Ch.  D.  131,  141. 
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Sect.  1. —  What  Lands  and  Interests  may  he  taken. 

A  COMPANY  or  other  body  authorized  to  take  lands  under  the 
Lands  Clauses  Act  may  do  so  in  one  of  two  ways,  either  by 
agreement  with  the  owners  or  persons  enabled  by  the  Act  to 
sell,  or  by  compulsory  taking.  They  may  also  in  certain  events 
enter  upon  the  lands  before  purchase  for  the  purpose  of  exe- 
cuting their  works  as  quickly  as  possible.  In  all  such  cases 
they  must  pay  for  the  land  they  take,  with  compensation  for 
severance  and  for  damage  caused  by  their  works.  They  must 
also  give  compensation  in  certain  cases  to  persons  whose  lands 
though  not  actually  taken  by  the  company  are  nevertheless 
injuriously  affected  by  the  construction  of  the  works.  When 
the  works  are  completed  the  company  must  sell  all  superfluous 
land  which  they  do  not  require  for  their  undertaking.  These 
various  subjects  will  be  treated  under  the  several  sections  of 
this  chapter.     The  Act  itself  is  divided  into  different  subjects 
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by  headings,  which  are  to  be  referred  to  in  order  to  determine   Ch.  VII.  s.  l, 
the  sense  of  any  doubtful  expression  in  a  section  ranged  under 
any  particular  heading :  Eastern  Counties  Ry.  Co.  v.  Marriage y 
9  H.  L.    C.    32;   Hammersmith  By.   Co.  v.  Brand,  L.  E.  4 
H.  L.  171. 

But  first  it  is  important  to  consider  what  lands  and  interests 
can  be  acquired  by  the  company  under  their  powers. 

The  word  "lands"  is  by  sect.  3  made  to  extend  to  mes-  "Lands." 
suages,  lands,  tenements,  and  hereditaments  of   any   tenure. 
This  includes  a  rent-charge  to  which  lands  taken  by  the  com- 
pany are  subject :  In  re  Brewer,  1  Ch.  D.  409. 

The  lands  must  be  such  as  the  company  are  authorized  to 
take  according  to  their  deposited  plans  (see  Wrigley  v.  Lanca- 
shire and  Yorkshire  Ry.  Co.,  4  Griff.  352 ;  BoicUng  v.  Poniypool 
By.  Co.,  L.  R.,  18  Eq.  714),  though  quwre  whether  the  Court 
will  interfere  if  the  company  takes  an  extremely  small  piece  of 
land  in  excess  of  its  powers  :  Ibid. 

The  lands  must  be  bond  fide  required  for  the  purposes  of  the  Lands  must 
undertaking.  The  company  are  not  entitled  to  take  land,  required, 
although  within  the  limits  of  deviation,  merely  because  the 
land  contains  material,  such  as  clay  or  minerals,  which  will  be 
useful  in  making  their  works :  Bentinck  v.  Norfolk  Estuary  Co., 
8  De  a.  M.  &  Gr.  714 ;  Dodd  v.  Salisbury  Ry.  Co.,  1  Giff. 
158  ;  Eversfield  v.  Mid-Sussex  By.  Co.,  3  De  G.  &  J.  286 ; 
Stockton  By.  Co.  v.  Broim,  9  H.  L.  C.  246 ;  Wilkinson  v.  Hull 
By.  Co.,  20  Ch.  D.  323 ;  Loosemore  v.  Tiverton  By.  Co.,  22 
Ch.  D.  25  ;  9  App.  Cas.  480.  See  also  Bolls  v.  London  School 
Board,  27  Ch.  D.  639. 

The  evidence  of  the  engineer  of  the  company  as  to  the 
quantity  of  land  required,  or  the  necessity  of  its  acquisition,  is 
conclusive  if  it  has  a  reasonable  appearance  of  accuracy  :  Kemp 
V.  South  Eastern  By.  Co.,  L.  R.  7  Ch.  364 ;  Errington  v.  Met. 
List.  By.  Co.,  19  Ch.  D.  559. 

Whether  the  company  have  the  right  to  take  an  easement,  in  Easements, 
the  sense  of  creating  one  for  their  own  use,  as  by  throwing  their 
works  over  a  man's  land  by  means  of  a  bridge,  or  running  them 
under  by  means  of  a  tunnel,  depends  upon  the  special  Act,  no 
such  right  being  given  by  the  Lands  Clauses  Act.     See  Finch  in 
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Ch.  YII.  fl.  1.  V.  London  4'  Blachvall  Ry.  Co.,  5  De  a.  M.  &  G-.  851 ;  HUIy. 
Mid.  Rij.  Co.,  21  Ch.  D.  143 ;  G.   W.  By.  Co.  v.  Bwindon  Ry. 
Co.,  9  App.  Cas.  787. 
,u  ^  f^^j^  f^,  /f    _\    They  will,  however,  be  entitled  to  the  benefit  of  an  easement, 
'bli/Ui.yin  ^s  aright  of  way,  appurtenant  to  land  they  have  purchased, 

at  any  rate  so  long  as  they  only  use  it  for  the  purposes  for 
which  it  was  previously  used :  Bayley  v.  G.  W.  Ry.  Co.,  26 
Ch.  D.  434. 

If  the  works  of  the  company  destroy  or  interfere  with  an 
easement  to  which  a  neighbouring  landowner  is  entitled,  the 
proper  remedy  is  not  for  the  company  to  purchase  the  ease- 
ment, but  to  give  compensation  in  respect  of  it  under  sect.  68. 
^QQpost,  p.  186. 

As  to  the  power  of  waterworks  companies  and  corporations  to 
take  water  and  use  and  divert  streams,  under  the  Waterworks 
Clauses  Act,  1847,  and  the  Lands  Clauses  Act,  see  Ferrand  v. 
Corporation  of  Bradford,  21  Beav.  412  ;  Bush  v.  Troichridge 
TFatet^ivorks  Co.,  L.  E.  10  Ch.  459  ;  Stone  v.  Corporation  of 
Yeovil,  2  C.  P.  D.  99. 

A  railway  company  is  not  authorized,  by  sect.  16  of  the  Rail- 
ways Clauses  Act,  1845,  permanently  to  divert  the  course  of  a 
stream  merely  to  save  themselves  the  expense  of  making  a 
couple  of  bridges ;  they  may  only  do  so  when  it  is  necessary 
for  the  construction  of  the  railway  :  Fiigh  v.  Golden  Valley  Ry. 
Co.,  15  Ch.  D.  330. 
Minerals.  By  sect.  77  of  the  Railways  Clauses  Consolidation  Act,  1845 

(8  &  9  Yict.  c.  20),  it  is  enacted  that  the  company  shall  not  be 
entitled  to  any  mines  or  minerals  under  any  land  purchased  by 
them,  except  such  parts  thereof  as  shall  be  necessary  to  be  dug 
or  carried  away,  or  used  in  the  construction  of  their  works, 
unless  the  same  shall  have  been  expressly  purchased ;  and  all 
such  mines,  excepting  as  aforesaid,  shall  be  deemed  to  be 
excepted  out  of  the  conveyance  of  such  lands,  unless  they  shall 
have  been  expressly  named  therein  and  conveyed  thereby. 

This  and  the  following  sections  have  been  held  to  be  for  the 
benefit  not  of  the  mine  owner  but  of  the  company,  to  exempt 
them  from  the  obligation  of  buying  the  minerals  together  with 
the   surface.      The   company   can   compulsorily  purchase   the 


WHAT  LANDS  MAY  BE  TAKEN.  173 

minerals  under  the  land  they  have  taken,  and  they  may  do  so   Ch.  vii.  s.  l. 
after  they  have  first  purchased  the  surface  on  giving  a  second 
notice  to  treat  for  the  minerals  :  Errington  v.  Met.  Dist.  Ry.  Co.f 
19  Ch.  D.  559. 

As  to  what  is  included  in  the  word  "  mines,"  see  Mid.  Ry, 
Co.  V.  Haimchicood  Brick  and  Tile  Co.,  20  Ch.  1).  552,  and  other 
cases  cited  jjosf,  p.  292. 

As  to  the  compensation  payable  to  the  owners  for  not  working 
the  minerals,  see  Smith  v.  G.  W.  Ry.  Co.,  3  App.  Cas.  165. 

If,  however,  the  company  elect  to  buy  the  land  without  the 
minerals,  such  minerals  may  be  worked  as  against  the  company, 
and  the  mine  owner  will  not  be  liable  for  injury  to  the  com- 
pany so  long  as  the  mine  is  worked  in  the  proper  and  usual 
way  {G.  W.  Ry.  Co.  v.  Bennett,  L.  E.  2  H.  L.  27) ;  and  the 
same  rule  extends  to  a  purchaser  of  superfluous  land  from  a 
company :  Pountney  v.  Claxjton,  11  Q.  B.  D.  820. 

But  under  sects.  78  and  79  of  the  Eailways  Clauses  Act,  the 
owner  of  the  minerals  must  give  notice  to  the  company  of  his 
intention  to  work  them,  and  thereupon  the  company,  if  they 
think  fit,  may  purchase  the  minerals. 

As  to  the  rights  and  powers  of  waterworks  companies  over 
minerals,  see  sects.  18 — 27  of  the  Waterworks  Clauses  Act, 
1847  (10  &  11  Yict.  c.  17). 

A  person  cannot  be  required  to  sell  or  convey  to  the  company  part  of  a 
a  part  only  of  any  house  or  other  building  or  manufactory,  if  he    °^^^' 
be  willing  and  able  to  sell  and  convey  the  whole  :  sect.  92. 

Under  this  section  a  house  has  been  held  to  include  all  that 
would  pass  by  the  demise  or  conveyance  of  a  house,  but  that 
does  not  include  land  which  is  only  convenient  but  not  necessary 
to  be  held  therewith :  Lord  Grosvenor  v.  Hampstead  Ry.  Co.,  1 
De  Gr.  &  J.  446 ;  St.  Thomas'  Hospital  v.  Charing  Cross  Ry.  Co., 
IJ.  &  H.  400  ;  Steele  v.  Midland  Ry.  Co.,  L.  E.  1  Ch.  275 ; 
Siegenherg  v.  Met.  Dist.  Ry.  Co.,  32  W.  E.  333. 

However,  a  company  have  been  held  bound  to  purchase, 
together  with  the  house,  land  which  formed  an  approach  for 
veHcles:  Marson  v.  L.  C.  8^  D.  Ry.  Co.,  L.  E.  6  Eq.  101;  7 
Eq.  546. 

So  where  the  company  proposed  to  take  a  piece  of  garden  Garden. 
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Ch.  VIL  g.  1.  -wliicli  was  used  partly  for  nursery  and  partly  for  ornamental 
purposes,  they  were  held  bound  to  take  also  the  dwelling-house ; 
Salter  v.  Met.  List.  Ry.  Co.,  L.  E.  9  Eq.  432 ;  and  see  Hewson, 
V.  L.  8f  8.  W.  Ry.  Co.,  8  W.  E.  467 ;  Cole  v.  West  London  Ry, 
Co.,  27  Beav.  242 ;  Alexander  v.  Crystal  Palace  Ry.  Co.,  30 
Beav.  556 ;  Fergusson  v.  L.  B.  ^  S.  C.  Ry.  Co.,  33  Beav.  103 ; 
3  De  Gr.  J.  &  S.  653  ;  Falkner  v.  Somerset  Ry.  Co.,  L.  E.  16  Eq. 
458 ;  Barnes  v.  Southsea  Ry.  Co.,  27  Ch.  D.  536. 

Manufactory.  go,  too,  if  the  company  requires  a  manufactory,  they  can  be 
compelled  to  take  also  the  lands  and  buildings  used  therewith. 
See  Spackman  v.  G.  W.  Ry.  Co.,  1  Jur.  N.  S.  790 ;  Sparrow  v. 
The  Oxford,  8fc.  Ry.  Co.,  2  De  G-.  M.  &  G-.  94 ;  Schwinge  v. 
The  London  §•  Blackivall  Ry.  Co.,  3  Sm.  &  Gr.  30 ;  Furniss  v. 
Midland  Ry.  Co.,  L.  E.  6  Eq.  473 ;  Richards  v.  Stvansea,  8fc. 
Co.,  9  Ch.  D.  425. 

The  section  does  not  apply  where  the  company  are  not  taking 
part  of  a  corporeal  hereditament,  but  only  require  a  right  or 
easement  of  carrying  their  works  over  the  land :  Pinchin  v.  The 
London  8^  Blackwall  Ry.  Co.,  5  De  Q.  M.  &  G-.  851. 

Less  than  By  sect.  93  it  is  enacted  that  if  the  company  by  their  works 

half  an  acre. 

cut  off  from  land  a  piece  less  than  half  an  acre,  and  not  being 

situate  in  a  town  or  built  upon,  the  owner  can  compel  them  to 

purchase  the  whole.     See  Falkner  v.  Somerset  Rail.  Co.,  L.  E. 

16  Eq.  458. 
Enfranchise-        If  the  company  purchase  copyhold  lands,  they  must,  under 
holds.  sects.  95 — 98,  enfranchise  them.    The  conveyance  is  to  be  entered 

on  the  rolls  of  the  manor,  and  the  land  to  be  enfranchised 

within  three  months  of  enrolment,  or  within  one  month  from 

taking  possession,  and  the  lord  is  to  be  compensated. 

As  to  the  fines  payable  to  the  lord  on  the  purchase  of  the 

copyholder's  interest,  see  Cooper  v.  Norfolk  Ry.  Co.,  3  Exch.  546 ; 

Ecclesiastical  Commissioners  v.  London  and  South  Western  Ry. 

Co.,  14  C.  B.  743. 
A  company  enfranchising  under  these  sections  is  not  bound 

by  the  provisions  of  the  Enfranchisement  Acts:  Re   Wilson's 

Estate,  2  J.  &  H.  619. 
Common  Sects.  99 — 107    provide    for  the   case    of    common    lands. 

The  lord  of  the  manor  and  all  commoners  are  to  be  com- 
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pensated,  and  thereupon  the  rights  of  common  and  other  rights   Ch.  vii.  s.  i. 
are  to  be  extinguished.     See  also  45  &  46  Yict.  c.  15. 

As  to  what  is  a  right  of  common  entitling  to  compensation, 
see  J^ash  v.  Coombs^  L.  R.  6  Eq.  51 ;  Fox  v.  Amhurst,  L.  R.  20 
Eq.  403 ;  Austin  v.  Amhurst,  7  Ch.  D.  689. 

A  commoner  may  maintain  an  action  against  the  company  if 
they  disturb  his  rights  of  common  without  having  first  paid 
compensation  in  respect  of  such  rights :  Stoneham  v.  L.  B.  8f 
S.  a  Ry.  Co.,  L.  R.  7  Q.  B.  1. 

Sect.  108  provides  that  with  respect  to  lands  subject  to  a  Interests  of 
mortgage,  it  shall  be  lawful  for  the  company  to  purchase  or  ° 
redeem  the  interest  of  the  mortgagee  of  any  such  lands  which 
may  be  required  for  the  purposes  of  the  special  Act,  and  that 
whether  they  shall  have  previously  purchased  the  equity  of 
redemption  of  such  lands  or  not,  and  whether  the  mortgagee 
thereof  be  entitled  thereto  in  his  own  right  or  in  trust  for  any 
other  party,  and  whether  he  be  in  possession  of  such  lands  by 
virtue  of  such  mortgage  or  not,  and  whether  such  mortgage 
affect  such  lands  solely  or  jointly  with  any  other  lands  not 
required  for  the  purposes  of  the  special  Act.  See  Martin  v. 
L.  C.  8^  D.  Ry.  Co.,  L.  E.  1  Ch.  501 ;  File  v.  File,  3  Ch. 
D.  36. 

Sects.  109 — 114  provide  in  detail  for  ascertaining  the  com- 
pensation to  be  paid  to  the  mortgagee  in  certain  cases,  and  for 
vesting  the  estate  and  interest  of  the  mortgagee  in  the  com- 
pany. 

Sects.  115 — 118  provide  for  the  release  of  lands  charged  with  Lands  subject 
any  rent  service,  rent-charge,  or  chief  or  other  rent,  or  other  charges, 
payment  or  incumbrance  not  before  provided  for. 

Sects.  119 — 122  provide   for   the   manner  in  which,   when  Interests  of 
the  land  taken  is  subject  to  leases,  the  lessees  or  tenants  are  to 
be  compensated.     If  the  tenant  has  no  greater  interest  than  a 
tenancy  from  year  to  year,  the  compensation  is  to  be  determined 
by  two  justices  in  case  the  parties  differ  :  sect.  121.  . 

A  schoolmaster  entitled  to  reside  in  the  school-house,  so  long 
as  he  is  schoolmaster,  but  liable  to  be  removed,  has  no  greater 
interest  than  a  tenancy  from  year  to  year :  Reg.  v.  Manchester, 
^c.  Ry.  Co.,  4  E.  &.  B.  88. 
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Ch.  VII.  s.  1.  ^n  unexpired  residue  of  less  than  a  year  is  within  sect.  121  : 
Reg.  V.  G.  N.  By.  Co.,  2  Q.  B.  D.  151. 

A  written  agreement  equivalent  to  a  lease  is  within  sect.  119, 
and  not  within  sect.  121  {Siceetman  v.  Met.  By.  Co.,  1  H.  &  M. 
543)  ;  so  is  an  agreement  to  let,  so  long  as  the  tenant  desires 
to  remain  and  pays  his  rent  when  due  :  Re  King^s  Leasehold 
Estates,  L.  E.  16  Eq.  521. 

As  to  the  manner  in  which  compensation  is  to  be  estimated, 
see  Cranwell  v.  Mayor  of  London,  L.  E.  5  Ex.  284 ;  Tyson  v. 
Mayor  of  London,  L.  E.  7  C.  P.  18. 

Where  a  lease  contains  a  proviso  against  assignment,  without 
the  licence  of  the  lessor,  the  necessity  for  such  licence  is  taken 
away  by  the  Act :  Slipper  v.  Tottenham,  8fc.  Ry.  Co.,  L.  E.  4 
Eq.  112.  And  the  same  rule  applies  with  regard  to  apportion- 
ment of  rent :  Ibid. 
Interests  Sects.  124 — 126  provide  for  the  purchase  of  interests  which 

ptirchased.  the  company  shall,  through  mistake  or  inadvertence,  have  failed 
or  omitted  to  purchase.  See  Hyde  v.  Corporation  of  Manchester, 
5  De  G.  &  S.  249  ;  Martin  v.  L.  C.  ^  D.  Ry.  Co.,  1  Ch.  501  ; 
Stretton  v.  G.  W.  Ry.  Co.,  L.  E.  5  Ch.  751. 


Sect.  2. — Purchase  of  Lands  by  Agreement. 
Agreement  Where  the  person  selling  is  an  absolute  owner,  he  and  the 

with  absolute  .,  .  i      r.       -r»    j        t 

owner.  company  can  agree  upon  the   price,  see  sect.  6.     But   where 

the  persons  selling  are  under  disability  they  are  empowered,  by 
sect.  7,  to  seU  and  convey,  and  the  price  must  be  fixed  under 
sect.  9. 
Agreement  By  sect.  7,  the  persons  under  disability  are  defined  as  all 

^der^^s-^^    parties  being  seised,  possessed  of,  or  entitled  to  any  such  lands, 
ability.  ^^  ^^^  estate  or  interest  therein;  and  particularly  including 

among  such  persons  all  corporations,  tenants  in  tail  or  for  life, 
married  women  seised  in  their  own  right  or  entitled  to  dower, 
guardians,  committees  of  lunatics  and  idiots,  trustees  or  feoffees 
in  trust  for  charitable  or  other  purposes,  executors  and  adminis- 
trators, and  all  parties  for  the  time  being  entitled  to  the  receipt* 
of  the  rents  and  profits  of  any  such  lands  in  possession,  or  subject 
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to  any  estate  in  dower,  or  to  any  lease  for  life  or  for  lives  and  Ch.  Vll.  s.  2. 
years  or  for  years,  or  any  less  interest. 

This  section  enables  an  equitable  tenant  for  life  to  sell  to  the  Equitable 
company,  and  to  bind  all  those  in  remainder  or  expectancy,  but  life, 
the  trustees  having  the  legal  estate  are  necessary  parties  to  the 
conveyance :  Lipiyincott  v.  Smyth,  29  L.  J.  Ch.  520. 

Where  a  tenant  for  life  was  subject  to  a  provision  in  his  Provision 
settlement  against  alienation,  with  a  limitation  over  in  case  of  afienation. 
infraction,  it  was  nevertheless  held  that  he  could  sell  to  the 
company,  the  purchase-money  being  liable  to  reinvestment  in 
land :  Devenish  v.  Brown,  2  Jur.  N.  S.  1043.  Such  a  provision 
now  would  be  wholly  inoperative ;  see  Settled  Land  Act,  1882, 
sect.  51. 

But  in  the  case  of  an  inalienable  estate  tail  limited  to  a  man 
and  the  heirs  of  his  body,  with  a  reservation  to  the  Crown  on 
failure  of  issue,  though  the  tenant  in  tail  can,  under  sect.  7, 
sell  and  convey  to  the  company  so  as  to  bar  his  heirs  in  tail,  the 
Crown  would  not  be  bound,  not  being  specially  named  in  the 
Act;  and  the  concurrence  of  the  Crown  is  necessary  for  an 
effectual  conveyance :  Be  Cuclifield  Burial  Board,  19  Beav.  153. 

Sect.  9  provides  that  the  purchase-money  or  compensation  to  Ascertain- 
be  paid  for  any  lands  to  be  taken  from  any  party  under  any  pui-chase- 
disability  or  incapacity,  and  not  having  power  to  sell  or  convey  ^^^^7- 
such  lands  except  under  the  provisions  of  the  Lands  Clauses 
Act  or  the  special  Act,  shall  not,  except  where  the  same  shall 
have  been  determined  by  the  verdict  of  a  jury,  or  by  arbitration, 
or  by  the  valuation  of  a  surveyor  appointed  by  two  justices 
under  the  provision  thereinafter  contained,  be  less  than  shall  be 
determined  by  the  valuation  of  two  able  practical  surveyors,  one 
to  be  nominated  by  each  side,  or,  if  they  cannot  agree,  by  a  third 
surveyor  appointed  by  two  justices. 

It  seems  that  now  all  tenants  for  life  and  persons  having  the 
powers  of  a  tenant  for  life  under  the  Settled  Land  Act,  1882, 
must  be  excepted  from  the  operation  of  the  7th  and  9th  sections 
of  the  Lands  Clauses  Act,  as  not  being  parties  "not  having 
power  to  sell  or  convey,  except  under  the  provisions  of  this  (the 
Lands  Clauses  Act)  or  the  special  Act." 

The  proper  mode  of  ascertaining  the  price  under  the  9th 

C.  N 
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Ch.  VII.  s.  2.  section  is  for  the  persons  selling  first  to  fix  tlie  price  by  agree- 
ment, and  then  to  ascertain  its  sufficiency  by  valuation,  or,  as  is 
the  ordinary  practice,  for  the  surveyors  first  to  fix  the  price,  and 
•  then  the  price  being  fixed,  for  the  persons  selling  to  adopt  it,  if 
they  think  the  price  of  the  surveyors  is  a  good  price.  A  contract 
by  them  to  sell  at  a  price  to  be  fixed  by  two  surveyors  is  not 
2:>er  se  enforceable ;  see  the  judgment  of  Hall,  Y.-C,  in  Peters  v. 
Leices  B//.  Co.,  16  Ch.  D.  703,  and  of  Jessel,  M.  E.,  in  the  same 
case  on  appeal,  18  Ch.  D.  429. 

Unless  the  provisions  of  this  section  are  strictly  complied  with 

specific  performance  cannot  be  decreed:    Wycombe  By.  Co.  v. 

Bonnington  Hospital,  L.  E.  1  Ch.  268 ;  but  see  Balxer  v.  Met. 

By.  Co.,  31  Beav.  504. 

Sale  for  a  The  sale  may  be  made  in  consideration  of  an  annual  rent- 

rent-charge. 

charge,  to  be  charged  on  the  tolls  or  rates  payable  under  the 

special  act.     See  sects.  10  and  11,  and  23  &  24  Yict.  c.  106, 

ss.  1 — 4. 

A  vendor  under  these  sections  will  not  be  entitled  to  a  lien  on 

the  land  for  unpaid  arrears  of  his  rentcharge  :  Earl  of  Jersey  v. 

Briton  Ferry  Dock  Co.,  L.  E.  7  Eq.  409.     As  to  his  remedies 

by  entry  and  distress,  see  Eyton  v.  Denhigh  By.  Co.,  L.  E.  6  Eq. 

14,  7  Eq.  439;   Forster  v.  Manchester  By.  Co.,  W.  N.  1880, 

p.  63. 

Price.  ^-Q  agreement  by  a  landowner  to  sell  a  certain  quantity  of 

land  at  so  much  per  acre,  and  as  much  more  at  the  same  price 
as  the  company  may  require,  only  entitles  the  company  to  take 
any  further  quantity  at  that  price  within  the  period  limited  for 
completion  of  their  works :  Bangcley  v.  Mid.  By.  Co.,  L.  E.  3 
Ch.  306 ;  Kemp  v.  S.  E.  By.  Co.,  L.  E.  7  Ch.  364. 

Interest.  A  tenant  for  life  is  not  taking  an  unfair  advantage  of  his 

position  if  he  stipulates  for  interest  at  5  per  cent,  until  a  con- 
veyance shall  be  executed :  Be  Hungerford,  1  Jur.  N.  S.  845 ; 
and  see  Ex  parte  Earl  of  Hardiciclxe,  1  De  Gr.  M.  &  d.  297. 

The  contract  may  provide  for  an  increasing  rate  of  interest  if 
the  purchase-money  is  not  paid  by  a  certain  day,  and  such  a 
stipulation  will  not  be  regarded  in  the  light  of  a  penalty: 
Herbert  v.  Salisbury  By.  Co.,  L.  E.  2  Eq.  221  ;  and  see  Pryse 
V.  Cambrian  By.  Co.,  L.  E.  2  Ch.  444. 
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But  a  contract  to  pay  by  instalments,  and  if  any  instalment  Ch.  Vll.  s.  2. 
is  not  paid  that  the  owner  may  retake  possession  without  re-  Instalments, 
paying  any  instalments,  is  in  the  nature  of  a  penalty,  against 
which  relief  will  be  given,  otherwise  it  would  be  i(lf)y(  vires  :  Re 
Dagcnham  Dock  Co.,  L.  E.  8  Ch.  1022. 

If  the  contract  does  not  provide  a  time  for  completion,  the  Time  for  com- 
company  are  nevertheless  bound  to  complete  within  a  reasonable 
time ;  they  cannot  delay  until  the  time  limited  for  their  com- 
pulsory powers  has  nearly  expired.  If  they  attempt  to  delay 
matters  by  refusing  to  appoint  a  surveyor  in  accordance  with 
the  Act  to  ascertain  the  price,  the  Court  will  direct  an  inquiry 
whether  the  price  agreed  upon  by  a  person  under  disability  is 
reasonable  :  Baker  v.  Met.  Ry.  Co.,  31  Beav.  504.  But  if  the 
parties  have  expressly  agreed  that  the  price  shall  be  ascertained 
either  by  arbitration  or  by  a  jury,  at  the  option  of  the  vendor, 
and  the  vendor  dies  before  having  exercised  such  option,  there 
is  no  contract  which  the  Court  can  enforce :  Morgan  v.  Mihnan, 
3  De  a.  M.  &  a.  24. 

The  relative  positions  of  the  parties  under  an  agreement  made  Relative  posi- 
under  the  Lands  Clauses  Act  were  very  fully  considered  by  vendor  and 
Jessel,  M.  E.,  in  Re  Pigott  and  The  G.  W.  Rij.  Co.,  18  Ch.  D.  ^<>^P^^y- 
146.  He  there  says,  p.  150  :  "  The  course  of  decision  has  been, 
that  after  notice  to  treat  has  been  given,  and  the  price  has  been 
fixed  but  has  not  been  paid,  a  contract  is  established  which  is 
enforceable  in  a  Court  of  Equity,  and  on  which  an  action  for 
specific  performance  can  be  maintained.  That  being  so,  all  the 
ordinary  rules  apply.  Consequently,  where  the  vendor  has 
shown  his  title,  the  purchaser  pays  interest  from  the  time  at 
which  he  might  prudently  have  taken  possession,  supposing  it 
to  have  been  offered  to  him — that  is,  the  time  when  a  good  title 
was  shown.  That  is  the  ordinary  rule."  The  learned  judge 
then  proceeded  to  dispose  of  the  argument  that  the  company 
was  not  in  the  position  of  an  ordinary  purchaser,  and,  disap- 
proving the  case  of  Re  Eccleshill  Local  Board,  13  Ch.  D.  365, 
ordered  the  company  to  pay  interest  at  4  per  cent,  on  the  pur- 
chase-money from  the  time  when  they  might  have  taken  posses- 
sion on  a  good  title  being  shown  :  and  see  Galliers  v.  Met.  Rij. 
Co,,  L.  E.  11  Eq.  410. 

n2 
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Costs  of 
contract. 


So,  where  the  purchase-money  for  leaseholds  has  been  paid, 
the  company  can  be  compelled  to  complete  by  accepting  an 
assignment  with  the  usual  covenants  :  Harding  v.  Met.  Rij.  Co., 
L.  E.  7  Ch.  154. 

Where  a  lessee  contracted  to  sell  to  a  company,  the  price,  in 
case  of  difference,  to  be  referred  to  an  arbitrator,  it  was  held 
that  the  relation  of  vendor  and  purchaser  was  not  established 
until  the  price  was  ascertained,  and  that  the  lessee  must  pay  the 
outgoings  till  the  date  of  the  award,  and  was  not  entitled  to 
interest  on  the  purchase-money  till  that  date  :  Catling  v.  G.  N, 
Ry.  Co.,  18  W.  E.  121. 

Where  the  amoimt  of  compensation  awarded  by  an  arbitrator 
was  paid  into  Court,  and  the  amount  was  afterwards  increased 
on  a  traverse  of  the  award,  the  company  was  held  liable  to  pay 
interest  at  4  per  cent,  upon  the  difference  from  the  time  when 
they  took  possession :  Re  Navan  and  Kingscourt  Ry.  Co.,  I.  E. 
10  Eq.  113. 

The  vendor  may  be  ordered  to  pay  an  occupation  rent,  if  he 
remains  in  possession,  while  the  company  are  paying  interest : 
Met.  Ry.  Co.  v.  Befries,  2  Q.  B.  D.  387 ;  and  see  Leggott  v.  Met, 
Ry.  Co.,  L.  E.  5  Ch.  716. 

Where  the  land  is  purchased  by  agreement,  the  cost  of  the 
preparation  and  execution  of  the  contract  will  not  be  payable 
by  the  company,  unless  expressly  stipulated,  such  costs  not 
being  included  under  sect.  82.  See  Dav.  Conv.  II.  91 ;  Boulton 
V.  Metropolitan  Board  of  Works,  L.  E.  5  Q.  B.  333. 


Notice  to  be 
given. 


Fixes  quan- 
tity of  land. 


Sect.  3. — Compulsory  Taking  of  Lands, 

If  the  company  cannot  come  to  an  agreement  for  the  pur- 
chase of  the  lands,  then  it  is  necessary  for  them  to  have  recourse 
to  their  compulsory  powers. 

Sect.  18  requires  the  company  to  give  notice  to  all  the  persons 
interested  in  the  lands,  or  enabled  to  sell  and  convey,  demanding 
particulars  of  their  claims,  stating  what  lands  are  required,  and 
offering'to  treat  for  compensation. 

The  notice  to  treat  fixes  the  land  required  by  the  company, 
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and  they  cannot  require  the  purchase-money  to  be  assessed  of  Ch.  vii.  s.  3. 
more  or  less  than  is  mentioned  in  the  notice :  Stone  v.  Commer- 
cial  Ry.  Co.,  4  My.  &  Cr.  122 ;  and  see  Kemjy  v.  London  and 
Brighton  Ry.  Co.,  1  Ea.  Cas.  495.  If  they  require  more  land 
they  may  give  a  further  notice :  Stamps  v.  Birmingham  Ry.  Co., 
7  Hare,  251. 

The  land  being  thus  fixed,  the  purchase-money  for  the  whole 
must  be  ascertained  at  one  time,  the  company  cannot  summon 
a  jury  to  assess  the  value  of  part  only :  Ecclesiastical  Commis- 
sioners V.  Commissioners  of  Sewers,  14  Ch.  D.  305 ;  nor  can  they 
enter  upon  part,  and  deposit  the  value  of  and  give  security  for 
such  part  only  :  Barker  v.  I^orth  Staffordshire  Ry.  Co.,  2  De  Gr.  & 
S.  55.  As  to  a  bond  fide  mistake  as  to  the  property  required, 
see  Wood  v.  Charing  Cross  Ry.  Co.,  33  Beav.  290. 

But,  though  the  notice  to  treat  fixes  the  land  to  be  taken,  it  Notice  alone 
does  not,  for  all  purposes,  place  the  parties  in  the  position  of  stitute  con- 
vendor  and   purchaser.      The  Act  does   not  treat  the  notice   ^^^ ' 
as  constituting  a  contract  which  can  be  specifically  performed, 
but  as  a  preliminary  step,  bringing  the  parties  together  who  are 
afterwards  to  settle  the  matter  between  them  by  agreement, 
arbitration,  or  the  verdict  of  a  jury:  Adams  v.  London  and 
BlackicallRy.  Co.,  2  Mac.  &  Q.  118,  132. 

Nor  does  the  notice  operate  to  convert  the  real  estate  into  or  operate  as 
personalty  if  the  vendor  dies  before  completion :    Haynes  v. 
Haynes,  1  Dr.  &  Sm.  426 ;  Re  Batter  sea  Park  Acts,  32  Beav. 
591 ;  and  see  Watts  v.  Watts,  L.  E.  17  Eq.  217. 

Whenever,  after  the  notice   to  treat  has  been  given,  the  Mandamus 
company  neglect  to  have  the  value  of  the  land  assessed  within  a   ^  ^^^^^ 
reasonable  time,  they  can  be  compelled  to  do  so  by  mandamus : 
Fotherhy  v.  Met.  Ry.  Co.,  L.  E.  2  C.  P.  188 ;  Morgan  v.  Met.  Ry. 
Co.,  L.  E.  4  0.  P.  97. 

As  soon,  however,  as  the  price  has  been  fixed,  specific  perform-  Specific  per- 
ance  can  be  decreed  either  against  the  vendor  {Regents  Canal  Co, 
v.  Ware,  23  Beav.  575)  or  against  the  company  {Rarding  v.  Met, 
Ry.  Co.,  L.  E.  7  Ch.  154),  but  not  without  a  reference  as  to 
title  :  Gnnston  v.  East  Gloucestershire  Ry.  Co.,  18  L.  T.  8. 

Where  a  contract  is  founded  upon  a  notice  to  treat,  the  notice 
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of  notice. 


Interests 
created  after 
notice  to 
treat. 


Equitable 
mortgagees. 


Notices  to 
wrong  per- 


How  price  is 
to  be  ascer- 
tained on 
compulsory 
taking. 


need  not  be  stamped  as  an  agreement :  Eawlings  v.  Met.  Ry.  Co., 
37  L.  J.  Ch.  824. 

It  has  been  held,  that  when  once  notice  has  been  given  the 
company  cannot  withdraw  from  it :  Rex  v.  Sungerford  Market, 
4  B.  &  Ad.  327.  But  they  can  do  so  where,  having  given 
notice  to  take  part  of  a  house,  they  are  required  to  take  the 
whole,  under  sect.  92  :  Grierson  v.  Cheshire  Lines  Committee,  L. 
E.  19  Eq.  83 ;  and  see  Adams  v.  London  and  BlachcallRy.  Co., 
2  Mac.  &  a.  118. 

If,  after  notice  has  been  given  requiring  lands,  the  owner 
grants  a  lease  of  such  lands,  the  lessee  will  not  be  entitled  to 
compensation :  Re  Marylehone  Improvement  Act,  L.  R.  12  Eq. 
389 ;  and,  if  necessary,  an  injunction  will  be  granted  to  re- 
strain him  from  selling  it :  Met.  Ry.  Co.  v.  Woodhoiise,  34  L.  J. 
Ch.  297. 

Notice  should  be  served  under  this  section  on  equitable  mort- 
gagees {Martin  v.  London,  Chatham  and  Dover  Ry.  Co.,  L.  E.  1 
Ch.  501),  but  not  on  persons  entitled  to  a  mere  easement: 
Thicknesse  v.  Lancaster  Canal  Co.,  4  M.  &  W.  472. 

If  the  company,  though  under  a  misapprehension  as  to  the 
owners  or  persons  having  power  to  sell  and  convey,  give  notices 
and  treat  with  the  wrong  persons,  and  then  take  possession  of 
the  land,  they  will  be  restrained  from  retaining  possession  at 
the  suit  of  the  persons  really  entitled :  FerJcs  v.  Wycombe  Ry. 
Co.,  3  am.  662. 

Sect.  21  provides  for  the  ascertaining  of  the  price,  where  the 
company  cannot  come  to  an  agreement  with  the  parties,  and, 
consequently,  have  to  resort  to  their  compulsory  powers.  In 
such  a  case,  if  the  amount  claimed  does  not  exceed  50/.,  the 
price  is  to  be  settled  by  two  justices  under  sect.  22.  If  the 
amount  claimed  does  exceed  50/.,  it  is  to  be  settled  by  arbitra- 
tion, if  the  person  claiming  compensation  so  desire ;  otherwise, 
or  if  the  arbitrators  or  their  umpire  fail  to  make  their  award 
within  the  period  allowed  by  the  Act  (as  to  which,  see  Skerratt 
V.  JVorth  Staffordshire  Ry.  Co.,  2  Ph.  475  ;  In  re  Hawley  and 
North  Staffordshire  Ry.  Co.,  2  De  Gr.  &  S.  33),  then  the  com- 
pensation is  to  be  settled  by  the  verdict  of  a  jury :  sect.  23. 
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Sects.  24 — 67  provide  in  detail  for  the  manner  in  whieli  com-   Ch.  vii.  s.  s. 
pensation  is  to  be  ascertained  under  sects.  21,  22,  23.     The 
purchase-money  and  the  damage  for  severance,  if  any,  are  to 
be  separately  assessed :  sects.  49  and  63. 

When  the  amount  of  the  compensation  has  been  ascertained,  if  Payment  into 
it  exceeds  200/.,  and  there  is  no  person  absolutely  entitled  or  ' 

capable  of  giving  a  receipt,  it  must  be  paid  into  Court  under 
sect.  69,  to  be  applied  for  the  purposes  authorized  by  that 
section,  or  as  capital  money  under  the  Settled  Land  Act,  1882, 
see  sect.  32  of  that  Act.  If  the  amount  exceeds  20/.,  but  is  less  or  to  trustees, 
than  200/.,  it  may  be  paid  to  trustees  :  sect.  71  ;  if  it  does  not  o^^^.^^nt 
exceed  20/.  it  may  be  paid  to  the  party  entitled  to  the  rents : 
sect.  72. 

Where  land  is  taken  compulsorily  under  the  Lands  Clauses  On  compul- 
Consolidation  Act,  1845,  or  any  such  Act,  the  purchasers  must 
pay  all  the  expenses  of  making  out  the  title,  see  sect.  82,  and 
Ex  parte  the  Feoffees  of  Addles^  Charity,  3  Hare,  22. 


Sect.  4. — The  Conveyance. 

The  money  having  been  paid  into  Court,  the  owner  of  the  Conveyance 
lands,  including  all  parties  by  the  Act  enabled  to  sell  and  convey,  ordeTd  poU. 
shall,  when  required,  convey  the  lands  to  the  company.     In 
default  thereof,  or  on  failure  to  make  out  a  good  title,  the  com- 
pany may  execute  a  deed  poll,  and  thereupon  the  lands  shall 
vest  in  them  :  sect.  75. 

The  directors  of  a  railway  company  are  not  justified  in  ac- 
cepting a  defective  title  :  Eastern  Counties  Ry.  Co.  v.  Haivhes, 
5  H.  L.  C.  331,  363. 

If  the  OT^-ner  refuses  to  accept  the  compensation  agreed  uj)on  where  owner 
or  awarded,  or  fails  to  make  out  his  title,  or  refuses  to  convey,  con'vey.*^ 
or  is  absent  from  the  kingdom,  or  cannot  be  found,  the  money 
must  be  paid  into  Court  under  sect.  76,  and  a  deed  poll  exe- 
cuted by  the  company  for  vesting  the  lands  in  them  under 
sect.  77. 

Before  adopting  this  course  the  company  must  give  the  owner 
the  opportunity  of  making  out  his  title  after  the  amount  of 
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Ch.  VII.  s.  4.  compensation  has  been  settled,  even  thougli  lie  had.  before  failed 
to  do  so :  Doe  v.  Manchester,  8fc.  Ry,  Co.,  14  M.  &  W.  687,  15 
M.  &  W.  314. 

By  "  owner "  in  this  clause  is  meant  a  person  having  some 
title  :  Douglass  v.  L.  8f  N,  W.  Ry.  Co.,  3  K.  &  J.  173 ;  and 
therefore  the  sections  do  not  apply  where  a  person,  though  able 
to  make  a  good  title  to  the  greater  part,  fails  altogether  to  make 
out  any  title  to  a  small  portion :  Wells  v.  Chelmsford  Local 
Board,  15  Ch.  D.  108.  But  a  possessory  title,  which  may,  with 
the  lapse  of  time,  become  absolute,  is  sufficient :  Ex  2^arte  Winder, 
6  Ch.  D.  696. 

The  party  in  possession  as  owner  is  to  be  deemed  to  have 
been  entitled  to  the  lands,  and  consequently  to  the  purchase- 
money  in  Court,  unless  and  until  the  contrary  be  shown  to  the 
satisfaction  of  the  Court :  sect.  79. 

Thus,  a  person  showing  title  by  adverse  possession  for  upwards 
of  twelve  years  will  be  deemed  the  owner,  unless  the  company 
shows  the  contrary,  as  by  adducing  evidence  of  the  existence  of 
a  person  under  disability :  In  re  Metropolitan  Street  Improvement 
Act,  1877, 14  Ch.  D.  323 ;  and  see  Ex  parte  Freemen  of  Sunder- 
land, 1  Drew.  184;  Re  Sterry's  Estate,  3  W.  E.  561. 

Section  81  provides  that  certain  forms  of  conveyances  set  out 
in  the  schedules  to  the  Act  are  to  be  effectual  to  vest  the  lands 
thereby  conveyed  in  the  company,  as  therein  provided. 

As  to  these  forms,  it  is  sufficient  to  refer  to  the  remark  in 
Frend  &  Ware's  Ry.  Prec,  p.  122,  that  companies  properly 
advised  do  not  make  use  of  them. 

Section  82  provides  for  the  costs  of  conveyances,  which  are  to 
be  borne  by  the  company,  and  under  sect.  83  they  may  be  taxed 
if  they  cannot  be  agreed ;  but  they  cannot  be  taxed  after  they 
have  been  paid  by  the  company :  In  re  South  Eastern  Ry.  Co., 
23  Ch.  D.  167. 
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Ch.  VII.  s.  6. 


Sect.  5. — Entry  on  Lands  before  Purchase. 

It  sometimes  happens  that  the  company  desire  to  enter  upon  Entry  upon 
the  lands  for  the  purpose  of  commencing  their  works  before  the  payment  of 
purchase-money  has  been  ascertained  and  paid.     This,  however,  j^nev.^" 
they  must  not  do  (see  sect.  84),  imless  they  first  obtain  the 
consent  of  the  owner  (see  the  same  section),  or  unless  they  deposit 
in  Court,  by  way  of  security,  either  the  amount  claimed  or  such 
sum  as  shall  be  determined  to  be  the  value  of  such  lands  by  a 
surveyor  appointed  by  two  justices,  and  also  give  a  bond  with 
two  sureties  in  a  penal  sum  equal  to  the  sum  so  to  be  deposited, 
to  secure  payment  of  the  purchase-money,  when  it  shall  be 
ascertained,  together  with  interest  at  5  per  cent,  from  the  time 
of  entry  imtil  payment :  sect.  85.     The  money  deposited  will  be 
repaid  to  the  company  when  the  condition  of  their  bond  is  fully 
performed,  or  otherwise  applied  for  the  benefit  of  the  person 
for  whose  security  it  has  been  deposited :  sect.  87. 

The  company  cannot  be  prevented  from  entering  upon  lands 
under  this  section,  although  they  do  so  apparently  for  the  pur- 
pose of  acquiring  a  possessory  title  before  the  expiration  of  the 
time  limited  for  the  exercise  of  their  compulsory  powers :  Loose- 
more  V.  Tiverton  Ry.  Co.,  9  App.  Cas.  480. 

A  bond  given  by  a  railway  company  under  this  section  need 
not  extend  to  securing  compensation  for  the  minerals :  Ex  parte 
Neath  ^  Brecon  Ry.  Co.,  2  Ch.  D.  201. 

The  company  must  pay  interest  at  4  per  cent,  upon  the  Interest  on 
amount  eventually  determined  to  be  the  purchase-money,  or 
compensation  from  the  time  of  taking  possession,  not  merely 
fi'om  the  time  when  the  amount  is  ascertained :  Rhys  v.  Dare 
Valley  Ry.  Co.,  L.  E.  19  Eq.  93. 

If  the  company  fail  to  perform  the  condition  of  the  bond,  the 
Court  can  order  the  deposit  to  be  paid  out  to  the  landowner  : 
Re  Mutlow's  Estate,  10  Ch.  D.  131. 
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Ch.  VII.  s.  6. 


Easements. 


Damage 
caused  by 
user. 


Sect.  6. — Com2oensation  where  Lands  are  Injuriously  Affected. 

Sect.  68  provides  for  compensation  being  given  to  all  persons 
in  respect  of  lands,  or  any  interest  therein,  which  shall  have 
been  taken  or  injuriously  affected  by  the  company,  and  for 
which  satisfaction  shall  not  have  been  made  under  the  other 
sections  of  the  Act. 

Under  this  section  compensation  will  be  given  to  owners  of 
easements  over  the  land  taken,  as  where  the  works  of  the  com- 
pany will  interfere  with  ancient  lights :  Clark  v.  School  Board 
for  London,  L.  E.  9  Oh.  120  ;  Duke  of  Bedford  v.  Daicson,  L  E. 
20  Eq.  353 ;  and  see  Eagle  v.  Charing  Cross  Ry.  Co.,  L.  E.  2 
C.  P.  638. 

So,  where  the  company's  works  interfere  with  a  right  of  un- 
loading on  the  river's  bank,  the  owner  of  the  easement  cannot 
require  them  to  make  a  deposit  and  give  a  bond  under  sect.  84, 
but  must  apply  for  compensation  in  respect  of  the  injury  to  his 
lands :  Macey  v.  Met,  Board  of  Works,  33  L.  J.  Ch.  377. 

Under  this  section  also  compensation  will  be  given  where  a 
company  abstract  water  from  a  stream  to  the  prejudice  of  a 
riparian  owner.  See  Stone  v.  Cojyoration  of  Yeovil,  2  C.  P.  D. 
99 ;  Bush  v.  Troichridge  Watericorks  Co.,  L.  E.  10  Ch.  459. 

Compensation  will  also  be  given  for  damage  occasioned  by 
narrowing  a  highway  {Beckett  v.  Mid.  Ry.  Co.,  L.  E.  3  C.  P. 
82),  or  lowering  the  level  of  a  road  {Reg.  v.  Eastern  Counties 
Ry.  Co.,  2  Q.  B.  347),  or  obstructing  the  access  to  a  navigable 
river  {Met.  Board  of  Works  v.  McCarthy,  L.  E.  7  H.  L.  243), 
or  the  approach  to  a  manufactory  {Caledonian  Ry.  Co.  v.  Walker^ s 
Trustees,  7  App.  Cas.  259). 

It  is  now  settled  that  compensation  is  not  payable  to  anyone, 
whose  lands  are  not  taken,  for  damage  caused  not  by  the  con- 
struction of  the  works  but  by  their  user  after  they  have  been 
constructed :  Hammersmith  Ry.  Co.  v.  Brand,  L.  E.  4  H.  L. 
171,  overruling  Reg.  v.  Cambrian  Ry.  Co.,  L.  E.  6  Q.  B.  422 ; 
and  see  Hopkins  v.  Q.  N.  Ry.  Co.,  2  Q.  B.  D.  224,  237 ;  Truman 
V.  L.  B.  (^  S.  C.  Ry.  Co.,  25  Ch.  D.  423. 

But  where  part  of  a  man's  land  is  taken,  compensation  may 
be  given  in  respect  of  the  depreciation  in  value  of  the  rest 
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caused  by  the  use  for  wliicli  tlie  land  taken  is  intended :  Dii1;e  Ch.  vii.  a.  6. 
ofBucdeuch  v.  Met.  Board  of  TTorlcs,  L.  E.  5  H.  L.  418 ;  Her;. 
V.  JEssex,  33  W.  E.  214. 

In  order,  however,  to  found  a  claim  to  compensation  under  Damage  to 
this  section,  there  must  bo  an  injury  and  damage  to  the  land  permanent, 
itself  in  which  the  person  claiming  compensation  has  an  interest, 
and  the  injury  and  damage  must  be  not  merely  temporary  but 
permanent :  Met.  Board  of  Works  v.  McCarthy,  L.  E.  7  H.  L. 
243  ;  and  see  Reg.  v.  Met.  Board  of  Works,  L.  E.  4  Q.  B.  358. 

Moreover,  the  damage  must  be  such  as  might  have  been  the  Damage  must 
subject  of  an  action  if  the  company  had  acted  without  statutory 
powers.  Thus,  no  compensation  is  payable  in  respect  of  loss  of 
trade  by  reason  of  neighbouring  houses  being  bought  and 
pulled  down  by  the  company  {Reg.  v.  Vaughan,  L.  E.  4  Q.  B. 
190),  or  in  respect  of  loss  of  trade  by  diverting  traffic  {Ricket  v. 
Met.  Ry.  Co.,  L.  E.  2  H.  L.  175 ;  and  see  Re  Wadham  and 
N.  E.  Ry.  Co.,  33  W.  E.  215),  or  in  respect  of  the  interference 
with  the  monopoly  of  a  ferry  {Hopkins-  v.  G.  N.  Ry.  Co.,  2 
Q.  B.  D.  224). 

The  particulars  which  the  landowner  must  give  in  his  notice  Particulars  of 
for  a  jury  to  assess  the  damage  under  this  section  (68),  must 
amount  to  such  reasonable  information  as  to  his  interest  as  will 
enable  the  company  to  judge  whether  they  will  pay  the  whole 
claim,  or  what  amount  they  ought  to  offer.  If  the  claimant  is 
an  occupier  under  a  lease  for  years,  it  is  not  sufficient  for  him 
to  state  in  his  particulars  that  he  "  holds  under  a  lease :  "  Healey 
V.  Thames  Valley  Ry.  Co.,  34  L.  J.  Q.  B.  52. 


Sect.  7. — Sale  of  Superfluous  Lands. 
Sect.  127  provides  that  with  respect  to  superfluous  lands,  that  Sale  of  super- 
is,  lands  acquired  by  the  company  but  not  required  for  the  pur- 
poses of  their  special  act,  the  company  shall,  within  the  prescribed 
period  (if  any),  or  within  ten  years  after  the  expiration  of  the 
time  limited  for  completion  of  their  works,  sell  such  superfluous 
lands ;  or,  in  default  of  sale,  such  lands  shall  vest  in  the  owners     ■ 
of  the  adjoining  lands. 


188 


SALES  UNDER  LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 


What  is 

superfluous 

land. 


Ch.  VII.  s.  6.      This  section  does  not  apply  where  the  undertaking  is  aban- 
doned or  given  up :  Smith  v.  Smith,  L.  E.  3  Ex.  282. 

Land  may  become  "  superfluous  "  where,  upon  a  wrong  esti- 
mate, more  land  has  been  taken  than  subsequently  turns  out  to 
be  required ;  where  the  company  have  been  forced  to  take  the 
whole  when  they  only  required  part ;  where  it  has  been  taken 
for  works  afterwards  abandoned ;  where  it  has  been  taken  for  a 
temporary  purpose  only  :  G.  W.  Ry.  Co.  v.  May,  L.  E.  7  H.  L. 
283. 

A  strip  of  land  outside  the  company's  hedge,  running  along 
the  railway,  is  superfluous  land  :  Norton  v.  L.  S^  N.  W.  Ry>  Co., 
13  Ch.  D.  268. 

But  land  over  a  tunnel  is  not  superfluous  land :  In  re  Met. 
Dist.  Ry.  Co.  and  Cosh,  13  Ch.  D.  607 ;  Rosenberg  v.  Cook,  8 
Q.  B.  D.  162.  Nor  is  land  under  a  railway  arch :  Mulliner 
V.  Mid.  Ry.  Co.,  11  Ch.  D.  611. 

Land  which,  though  not  immediately  required,  may  yet  be 
wanted  for  making  roads,  or  building  houses  for  storing  goods, 
or  for  enlarging  the  works,  is  not  superfluous,  even  though  in 
the  meantime  it  is  let  out :  Betts  v.  G.  E.  Ry.  Co.,  3  Ex.  D.  182 ; 
Hooper  v.  Bourne,  5  App.  Cas.  1.  Neither  is  land  superfluous 
which  is  required  for  accommodation  works :  Lord  Beauehamp  v. 
G.  W.  Ry.  Co.,  L.  E.  3  Ch.  745. 

If  the  company  are  likely  to  require  the  land  at  any  future 
time  they  should  not  sell  it  as  superfluous  land.  The  sale  must 
be  an  absolute  sale,  and  they  cannot  reserve  a  right  of  buying  it 
back  whenever  it  may  be  required  for  their  works :  L.  8^  S, 
W.  Ry.  Co.  V.  Gomm,  20  Ch.  D.  562. 

As  to  the  proportions  in  which,  under  this  section,  super- 
fluous land  will  vest  in  the  adjoining  owners,  see  Moody  v. 
Corhett,  L.  E.  1  Q.  B.  510. 

The  adjoining  owners  can  acquire  a  title  against  the  company 
under  the  Statute  of  Limitations :  Norton  v.  L.  (^  N.  IF.  Ry. 
Co.,  13  Ch.  D.  268. 

Superfluous  lands  must,  unless  they  be  situate  within  a  town, 
or  be  built  upon,  or  used  for  building  purposes,  be  offered,  in  the 
first  instance,  to  the  owners  of  the  land  from  which  they  were 
originally  severed,  and  then  to  the  adjoining  owners :  sect.  128. 
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See  Astley  v.  Mmwhcster,  S^c.  By.  Co.,  2  De  (j.  &  J.  453  ;  Eohhs   Ch.vii.B.e. 
V.  Mid.  By.  Co.,  20  Ch.  D.  418. 

As  to  land  in  a  town,  or  used  for  building  purposes,  see 
Coventry  v.  L.  B.  8^  S.  C.  By.  Co.,  L.  E.  5  Eq.  104 ;  Carington 
V.  Wycomhe  By.  Co.,  L.  E.  3  Ch.  377;  L.  8^  8.  W.  By.  Co.  v. 
Blachnore,  L.  E.  4  H.  L.  610. 

If  the  company  treat  the  land  as  superfluous,  the  right  of 
pre-emption  given  by  sect.  128  at  once  arises,  although  the 
period  of  ten  years,  limited  by  sect.  127,  may  not  have  expired : 
Carington  v.  Wycomhe  By.  Co.,  L.  E.  3  Ch.  377. 

Lessees  of  adjoining  land  have  been  held  to  be  persons 
entitled  to  a  right  of  pre-emption  within  the  section :  Coventry 
v.  L.  B.  8^  S.  C  By.  Co.,  L.  E.  5  Eq.  104. 

Land  separated  by  a  private  road  (Ibid.),  or  by  a  wall  {L.  Sf 
S.  W.  By.  Co.  V.  Blackmore,  L.  E.  4  H.  L.  610),  may  be  adjoin- 
ing land  within  the  section. 
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One  abstract. 


Sect.  1. — The  Preparation. 

The  vendor  is  bound  to  furnish  to  the  purchaser  an  abstract  of 
all  the  deeds,  wills  and  other  instruments  which  have  been  exe- 
cuted with  respect  to  the  land  in  question  during  the  whole 
period  over  which  the  title  to  be  shown  extends ;  and  if  this  is 
not  done  by  a  perfect  abstract  the  purchaser  may  object  or 
require  further  information,  see  Want  v.  Stallibrass,  L.  E.  8 
Ex.  175,  183.  The  abstract  must  be  furnished  at  the  vendor's 
expense,  see  Home  v.  Wingfield,  3  Scott,  N.  E.  340  ;  Sug. 
V.  &  P.  406. 

It  has  indeed  been  held  that  by  virtue  of  sub-sect.  6  of  sect.  3 
of  the  Conveyancing  Act,  1881,  the  purchaser  must  bear  the 
expense  of  abstracting  all  deeds  necessary  for  making  out  the 
vendor's  title  which  are  not  in  the  vendor's  possession :  Re 
Johnson  and  Tustin,  28  Ch.  D.  84.  The  section  is,  however, 
pointed  to  evidence  required  by  the  purchaser  "  for  Verification 
of  the  abstract,  or  for  any  other  pui'pose,"  and  it  is  submitted 
that  the  true  construction  of  the  section  is  to  limit  it  to  evidence 
required  for  that  or  a  similar  purpose,  and  not  to  extend  it  to 
the  abstract  of  the  title  itself,  which  every  vendor  is  bound  to 
furnish.  This  view  is  supported  by  Moody  to  Tates,  28  Ch.  D. 
661. 

Where  a  purchaser  buys  several  lots  held  under  one  title  he 
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is  not  entitled  to  more  than  one  abstract,  except  at  his  own  Ch.  vill.  s.  i , 
expense:  Conveyancing  Act,  1881,  s.  3,  sub-s.  7. 

A  partner  purchasing  the  share  of  the  other  partner  in  the  Purchase  by 
real  estate  is,  it  seems,  entitled  to  an  abstract :  Morris  v.  Kearsley,  ^      ^^' 
2  Y.  &  C.  Ex.  139 ;  but  qucere  whether  at  the  expense  of  the 
vendor,  unless  he  expressly  so  stipulates :  Ibid, 

The  solicitor  who,  being  employed  to  prepare  an  abstract.  Solicitor's 
simply  copies  an  old  abstract  without  seeing  that  it  is  correct, 
may  be  held  liable  for  any  damages  arising  from  mistakes : 
M'Culloch  V.  Gregory,  1  K.  &  J.  286,  291. 

The  purchaser  is  entitled  to  the  custody  of  the  abstract,  and  To  whom 
if  the  contract  is  completed  it  becomes  his  property ;  if  the  con-  belongs, 
tract  is  determined  he  must  return  it  to  the  vendor :  Roberts  v. 
Wyatt,  2  Taunt.  268. 

In  taxation  abstracts  were  ordinarily  passed  if  each  sheet  con-  Taxation  of 
tained  eight  folios  {In  re  Walsh,  12  Bea.  490) ;  and  now  by  the 
general  order  under  the  Solicitors'  Eemuneration  Act,  1881  (44 
&  45  Yict.  c.  44),  Sched.  II.,  the  allowance  is  computed  on  a 
scale  of  eight  folios  to  each  brief  sheet. 

If  the  solicitor  is  paid  according  to  the  scale  provided  by  that 
order,  the  preparation  of  the  abstract  will  be  included  under  the 
head  "Deducing  title  to  freehold,  copyhold,  or  leasehold  pro- 
perty."    See  Schedule  I. 


Sect.  2. — The  Contents. 

The  abstract  should  be  a  perfect  abstract,  that  is  to  say,  an  Perfect 
abstract  showing  a  good  title  {Morleij  v.  Cooh,  2  Hare,  106, 
111) ;  but  the  condition  of  sale  as  to  delivery  of  the  abstract  is 
satisfied  if  the  abstract  shows  such  title  as  the  vendor  had  at  the 
time  of  delivery  {Ibid.),  i.e.,  a  full  and  fair  statement  of  all  the 
muniments  which  the  vendor  has  in  his  possession  or  power 
{Blackburn  v.  Smith,  2  Exch.  783),  subject  of  course  to  any 
special  stipulation  as  to  commencement  of  title. 

It  is  not  necessary  that  the  abstract  should  show  a  complete  Complete 
title  in  the  vendor ;  it  is  suificient  whenever  it  appears  that  upon 
certain  acts  done  the  legal  and  equitable  estates  will  be  in  the 
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Ch.  VIII.  B.  2.  purchaser  {Lord  Brayhrohe  v.  Inskijj,  8  Yes.  417,  436) ;  and  the 
vendor  must  of  course  be  able  to  procure  a  conveyance  to  the 
purchaser  at  the  time  stipulated :  Boehm  v.  Wood,  1  Jao.  &  W. 
419 ;  Stowell  v.  Robinson,  3  Bing.  N.  0.  928.  Thus  it  is  suffi- 
cient if  the  abstract  shows  incumbrances  which  can  be  got  in  by 
the  time  for  completion,  as  by  the  mortgagee  joining  in  the 
conveyance  to  the  purchaser :  Townsend  v.  Champernown,  1  Y.  & 
J.  449 ;  Wehh  v.  Austin,  7  Man.  &  Gr.  701.  And  even  where 
the  purchase  could  not  be  completed  by  the  day  fixed,  because 
no  notice  had  been  given  to  pay  off  the  mortgage,  the  vendor 
was  held  to  have  delivered  an  abstract,  and  shown  a  good  title 
according  to  the  conditions:  Savory  v.  Underwood,  23  L.  T. 
141. 

Where  the  abstract  shows  a  good  equitable  title  in  the  vendor, 
with  power  to  get  in  the  legal  estate,  whether  under  the  Trustee 
Acts  or  otherwise,  it  is  unnecessary  for  the  abstract  to  show  the 
devolution  of  the  legal  estate:  Camhenvell  Building  Society  v. 
SoUoicay,  13  Ch.  D.  754 ;  and  see  Wynne  v.  Griffith,  1  Euss. 
283 ;  Avarne  v.  Brown,  14  Sim.  303 ;  Berkeley  v.  Bauh,  16  Yes. 
380. 

The  Act  8  &  9  Yict.  c.  112  makes  it  unnecessary  for  the 
vendor  to  procure  the  assignment  of  satisfied  terms  of  years. 
But  the  abstract  should  show  the  dealings  with  the  term  up  to 
the  passing  of  the  Act,  in  order  that  the  purchaser  may  see 
whether  it  came  within  its  operation:  Lyle  v.  Uarl  of  Yar- 
horough,  John.  70 ;  Shaio  v.  Johnson,  1  Dr.  &  Sm.  412 ;  and  see 
Emery  v.  Grococh,  6  Mad.  54. 

If  an  incumbrance  has  been  created  and  discharged,  such 
dealings  should  be  shown  and  not  suppressed :  Drmmnond  v. 
Tracij,  John.  608,  612 ;  Heath  v.  Crealock,  L.  E.  10  Ch.  22. 
This,  however,  can  scarcely  apply  to  mere  equitable  charges  by 
deposit  of  deeds  with  a  memorandum,  see  Dart's  Y.  &  P. 
5th  ed.  300. 
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Ch.  VIII.  s.  3. 


Sect.  Z.—The  Title.  

A  sixty  years'  title  had  formerly  to  be  shown,  see  Cooiier  v. 
Emery,  1  Ph.  388. 

By  the  Yendor  and  Purchaser  Act,  1874  (37  &  38  Yiot.  c.  V.  &  P.  Act, 
78),  s.  1,  forty  years  was  substituted  for  sixty  years  as  the 
period  of  commencement  of  title  in  the  absence  of  any  stipula- 
tion to  the  contrary,  and  except  in  cases  in  which  earlier  title 
than  sixty  years  could  formerly  be  required. 

Such  cases  are  the  sale  of  an  advowson,  the  title  to  which  Exceptions, 
must  be  carried  back  for  at  least  an  hundred  years  (see  3  &  4 
Will.  ly.  c.  27,  s.  33) ;  long  leaseholds,  in  which  the  creation 
of  the  term  must  be  shown,  though  the  enjoyment  of  the  term 
according  to  the  title  need  now  only  be  shown  for  the  last 
forty  years  {Frend  v.  Biickkij,  L.  E.  5  Q.  B.  213) ;  tithes  and 
other  property  held  under  a  grant  from  the  Crown,  in  which 
cases  the  original  grant  must  be  shown  (see  Walker  v.  Bentley, 
9  Hare,  629) ;  reversionary  interests,  in  which  cases  the  abstract 
must  show  their  creation.  See  Dart's  Y.  &  P.  oth  ed.  pp. 
293—295. 

In  the  absence  of  any  stipulation  to  the  contrary,  an  obliga-  Obligation  to 
tion  on  the  part  of  the  vendor  to  make  out  a  good  title  is  im-  title.  ^  ^^^ 
plied :  Clarke  v.  Faux,  3  Euss.  320 ;  Hall  v.  Betty,  4  Man.  & 
Gr.  410. 

This  implication  may  be  rebutted  by  sho^j^ing  that  the  pur-  May  be 
chaser  knew  of  the  defects  before  contract '(^^^  re   Gloag  and 
Miller'' s  Contract,  23  Ch.  D.  320),  or  that  it  was  intended  he 
should  take  whatever  title  the  vendor  had :  Godson  v.  Turner, 
15  Beav.  46. 

But  if  the  vendor  expressly  agrees  to  make  a  good  marketable 
title,  he  will  not  be  permitted  to  prove  that  the  purchaser  as  a 
fact  knew  that  he  could  not  do  so :  Barnett  v.  WJieeler,  7  M.  & 
W.  364;  Cato  v.  Thompson,  9  Q.  B.  D.  616. 

The  title  ought,  if  possible,  to  commence  with  a  deed  and  Root  of  title. 
not  with  a  will  {Parr  y.  Lovegrove,  4  Drew.  170) ;  but  a  title 
commencing  with  a  will  may  be  supported  by  evidence  of  con- 
tinued possession  :  ihid. ;  Cottrelly.  Watki)is,  1  Beav.  361. 

A  disentailing  assurance  is  not  a  satisfactory  commencement 

c.  o 


194 


THE  ABSTRACT. 


Ch.  VIII.  s.  3. 


Reversion  to 
leaseholds. 


Enfranchised 
copyholds. 


A-ward  under 
Inclosure  Act. 


Tenure  of 
allotment. 


Land  held 
under  an 
exchange. 


of  title ;  but  if  the  instrument  creating  the  entail  is  not  forth- 
coming, such  assurance,  coupled  with  continued  possession,  may 
be  sujficient :  Nouaille  v.  Greenwood^  T.  &  R.  26. 

On  the  sale  of  a  leasehold  interest  title  need  not  be  shown  to 
the  reversion,  whether  freehold  (see  Vendor  and  Purchaser  Act, 
1874,  s.  2,  sub-s.  1),  or  leasehold  (see  Conveyancing  Act,  1881, 
s.  3,  sub-s.  1).  But  these  enactments  do  not  apply  to  leaseholds 
for  lives;  and  on  the  sale  of  such  interests  the  vendor  must 
show  who  are  the  lives  in  existence :  Anderson  v.  Higgins,  1  J. 
&  L.  718. 

On  the  sale  of  enfranchised  copyholds  the  abstract  need  not 
show  the  title  to  make  the  enfranchisement  (see  Conveyancing 
Act,  1881,  s.  3,  sub-s.  2),  but  should  trace  the  copyhold  title 
from  the  time  fixed  for  commencement  to  the  date  of  enfran- 
chisement, and  thenceforward  the  title  to  the  freehold. 

Where  land  inclosed  under  an  award  made  under  an  Inclo- 
sure Act  is  sold,  the  vendor  must  show  the  title  to  the  land  in 
respect  of  which  the  award  is  made,  see  Sug.  Y.  &  P.  372  ;  Major 
V.  Ward  (5  Hare,  604),  unless  the  contract  provides  that  the  title 
shall  commence  with  the  award :  Cattell  v.  Corrall,  4  Y.  &  C.  Ex. 
228. 

An  allotment  made  under  an  Act  not  expressly  assimilating 
the  portion  allotted  to  the  land  in  respect  of  which  the  allot- 
ment is  made,  vests  the  fee  simple  in  the  allottee  :  ibid.  ;  Doe  v. 
Davidson,  2  M.  &  S.  175 ;  Toivnley  v.  Gibson,  2  T.  R.  701 ;  Doe 
V.  Hellard,  9  B.  &  C.  789.  But  the  Act  8  &  9  Yict.  c.  118  pro- 
vides (sect.  94)  that  allotments  made  under  it  shall  be  held  by 
the  same  tenure  as  the  land  in  respect  of  which  the  allotment  is 
made. 

Where  land,  which  has  been  taken  in  exchange,  is  contracted 
to  be  sold,  the  question  arises  whether  it  is  necessary  to  show 
title  to  the  land  given  in  exchange.  Under  an  exchange  at 
common  law  the  word  "  exchange  "  implied  a  warranty  of  title 
{Bustard^ s  Case,  4  Eep.  121) ;  but  the  Act  8  &  9  Yict.  c.  106  enacts 
(s.  4)  that  an  exchange  made  by  deed  after  the  1st  of  October, 
1845,  shall  not  imply  any  condition  in  law.  It  seems  advisable, 
however,  upon  any  sale  of  land  taken  in  exchange,  whether  by 
an  absolute  owner  or  by  a  tenant  for  life  under  the  Settled  Land 
Act,  1882,  s.  3,  sub-s.  3,  or  under  the  Acts  for  the  exchange  of 
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ecclesiastical  property,  or  under  Inclosure  Acts  (see  8  &  9  Yict.  Ch.  viii.  s.  3. 
c.  118,  s.  105),  to  insert  a  provision  in  the  contract  that  the  title 
to  the  land  given  in  exchange  shall  not  be  inquired  into,  see 
CattellY.  Corrall,  4  T.  &  C.  Ex.  228. 


Sect.  4. — Proof  of  Title. 

A  title  is  shown  when  the  abstract  states  all  the  matters 
which,  if  proved,  make  a  good  title.  The  title  is  made  when  the 
matters  are  proved :  Parr  v.  Lovegrove,  4  Drew.  170 ;  and  the 
vendor  is  bound  to  produce  the  best  evidence  reasonably  within 
his  reach :  Ibid.  p.  179.  See  also  Sherivin  v.  Shakspeare,  17 
Beav.  267,  275 ;  5  De  G.  M.  &  G-.  517. 

The  vendor  is  bound  to  verify  his  title  by  the  production  of  Production  of 
all  the  abstracted  deeds,  which  he  must  either  produce  himself 
or  procure  to  be  produced.  If  he  means  to  deprive  the  pur- 
chaser of  his  right  to  have  the  title  verified  by  the  production 
of  the  deeds,  he  must  make  this  quite  clear  by  the  contract : 
Southhy  V.  Hutt,  2  My.  &  Cr.  207. 

The  expenses  of  the  production  of  all  documents  not  in  the 
vendor's  possession  are,  by  the  Conveyancing  Act,  1881,  s.  3, 
sub-s.  6,  thrown  on  the  purchaser. 

The  vendor  must  produce  the  documents  in  his  possession  Production  in 
either  in  London  or  at  his  residence  (Sug.  Y.  &  P.  14th  ed. 
p.  429),  unless  he  has  stipulated  for  their  production  elsewhere  : 
RippingaU  v.  Lloyd,  2  N.  &  M.  410. 

Deeds  are  proved  by  the  production  of  the  originals,  see  Deeds  coming 
C.  L.  P.  Act,  1854  (17  &  18  Yict.  c.  125),  s.  26.  In  order  to  cuTody'^"' 
render  a  written  document  admissible,  it  is  not  necessary  to 
show  that  it  has  come  from  the  most  proper  custody  ;  it  is  suffi- 
cient if  it  come  from  a  place  where  it  might  reasonably  be 
expected  to  be  found :  per  Parke,  B.,  Croiighton  v.  Blake,  12 
M.  &  W.  205,  208 ;  and  see  Bishop  of  Meath  v.  Marquess  of 
Winchester,  3  Bing.  N.  C.  183 ;  Doe  v.  Phillips,  8  Q.  B.  158. 

A  deed  or  will  thirty  years  old  coming  from  the  proper  cus- 
tody, and  otherwise  free  from  suspicion,  proves  itself :  Taylor 
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Ch.  VIII.  s.  4.  Ev.  Ill,  1565  ;  and  a  deed  attested  in  the  usual  form  is  pre- 
sumed to  have  been  duly  signed,  sealed,  and  delivered:  Ibid. 
169 ;  McQueen  v.  Farquhar,  11  Ves.  467. 

An  ancient  document  produced  from  the  proper  custody,  but 
with  the  seal  missing,  was  held  good  evidence  :  Mayor  of  Beverley 
V.  Craven,  2  Moo.  &  E.  140.  And  the  first  skin  of  a  deed,  of 
which  the  other  skin  had  been  cut  off  and  lost,  was  received  in 
evidence  on  being  produced  from  the  proper  custody:  Lord 
Trimlestoicn  v.  Kemmis,  9  CI.  &  Fin.  749,  774. 

Formerly  an  attesting  witness  was  sometimes  required  to 
prove  the  deed,  see  LaytJwarp  v.  Bryant,  1  Bing.  N.  C.  421  ; 
Crosby  v.  Percy,  1  Camp.  303 ;  Thomson  v.  Miles,  1  Esp.  184 ; 
Nash  V.  Turner,  ibid.  217.  But  now  it  is  enacted  by  the  Com- 
mon Law  Procedure  Act,  1854  (17  &  18  Yict.  c.  125),  s.  26, 
that  it  shall  not  be  necessary  to  prove  by  the  attesting  witness 
.any  instrument,  to  the  validity  of  which  attestation  is  not 
requisite.  Attestation  is  unnecessary  unless  it  is  required  by  an 
instrument  creating  a  power,  or  by  some  statute:  per  Lord 
Selborne,  L.  C,  Seal  v.  Claridge,  7  Q.  B.  D.  516,  519. 

"With  regard  to  deeds  exercising  powers  of  appointment,  the 
Act  22  &  23  Yict.  c.  35  has  provided,  sect.  12,  that  such  deeds, 
after  the  13th  of  August,  1859,  if  executed  and  attested  by  two 
witnesses  in  the  usual  manner  shall  be  valid,  although  the  in- 
strument creating  the  power  requires  some  additional  form  of 
execution,  or  attestation,  or  solemnity. 

But,  where  any  special  solemnity  is  required  by  Act  of  Par- 
liament, such  requirements  must  be  strictly  observed.  Thus,  a 
deed  executed  by  a  married  woman,  with,  a  memorandum  of 
acknowledgment,  under  sect.  84  of  3  &  4  Will.  lY.  c.  74,  was 
not  effectual  without  a  certificate  of  acknowledgment  under  the 
85th  section  :  Jolly  v.  Sandcoclx,  7  Exch.  820.  This  section, 
however,  is  now  repealed,  see  Conveyancing  Act,  1882,  sect. 
7  (4). 

If  the  title  deeds  are  lost  or  destroyed,  the  purchaser  will  not 
be  compelled  to  complete,  unless  the  vendor  can  furnish  sufficient 
evidence  of  tlieir  (;ontents  and  execution :  Bryant  v.  Biisl',  4 
Euss.  1. 

Before,  however,  he  will  be  permitted  to  adduce  any  secondary 
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evidence,  the  loss  or  destruction  of  the  deed  must  be  duly  proved  :  Ch.  viii.  s.  4. 
JFatson  v.  Parker,  2  Pli.  5.     For  this  it  is  sufliciLnt  to  show  that 
every  reasonable  search,  though  not  every  possible  search,  -has 
been  made :  Hart  v.  Hart,  1  Hare,  1. 

What  is  sufficient  secondary  evidence,  where  such  is  allowed 
to  be  adduced,  will  depend  upon  circumstances.  There  are  no 
degrees  of  secondary  evidence;  but  a  person  entitled  to  give 
such  evidence  may  give  whatever  evidence  he  can  :  Doe  v.  Boss, 
7  M.  &  W.  102. 

Thus,  an  attested  copy  of  a  deed,  taken  many  years  back.  Attested  copy, 
where  the  deed  had  been  inroUed  in  a  public  office,  was  held 
sufficient  evidence  of  the  lost  deed,  and  it  would  have  been  held 
sufficient  without  attestation :  Harvey  v.  Philijps,  2  Atk.  541.  So 
with  a  registered  memorial  of  a  lost  deed :  Hohhouse  v.  Hamilton, 
1  Sch.  &  L.  207 ;  Collins  v.  Maule,  8  Car.  &  P.  502  ;  Wollaston 
v.  Hakeicill,  3  Man.  &  Qr.  297 ;  Catkroiv  v.  Bade,  4  De  G.  &  S. 
527. 

Counterparts  of  leases  are  evidence  that  the  lessor  has  dealt 
with  the  land  as  owner,  and,  consequently,  of  his  right  to  the 
land :  Clarkson  v.  Woodhouse,  cited  5  T.  E.  412. 

Eecitals  in  deeds,  coupled  with  undisputed  possession  for  a  Recitals. 
sufficient  period,  are  good  secondary  evidence  of  the  contents  of 
lost  deeds  :  Prosser  v.  Watts,  6  Mad.  59  ;  Alexander  v.  Crosby,  1 
J.  &  L.  Q>m ;  Gillett  v.  Abbott,  7  A.  &  E.  783  ;  Moulton  v. 
Edmonds,  1  De  Gr.  F.  &  J.  246.  And  now,  by  the  Vendor  and 
Purchaser  Act,  1874,  sect.  2,  recitals  in  deeds  twenty  years 
old  are  made  sufficient  evidence,  except  so  far  as  they  are  proved 
to  be  inaccurate. 

In  Emery  v.  Grocock  (6  Mad.  54),  it  was  held  that  subsequent 
dealings  with  an  estate  for  a  considerable  period,  as  if  it  was 
unencumbered,  afforded  sufficient  evidence  that  a  term  for  rais- 
ing portions  had  been  surrendered  ;  and  see  Chalmer  v.  Bradley, 
1  Jac.  &  W.  51,  63 ;  Garrard  v.  Tuck,  8  C.  B.  231,  248. 

Where  an  instrument  is  lost  and  secondary  evidence  of  its  Presumption 
contents  is  tendered,  the  presumption  is  that  it  was  properly  lost  deed, 
stamped.     If,  however,  it  is  shown  not  to  have  been  stamped  at 
the  time  of  its  execution,  the  party  relying  upon  it  must  adduce 
evidence  to  show  that  it  was  subsequently  stamped ;  and  if  no 
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Cb.  VIII.  S.4.  sufficient  evidence  is  forthcoming,  the  conclusion  must  be  that 
it  remained  unstamped :  Marine  Investment  Co.  v.  Haviside,  L.  R. 
5  H.  L.  624. 

In  such  a  case  no  evidence  of  its  contents  can  be  accepted, 
even  though  it  has  been  destroyed  by  the  wrongful  act  of  the 
party  taking  the  objection :  Bippiner  v.  Wright ,  2  B.  &  Aid. 
478 ;  and  see  Smith  v.  Henley,  1  Ph.  391 ;  Blair  v.  Ormond,  1 
De  a.  &  S.  428 ;  May  v.  May,  33  Beav.  81. 
WiUs.  Previously  to  the  Probate  Act  of  1857,  20  &  21  Yict.  c.  77, 

questions  frequently  arose  as  to  whether  the  purchaser  could 
require  the  will  to  be  established  as  against  the  heir,  or  could 
require  the  concurrence  of  the  heir  in  the  conveyance.  Strictly 
speaking,  the  will  required  to  be  proved  by  the  production  of 
the  witnesses,  in  order  to  establish  it  against  the  heir :  Colton  v. 
Wilson,  3  P.  "Wms.  190.  This  was  very  often  not  done.  But 
the  Court  readily  laid  hold  of  special  circumstances  to  enable  it 
to  decide  that  such  proof  was  not  necessary,  see  Colton  v.  Wil- 
son, 3  P.  Wms.  190 ;  Wakeman  v.  Duchess  of  Butland,  3  Yes. 
234 ;  Bringloe  v.  Goodson,  5  Bing.  N.  C.  738  ;  Dorrett  v.  Meux, 
15  C.  B.  142. 

Thus  it  was  held  that  a  will  thirty  years  old,  and  produced 
from  the  proper  custody,  was  sufficiently  proved  {Man  v.  Bicketts, 
7  Beav.  93,  affirmed  1  H.  L.  C.  472) ;  and  finally  it  was  decided 
that  the  purchaser  could  not  require  the  will  to  be  established, 
or  to  have  the  concurrence  of  the  heir  in  the  conveyance,  unless 
there  were  reasonable  grounds  for  doubting  the  validity  of  the 
will:  McCulloch  v.  Gregory,  3  K.  &  J.  12.  As  to  what  are 
reasonable  grounds  of  suspicion,  see  Weddall  v.  Niccon,  17  Beav. 
160;  Grove  v.  Bastard,  2  Ph.  619,  1  De  Q.  M.  &  G.  69. 

Now  by  the  Act  of  20  &  21  Yict.  c.  77,  it  is  provided,  sect. 
62,  that  wills  proved  in  solemn  form  shall  be  binding  on  persons 
interested  in  the  real  estate,  and  by  sect.  64  that  the  probate  or 
office  copy  shall  be  evidence,  save  when  the  validity  of  the  will 
is  put  in  issue. 

The  purchaser  can  require  the  production  of  a  will,  even 
though  it  is  alleged  by  the  vendor  to  be  void :  Stevens  v.  Guppy, 
2  Sim.  &  St.  439 ;  and  see  Ilowarth  v.  Smith,  6  Sim.  161. 

The  same  rules  apply  to  the  proof  of  wills  dealing  with  copy- 
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holds,  as  to  wHch  see  Jervoise  v.  Duke  of  Northumberland,  1  Jac.  Ch.  Vlii.  s.  4. 
&  W.  559  ;  Arc/ier  v.  Slater,  10  Sim.  624,  11  Sim.  507.     The 
production  of  the  probate  or  an  office  copy  is  now  nearly  always 
accepted  as  sufficient. 

If  any  difficulty  is  apprehended  in  identifying  the  property  Identity  of 
with  the  descriptions  in  the  documents,  by  reason  of  alterations  ^^^P®'^*  ^ 
having  taken  place,  e.g.,  by  planting,  cutting  down  trees,  or 
building,  it  is  advisable  by  condition  to  prevent  the  purchaser 
from  taking  any  objection  on  that  account,  and  to  offer  at  his 
expense  a  statutory  declaration  that  the  property  has  been 
enjoyed  for  a  certain  number  of  years  in  accordance  with  the 
title  shown.  Under  such  a  condition  a  purchaser  was  held,  in 
an  action  for  specific  performance,  entitled  not  only  to  the  statu- 
tory declaration  offered,  but  also  to  an  affidavit  to  the  effect 
that  the  particulars  afforded  by  the  declaration  as  to  identity  of 
the  premises  was  the  best  evidence  which  the  vendor  could  give : 
J3ird  V.  Fox,  11  Hare,  40,  48. 

The  vendor  must  be  prepared  to  prove  the  truth  of  all  facts  incidental 
necessary  to  make  out  his  title.     It  depends  entirely  upon  the 
circumstances  of  the  particular  case  what  proof  will  be  sufficient. 

With  regard  to  births,  deaths,  and  marriages,  extracts  from  Births,  dePvths 
the  parish  registers  are  generally  considered  the  most  satisfactory  ^^^^^^" 
evidence.     Such  extracts  are  not  proof  of  the  date  of  birth  or 
death,  but  only  of  baptism  and  burial,  but  they  are  proof  of  the 
date  of  marriage :  Doe  v.  Barnes,  1  Moo.  &  E.  386 ;  Be  Wintle, 
L.  E.  9  Eq.  373. 

Certificates  from  the  parish  registers  of  baptisms,  marriages, 
and  burials  are  admissible  as  evidence  without  proof  of  the 
identity  of  the  persons  mentioned  in  them,  see  Hubbard  v. 
Lees,  L.  E.  1  Ex.  255. 

Where  the  original  parish  registers  are  proved  to  be  lost, 
secondary  evidence  of  their  contents  may  be  adduced :  Walker 
V.  Beauchamp,  6  Car.  &  P.  552. 

By  the  Act  3  &  4  Yict.  c.  92,  non-parochial  registers  deposited 
in  the  custody  of  the  Eegistrar-G-eneral  were  made  evidence  in 
courts  of  law. 

Extracts  from  the  general  registers  of  births,  deaths,  and 
marriages  are  also  evidence. 
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Ch.  VIII.  s.  4.  Eecitals  of  births,  deaths,  and  marriages  in  deeds  used  not  to 
be  considered  sufficient  evidence  if  unsupported  {Fort  v.  Clarke^ 
1  Euss.  601),  and  the  same  with  recitals  in  a  private  Act  of 
Parliament :  Cowell  v.  Chamhers,  21  Beav.  619.  But  now,  by 
the  Vendor  and  Purchaser  Act,  1874,  sect.  2,  sub-s.  2,  such 
recitals  in  deeds,  instruments.  Acts  of  Parliament,  or  statutory 
declarations  twenty  years  old  are  made  sufficient  evidence  except 
so  far  as  they  are  proved  to  be  inaccurate. 
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Sect.  1. — Extinguishment  of  Right, 

The  Statutes  of  Limitation  now  in  force  are  3  &  4  Will.  lY. 
c.  27,  and  37  &  38  Yict.  c.  57.  They  must  be  construed  to- 
gether, see  sect.  9. 

A  purchaser  can  be  compelled  to  accept  a  title  acquired  by  Title  forced 
adverse  possession  under  the  Statutes  of  Limitation,  at  all  events  ^^  ^^^  ^^^^' 
where  he  will  have  a  good  equitable  title  independently  of  the 
statute,  and  the  legal  estate  if  outstanding  is  barred :  Scott  v. 
Nixon,  3  Dru.  &  "War.  388.  And  in  the  case  of  Games  v. 
Bonnor  (33  W.  E.  64),  where  a  vendor  had  contracted  to  give  a 
title  of  more  than  twenty  years,  and  it  was  discovered  that  an 
estate  tail  created  eighty  years  previously  had  never  been  barred, 
it  was  held  that  he  could  show  that  he  had  acquired  title  by 
adverse  possession  for  twelve  years,  and  that  the  purchaser  must 
complete.  In  this  case  the  twelve  years  did  not  expire  until 
after  the  date  of  the  contract. 

.  "  There  is  a  marked  distinction  between  the  old  Statutes  of  Right  extin- 
Limitation,  and  the  present  one  (3  &  4  Will.  lY.  c.  27,  s.  34).  ^'^^' 
The  former  statutes  only  barred  the  remedy,  but  did  not  touch 
the  right ;  possession  at  all  times  gave  a  certain  right ;  but 
under  the  new  Act,  when  the  remedy  is  barred,  the  right  and 
title  of  the  real  owner  are  extinguished,  and  are  in  effect  trans- 
ferred to  the  person  whose  possession  is  a  bar :  "  per  Lord  St. 
Leonards,  Incorporated  Society  v.  Richards,  1  Dru.  &  War.  258, 
289. 

When  once  the  right  is  barred  by  the  statute  no  subsequent  and  cannot 

be  revived. 
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Ch.  IX.  s.  1.    acknowledgment  will  revive  it.     This  is   now   settled  by  Re 

Alison,  11  Oh.   D.   284;  Sanders  v.  Sanders,  19  Ch.  D.  373, 

correcting  on  this  point,  Stansfield  v.  Hobson,  3  De  Gr.  M.  &  Gr. 

620 ;  and  see  Marhvick  v.  Hardingham,  15  Ch.  D.  339. 

Real  Property      The  Eeal  Property  Limitation  Act,  1874,  which  came  into 

Limitation  .  r      J  ... 

Act,  1874.       operation  on  the  1st  January,  1879,  reduced  the  period  of  limi- 
tation from  twenty  to  twelve  years. 
Right  barred       By  the  first  section  it  is  enacted  that  after  the  commencement 

after  twelve         «     i       i  t  i    • 

years.  01  the  Act  no  person  shall  make  an  entry  or  distress,  or  brmg 

an  action  or  suit,  to  recover  any  land  or  rent,  but  within  twelve 
years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action  or  suit,  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  years  next  after  the  time  at  which 
the  right  to  make  such  enfcry  or  distress,  or  to  bring  such  action 
or  suit,  shall  have  first  accrued  to  the  person  making  or  bring- 
ing the  same. 
Successive  The  twelve  years  may  be  made  up  by  the  successive  possession 

°  '  "  of  independent  trespassers  {Bixon  v.  Gay  fere,  17  Beav.  421),  or  of 
,;  vt«.' ^;-.<.-^  persons  claiming  under  one  another,  as  where  a  person  having 
f  i  if,T\  It^Lltl  taken  possession  of  land  devises  it  to  several  in  succession.  In 
such  a  case  as  the  last  the  person  in  possession  at  the  expiration 
of  the  twelve  years  cannot  claim  absolutely,  but  only  holds  under 
the  will,  the  validity  of  which  he  is  estopped  from  disputing  as 
against  those  in  remainder :  Anstee  v.  Nelms,  1  H.  &  N.  225 ;  Yem 
V.  Edivards,  1  De  G-.  &  J.  598 ;  Saivkshee  v.  Kaickshee,  11  Hare, 
230 ;  Board  v.  Board,  L.  E.  9  U.  B.  48.  See,  however,  Faine 
V.  Jones  (L.  E.  18  Eq.  320),  where  a  person  who  took  possession 
in  accordance  with  the  terms  of  a  will  which  was  ineffectual  was 
held  to  have  acquired  title  by  adverse  possession  as  against  all 
the  world.  . 
Possession  by  The  possession  of  one  of  several  coparceners,  joint  tenants,  or 
tenants  in  common,  is  not  the  possession  of  the  others,  and  those 
who  have  been  in  possession  will  consequently  become  entitled 
to  the  shares  of  those  who  have  not.  See  3  &  4  Will.  IV.  c.  27, 
s.  12;  Burroughs  v.  McCreight,  1  J.  &  Lat.  200;  Ward  v. 
Ward,  L.  E.  6  Ch.  789 ;  Boiling  v.  Hobday,  31  W.  E.  9. 


coparcener. 
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The  possession  of  a  solicitor,  or  agent,  is  the  possession  of  the  Ch.  ix.  a.  i. 
principal :  Ward  v.  Carttei\  L.  R.  1  Eq.  29  ;  Williams  v.  Pott,  Possession  by 
L.  E.  12  Eq.  149.  ^^'''*- 

In  the  case  of  copyholds  where  the  lord  has  seized  and  held  Copyholds, 
for  twelve  years,  the  right  of  the  copyholder  or  his  heir  is  barred : 
Walters  v.  Wehh,  L.  El  5  Ch.  531.  So  the  lord's  right  of  entry 
for  forfeiture  is  barred  after  twelve  years:  Doe  v.  Hellier,  3 
T.  E.  162 ;  Whitton  v.  Peacock,  3  Myl.  &  K.  325 ;  2  Bing. 
N.  C.  411;  Turner  v.  West  Bromwich  Union,  9  W.  E.  155. 
But  qucere  whether  in  spite  of  the  interpretation  clause  in  3  &  4 
Will.  lY.  c.  27,  the  Acts  apply  to  heriots:  Lord  Zouche  v.  ' 
Dalhiac,  L.  E.  10  Ex.  172. 

A  tenant  at  will  holding  for  more  than  twelve  years  without  Tenant  hold- 
acknowledging  the  right  of  the  owner,  and  without  interruption,  ^^^  °^^^* 
acquires  an  indefeasible  title  against  such  owner :  Day  v.  Day, 
L.  E.  3  P.  C.  751 ;  Mayor  of  Brighton  v.  Guardians  of  Brighton, 
5  C.  P.  D.  368. 

By  the  second  and  third  sections,  six  years  only  is  allowed,  Disabilities, 
after  the  expiration  of  the  twelve  years,  from  the  time  a  person 
first  comes  into  possession  or  ceases  to  be  incapacitated  by 
infancy,  coverture,  or  lunacy,  from  asserting  his  rights.  No  time 
is  allowed  for  absence  beyond  the  seas:  sect.  4.  And  thirty 
years  is  the  utmost  allowance  for  disabilities :  sect.  5. 

Where  a  tenant  in  tail  conveys  without  a  deed  enrolled,  or  Base  fee. 
without  the  consent  of  the  protector,  so  as  to  create  a  base  fee, 
the  remainderman  will  be  barred  at  the  end  of  twelve  years : 
sect.  6.     See  Penny  v.  Allen,  7  De  Gr.  M.  &  Gr.  409  ;  Morgan  v. 
Morgan,  L.  E.  10  Eq.  99  ;  Mills  v.  Capel,  L.  E.  20  Eq.  692. 

If  a  mortgagee  enters  into  possession,  the  mortgagor  will  be  Possession  by 
barred  at  the  end  of  twelve  years  from  the  time  when  the  mort-  ^^  ^^s^^- 
gagee  took  possession,  or  from  the  last  written  acknowledgment, 
sect.  7. 

It  makes  no  difference  if  the  mortgage  is  in  the  form  of  a 
trust  for  sale  :  Locking  v.  Parker,  L.  E.  8  Oh.  30 ;  Re  Alison,  11 
Ch.  D.  284.  The  period  of  twelve  years  limited  by  this  section 
will  not  be  extended,  although  the  mortgagor  has  been  under 
disability :  Kinsman  v.  Bouse,  17  Ch.  D.  104 ;  Forster  v.  Patter- 
son, Ibid.  1^2,  ^^ 

k   Ufc    ^   ^hft-^a  /i^^  ..^v   //^.^y/-"/-' ^ 
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Ch.  IX.  s.  1.  Possession  by  the  mortgagor  of  part  of  the  mortgaged  land 
will  not  prevent  his  right  to  the  rest,  of  which  the  mortgagee 
has  entered  into  possession,  from  being  barred :  Kinsman  v. 
Rouse,  17  Ch.  D.  104. 
Acknowledg-  The  acknowledgment  of  the  mortgagor's  right  must  be  com- 
gagor's  right,  mimicated  to  him,  a  mere  recital  in  a  deed  of  conveyance  by 
the  mortgagee  to  a  third  person  is  not  sufficient :  Lucas  v.  Ben- 
nison,  13  Sim.  584. 

A  mere  informal  acknowledgment  of  the  right  to  redeem  is 
sufficient,  if  in  writing :  Starvsfield  v.  Sohson,  3  De  Gr.  M.  &  Gr. 
620. 

Where  there  are  several  mortgagees,  an  acknowledgment  by 
one  is  only  effectual  as  against  that  one,  see  sect.  28  of  3  &  4 
"Will.  IV.  c.  27.     But,  where  the  mortgage  is  expressly  made 
to  several  mortgagees  on  a  joint  account,  an  acknowledgment  by 
one  has  no  effect  whatever :  Richardson  v.  Younge,  L.  R.  6  Ch. 
478. 
Mortgagor  in       A  mortgagee  may  bring  an  action  to  recover  the  mortgaged 
noJ^pa^cr^^    land  at  any  time  within  twelve  years  after  the  last  payment  of 
interest.  °       principal  or  interest  (7  WiU.  lY.  &  1  Yict.  c.  28,  and  37  &  38 
Yict.  c.  57,  s.  9),  or  any  time  within  twelve  years  after  he  has 
obtained  a  decree  of  foreclosure :  Pugh  v.  Heath,  7  App.  Cas. 
235. 
Payment  of         The  payment,  in  order  to  bind  the  mortgagor,  must  be  made 
by  himself,  or  by  some  person  bound  to  pay  principal  or  interest 
on  his  behalf.     Payment  of  rent  to  the  mortgagee  by  a  tenant 
is  not  of  itself  such  a  payment :  Harlock  v.  Ashherry,  19  Ch.  D. 
539  ;  where  Jessel,  M.  E.,  says,  p.  545,  "  the  underlying  prin- 
ciple of  all  the  Statutes  of  Limitation  is,  that  a  payment,  to  take 
a  case  out  of  the  statute,  must  be  a  payment  by  a  person  liable, 
as  an  acknowledgment  of  right."     See  also  Fears  v.  Laing,  L. 
R.  12  Eq.  41 ;  Marhoich  v.  Eardingham,  15  Ch.  D.  339. 
Remedy  on  Money  sccured  by  mortgage  or  otherwise,  charged  upon  land, 

mortglge"^  is  to  be  deemed  satisfied  at  the  end  of  twelve  years,  if  no 
interest  has  been  paid  or  acknowledgment  given  in  writing, 
sect.  8. 

Under  this  section,  the  personal  remedy  on  the  covenant  in  a 
mortgage  deed  is  lost  by  lapse  of  time,  equally  with  the  remedy 


also  barred. 
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against  the  land :  Sutton  v.  Sutton,  22  Ch.  D.  511.     And  this   Ch.  IX.  a.  l. 
aj^plies  to  a  collateral  bond :  Fearnside  v.  Flint,  Hid.  579. 

When  the  mortgage  has  been  paid  off,  but  no  re-conveyance  Legal  estate 
has  been  taken,  the  mortgagor  becomes  tenant  at  will  to  the  in  satisfied" 
mortgagee  from  the  date  of  such  payment,  and  the  legal  estate  "^^^^o^^^- 
of  the  mortgagee  is  extinguished  by  more  than  twelve  years' 
adverse  possession  of  the  mortgagor :  Sands  to  Thompson,  22  Ch. 
D.  614. 


Sect.  2. — Arrears  of  Bent  and  Interest, 

Arrears  of  rent  or  interest  cannot  be  recovered  beyond  six  Six  years, 
years ;  see  3  &  4  Will.  lY.  c.  27,  s.  42.     As  to  arrears  of  rent, 
see  Buntbuj  v.  Sargent,  13  Ch.  D.  330.    As  to  arrears  of  interest, 
see  Smith  v.  Hill,  9  Ch.  D.  143. 

With  regard  to  arrears  of  interest  on  a  mortgage,  the  f oUow-  Interest  on  a 
ing  rules  apply : — If  a  mortgagee  has  the  proceeds  of  sale  of 
the  mortgaged  property  in  his  own  hands,  the  legal  right  of 
retainer  attaches,  and  he  may  repay  himself  the  principal 
together  with  arrears  of  interest  for  any  number  of  years :  per 
Y.-C.  Malins,  Re  Stead's  Mortgaged  Estates,  2  Ch.  D.  713,  717. 

And  the  money  is  not  considered  to  have  left  his  possession  if 
it  is  paid  into  Court  in  an  action  for  the  administration  of  the 
mortgagee's  estate :  Edmunds  v.  Waugh,  L.  R.  1  Eq.  418. 

But  if  the  mortgagee  brings  an  action  for  foreclosure  {Shaw 
V.  Johnson,  1  Dr.  &  Sm.  412),  or  has  in  any  way  to  seek  the 
assistance  of  the  Court,  as  by  petitioning  where  the  money  has 
been  paid  into  Court  under  the  Lands  Clauses  Act  {Re  Stead's 
Mortgaged  Estates,  2  Ch.  D.  713),  or  the  Trustee  Relief  Act  {Re 
Slater's  Trusts,  11  Ch.  D.  227),  he  is  only  entitled  to  six  years' 
arrears  of  interest.  See  also  Hunter  v.  Nockolds,  1  Mac.  &  Gr. 
640  ;  Sinclair  v.  Jackson,  17  Beav.  405. 

Where  it  is  the  mortgagor  who  seeks  the  assistance  of  the 
Court,  in  an  action  either  to  redeem  or  to  recover  the  surplus 
proceeds  of  sale,  the  mortgagee  will  be  entitled  to  all  arrears  of 
interest :  Edmunds  v.  Waugh,  L.  R.  1  Eq.  418,  not  following 
Mason  v.  Broadhent,  33  Beav.  296  ;  and  see  Elvy  v.  Norwood,  5 
De  G.  &  Sm.  240 ;  Sinclair  v.  Jackson,  17  Beav,  405,  413. 
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Sect.  3. — Express  Trust  and  Fraud, 

Express  trust.  No  action  can  be  brought  to  recover  any  money  or  legacy 
charged  upon  or  payable  out  of  any  land  or  rent,  and  secured 
by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  of  in- 
terest in  respect  of  any  sum  of  money  or  legacy  so  charged  or 
payable,  and  so  secured,  except  within  the  time  within  which 
the  same  would  be  recoverable  if  there  were  not  any  such  trust, 
see  37  &  38  Yict.  c.  57,  s.  10.  This  section  does  not,  it  seems, 
bar  the  right  to  the  annuity,  but  only  the  right  to  recover  each 
instalment  as  it  accrued  due,  see  Hughes  v.  Coles^  27  Ch.  D. 
231. 

With  this  enactment  must  be  read  that  contained  in  the 

Judicature  Act,  1873,  s.  25,  sub-s.  2  :  "No  claim  of  a  ceshd  que 

trust  against  his  trustee  for  any  property  held  on  an  express 

trust,  or  in  respect  of  any  breach  of  such  trust,  shall  be  held  to 

be  barred  by  any  Statute   of  Limitations ; "  and  see  3  &  4 

Will.  lY.  c.  27,  8.  25  ;  Knight  v.  Boictjer,  2  De  G-.  &  J.  421 ; 

Banner  v.  Berridge,  18  Ch.  D.  254. 

Concealed  In  cases  of  concealed  fraud,  time  does  not  commence  to  run 

^^^  *  until  the  person  dispossessed  has  discovered,  or  might  with 

reasonable  diligence  have  discovered  the  fraud  :  3  &  4  Will.  lY. 

c.  27,  s.  26.     This  section  will  not  apply  unless  there  is  fraud. 

Underground  Thus,  where  adverse  possession  had  been  taken  of  an  under- 

C8  ars.  ground  cellar,  time  was  not  prevented  from  running,  because 

the  owner  was  ignorant  of  such  occupation  :  Rains  v.  Buxton,  14 

Ch.  D.  537. 

Mines.  ^^^  an  adjoining  owner  who,  while  working  his  own  coal, 

goes  on  working  the  vein  under  his  neighbour's  land,  acquires 

no  title  to  it :  Ashton  v.  Stock,  6  Ch.  D.  719. 

Bond  fide  The  26th  section  is  declared  to  have  no  application  as  against 

purchaser.       ^  j^^^^  j^^^  purchaser  for  value  without  knowledge  of  the  fraud, 

see  Vane  v.  Vane,  L.  E.  8  Ch.  383. 
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Sect.  1. — JRights  of  Common  and  Profits  a  prendre. 

Under  the  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  enjoyment  3  &  4  Will.  4, 
for  the  prescribed  number  of  years  of  commons  and  other  profits  ^'  '  ' 
a  j^rendre,  of  ways  and  other  easements,  and  of  light,  gives  an 
absolute  title  to  the  person  who  has  so  enjoyed  them.  No  user 
short  of  the  time  prescribed  will  avail :  sect.  6.  Infants  and 
reversioners  have  a  further  period  given  to  them  within  which 
to  dispute  or  resist  a  claim,  provided  the  right  has  not  become 
absolute  under  the  Act.     See  sects.  7,  8. 

It  is  to  be  observed  that  the  Act  does  not  take  away  any  of 
the  modes  of  claiming  easements  which  existed  before  its 
passing;  it  is  still  therefore  open  to  any  one  to  establish  his 
title  by  proof  of  enjoyment  from  time  immemorial  indepen- 
dently of  the  statute  :  Aynsley  v.  Glover,  L.  R.  10  Ch.  283. 

When,  however,  it  is  sought  to  establish  the  right  under  the 
statute,  there  must  have  been  actual  enjoyment  of  the  right 
claimed  during  the  first  and  the  last  years  of  the  necessary 
period  :  Parker  v.  Mitchell,  11  A.  &  E.  788 ;  Hollins  v.  Verney, 
13  Q.  B.  D.  304. 

A  distinction  is  established  by  the  Act  between  rights  of  common  Distinction 
and  profits  d prendre,  rights  of  way  and  other  easements,  dealt  rights 
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Chap.  X.  s.  1.  with  by  the  first  and  second  sections,  and  the  right  to  light, 
of  common,      dealt  with  by  the  third  section.     In  the  case  of  claims  to  riffht 

&c.,  and  right      „  "^    _       .  ^       ^  ,  ^  *  ^ 

to  light,  of  common  and  other  profits  a  prendre,  these  cannot,  where  such 

right  or  profit  has  been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  thirty  years,  be  defeated 
or  destroyed  by  showing  only  that  such  right  or  profit  was  first 
enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  but 
such  claim  may  be  defeated  in  any  other  way  by  which  it  might 
be  defeated  before  the  passing  of  the  Act ;  and  when  such  right 
or  profit  shall  have  been  so  enjoyed  for  sixty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment in  writing,  see  sect.  1.  A  like  provision  is  made  by 
sect.  2  for  the  case  of  rights  of  way  and  other  easements,  except 
that  the  periods  of  enjoyment  are  fixed  at  twenty  and  forty 
years.  In  the  case  of  claims  to  light,  on  the  other  hand,  t^vyenty 
years'  uninterrupted  enjoyment  confers  an  absolute  and  inde- 
feasible right,  unless  it  appears  that  the  same  was  enjoyed  by 
consent  or  agreement  in  writing,  see  sect.  3. 

In  order,  therefore,  to  estabhsh  a  claim  to  any  right  of 
common,  right  of  way,  or  other  right  falling  within  either  of  the 
first  two  sections,  it  is  necessary  to  show  that  the  enjoyment 
has  been  as  of  right.  "  Therefore,  if  the  way  shall  appear  to 
have  been  enjoyed  by  the  claimant  not  openly  and  in  the 
manner  that  a  person  rightfully  entitled  would  have  used  it, 
but  by  stealth,  as  a  trespasser  would  have  done — if  he  shall 
have  occasionally  asked  the  permission  of  the  occupier  of  the 
land — no  title  would  be  acquired,  because  it  was  not  enjoyed 
*  as  of  right.'  For  the  same  reason,  it  would  not,  if  there  had 
been  unity  of  possession  during  all  or  part  of  the  time,  for  then 
the  claimant  would  not  have  enjoyed  *  as  of  right '  the  ease- 
ment, but  the  soil  itself.  So  it  must  have  been  enjoyed  with- 
out interruption.  Again,  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated  ;  that 
is,  by  the  same  means  by  which  a  similar  claim,  arising  by 
custom,  prescription  or  grant,  would  now  be  defeasible ;  and 
therefore,  it  may  be  answered  by  proof  of  a  grant  or  of  a  licence 
written  or  parol  for  a  limited  period  comprising  the  whole  or 
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part  of  the  twenty  years,  or  of  the  absence  or  ignorance  of  the  Chap.  x.  s.  i. 
parties  interested  in  opposing  the  claim  and  their  agents  during 
the  whole  time  that  it  was  exercised:"  per  Parke,  B.,  Bright 
V.  Walker,  1  Cr.  M.  &  E.  211,  219  ;  and  see  Mcmn  v.  Shreivs- 
hunj  By.  Co.,  L.  E.  6  Q.  B.  578,  583. 

The  enjoyment  of  light  need  not  have  been  as  of  right  or 
adverse  :  Mayor  of  London  v.  Peicterers  Co.,  2  Moo.  &  E.  409. 

The  first  section  applies  only  to  rights  of  common  and  profits  Rights  of 
a,  prendre,  that  is,  the  right  to  take  something  out  of  the  soil,  p^^^ 
A  right  to  water  cattle  is  not  a  profit  d  prendre,  but  an  ease-  ^P^^^r^- 
ment :  see  Manning  v.  Wasdale,  5  A.  &  E.  758. 

A  profit  a  prendre  must  be  reasonable  and  certain  :  Att.-Gen.  Profits 
V.  Mathias,  4  K.  &  J.  579.     A  claim,  therefore,  to  carry  away  be  reasonable. 
an  unlimited  quantity  of  clay  or  sand  is  bad :  Bleicett  v.  Tre- 
gonning,  3  A.  &  E.  554 ;  Clayton  v.  Corhy,  5  Q.  B.  415. 

In  like  manner  the  claim  of  a  copyholder  to  common  appur- 
tenant must  be  limited  to  some  ascertainable  number  of  cattle : 
Morley  v.  Clifford,  20  Ch.  D.  753.   . 

A  profit  a  prendre  cannot  be  claimed  by  custom :  Att.-Gen.  v.  Custom. 
Mathias,  4  K.  &  J.  579 ;  and  see  Austin  v.  Amhurst,  7  Ch.  D. 
689  ;  Chilton  v.  Corporation  of  London,  ibid.  735  ;  Lord  Bivers  v. 
Adams,  3  Ex.  D.  361 ;  JEarl  de  la  Warr  v.  Miles,  17  Ch.  D.  535. 
But  "  where  long  continued  user  is  proved  of  a  beneficial  enjoy- 
ment of  rights  of  this  kind,  the  tribunal  ought  not  to  be  astute 
to  destroy  those  valuable  rights  on  any  technical  notion  that  a 
legal  origin  could  not  be  attributed  to  them.  It  is  the  duty  of 
the  judges,  as  far  as  it  is  possible  to  do  so,  to  attribute  a  legal 
origin  to  the  actual  exercise  of  those  rights :  "  per  Jessel,  M.  E., 
Baijlis  V.  Tyssen-Amhurst,  6  Ch.  D.  500,  510 ;  and  see  Johnson 
v.  Barnes,  L.  E.  8  C.  P.  527. 

No  right  arises  from  any  user  short  of  the  prescribed  period : 
Bailey  v.  Appleyard,  8  A.  &  E.  161. 

Where  copyhold  lands  are  enfranchised  the  right  of  common  Ee-grant  of 
is  thereby  extinguished.     It  is  necessary,  therefore,  that  such  enfranchise- 
right  should  be  regranted  by  the  deed  of  enfranchisement,  if  it  ™^^*- 
is  intended  that  it  should  remain  to  the  freeholder  :  see  Scriven, 
Cop.  6th  ed.  p.  283 ;  Hall  v.  Byron,  4  Ch.  D.  667. 

c.  p 
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TITLE  UNDER  THE  PRESCRIPTION  ACT. 


Chap.  X.  s.  2. 
Sect.  2. 
Highway. 


Private  way. 


"Way  for 
special  pur- 


User  must  be 
continuous. 


Interruption 
and  abandon- 
ment. 


Sect.  2. — Rights  of  Way,  Watercourses  and  other  Easements. 

The  second  section  applies  to  rights  of  way  and  other  ease- 
ments, such  as  a  watercourse  or  use  of  water. 

The  right  to  use  land  as  a  highway  may  be  gained  by  user 
by  the  public  for  a  few  years.  "  If  a  man  opens  his  land  so 
that  the  public  pass  over  it  continually,  the  public  after  a  user 
of  a  very  few  years  would  be  entitled  to  pass  over  it  and  use  it 
as  a  way ;  and  if  the  party  does  not  mean  to  dedicate  it  as  a 
way,  but  only  to  give  a  licence,  he  should  do  some  act  to  show 
that  he  gives  a  licence  only.  The  common  course  is  to  shut  it 
up  one  day  in  every  year,  which  I  believe  is  the  case  at  Lincoln's 
Inn  : "  per  Patteson,  J.,  Trustees  of  British  Museum  v.  Finnis, 
5  Car.  &  P.  460,  465  ;  Trustees  of  Rughy  Charity  v.  Merry- 
weather,  11  East,  375,  n.  The  owner  must  be  aware  of  the 
user,  so  that  if  it  has  been  over  land  in  the  occupation  of 
a  tenant,  the  landlord  will  not  be  bound  unless  it  can  be 
presumed  from  user  for  a  great  length  of  time  that  he  was 
aware  of  it :  Davies  v.  Stephens,  7  Car.  &  P.  570. 

A  right  to  a  private  w^ay  may  be  established  by  twenty  years' 
user  provided  such  user  was  adverse :  Campbell  v.  Wilson,  3 
East,  294. 

User  of  a  way  for  certain  purposes  does  not  entitle  the  person 
claiming  it  to  use  it  for  purposes  which  would  impose  a  greater 
burden  on  the  servient  tenement ;  thus  a  road,  which  has  been 
used  only  for  agricultural  purposes,  cannot  be  used  for  carting 
building  materials :  Wimbledon  Conservators  v.  Dixon,  1  Ch.  D. 
362 ;  and  see  JYeiccomen  v.  Coulson,  5  Ch.  D.  133 ;  Finch  v. 
G.  W.  Ry.  Co.,  5  Ex.  D.  254. 

The  user  must  be  uninterrupted,  so  that  a  claim  to  use  a  way 
occasionally  at  intervals  of  several  years  for  the  purpose  of 
cutting  wood  cannot  be  sustained  as  being  within  the  second 
section:  Hollins  v.  Vcrney,  13  Q.  B.  D.  304;  and  see  Beeston  v. 
Weate,  5  E.  &  B.  986.  A  gate  across  the  road  is  no  conclusive 
evidence  that  there  is  no  right  of  way :  Davies  v.  Stejjhens,  7 
Car.  &  P.  570. 

An  interruption  in  order  to  bar  a  right  of  way  must  have 
been   submitted  to  or  acquiesced  in  for  a  year:  see  sect.  4. 
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Thus,  the  right  is  not  lost  by  mere  non-user  even  for  upwards  *^*P-  ^-  «•  2. 
of  twenty  years :  TTurd  v.  Ward,  7  Exch.  838.  In  this  case 
during  the  time  the  way  was  not  used,  a  more  convenient  way 
existed.  "  The  question  of  abandonment  of  a  right  is  one  of 
intention,  to  be  decided  upon  the  facts  of  each  particular  case. 
Previous  decisions  are  only  so  far  useful  as  they  furnish  prin- 
ciples applicable  to  all  cases  of  the  kind.  The  case  of  Beg.  v. 
Chorley  (12  Q.  B.  515),  shows  that  time  is  not  a  necessary 
element  in  a  question  of  abandonment  as  it  is  in  the  case  of  the 
acquisition  of  a  right.  Lord  Denman,  in  delivering  the  judg- 
ment of  the  Court  in  that  case,  said :  *  We  apprehend  that  an 
express  release  of  the  easement  would  destroy  it  at  any  moment, 
so  the  cesser  of  use,  coupled  with  any  act  clearly  indicative  of 
an  intention  to  abandon  the  right,  would  have  the  same  effect 
without  any  reference  to  time.'  And  again :  *  It  is  not  so 
much  the  duration  of  the  cesser,  as  the  nature  of  the  act  done 
by  the  grantee  of  the  easement,  and  the  intention  in  him  which 
it  indicates,  which  are  material  for  the  consideration  of  the 
jury.'  It  is,  therefore,  a  question  of  fact,  whether  the  acts  of 
the  parties  were  of  so  unequivocal  a  nature  as  clearly  to  denote 
an  intention  to  relinquish  the  right :  "  per  Lord  Chelmsford,  L.  C, 
Crossley  v.  Lightowler,  L.  E.  2  Ch.  478,  482 ;  and  see  Cook  v. 
Mayor  of  Bath,  L.  E.  6  Eq.  177. 

With  regard  to  watercourses  the  law  is  thus  laid  down  by  Watercourses, 
Sir  John  Leach,  Y.  C. :  "  Every  proprietor  has  an  equal  right 
to  use  the  water  which  flows  in  the  stream ;  and,  consequently, 
no  proprietor  can  have  the  right  to  use  the  water  to  the  preju- 
dice of  any  other  proprietor.  Without  the  consent  of  the  other 
proprietors,  who  may  be  affected  by  his  operations,  no  proprietor 
can  either  diminish  the  quantity  of  water,  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above.  Every  proprietor  who  claims  a 
right  either  to  throw  the  water  back  above,  or  to  diminish  the 
quantity  of  water  which  is  to  descend  below,  must,  in  order  to 
maintain  his  claim,  either  prove  an  actual  grant  or  licence  from 
the  proprietors  affected  by  his  operations,  or  must  prove  an  un- 
interrupted enjoyment  of  twenty  years ;  which  term  of  twenty 
years  is  now  adopted,  upon  a  principle  of  general  convenience, 
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TITLE  UNDER  THE  PRESCRIPTION  ACT. 


Natural  riglits 
of  riparian 
owner. 


Acquired 
rights  of 
riparian 
owner. 


Chap.  X.  8.  2.  as  affording  conclusive  presumption  of  a  grant.  It  appears  to 
me  that  no  action  will  lie  for  diverting  or  throwing  back  water, 
except  by  a  person  who  sustains  an  actual  injury ;  but  the 
action  must  lie  at  any  time  within  twenty  years  when  the 
injury  happens  to  arise,  in  consequence  of  a  new  purpose  of 
the  party  to  avail  himself  of  his  common  right : "  Wright  v. 
IToivard,  1  Sim.  &  St.  190,  203. 

Every  riparian  proprietor  has  a  right  to  all  the  enjoyment 
he  can  derive  from  his  interest  in  the  stream  provided  he 
exercises  that  enjoyment  in  a  reasonable  manner.  He  may 
abstract  a  reasonable  amount  for  his  own  purposes :  Sandwich 
V.  Great  Northern  Ry.  Co.,  10  Ch.  D.  707 ;  and  see  Sampson  v. 
Eoddinott,  1  C.  B.  N.  S.  590 ;  Att.-Gen.  v.  Great  Eastern  Ry, 
Co.y  L.  E.  6  Ch.  572  ;  Swindon  Watenvorks  Co.  v.  Wilts,  8fc. 
Co.,  L.  E.  7  H.  L.  697.  He  can  give  a  licence  to  a  person 
who  is  not  a  riparian  owner  to  abstract  water,  provided  the 
water  is  afterwards  returned  before  the  stream  leaves  his  land 
undiminished  and  unpolluted  :  Kensit  v.  Great  Eastern  Ry.  Co., 
27  Ch.  D.  122.  For  such  user  must  not  sensibly  aifect  the 
flow  of  the  water  by  the  lands  of  other  riparian  proprietors : 
Ormerod  v.  Todmorden  Co.,  11  Q.  B.  D.  155.  The  non-riparian 
owner  to  whom  such  licence  is  given  may  prevent  any  obstruc- 
tion to  his  enjoyment  of  the  water  caused  by  a  higher  riparian 
owner:  JVtittall y.  Bracewell,  L.  E.  2  Ex.  1. 

In  addition  to  the  above-mentioned  rights,  which  every 
riparian  proprietor  has  in  the  stream  flowing  by  or  through 
his  land,  he  may,  by  continued  enjoyment,  acquire  other  rights 
under  section  2  of  the  Prescription  Act.  Thus  he  may  acquire 
the  right  to  abstract  or  divert  large  quantities  of  water  so  as 
to  diminish  the  flow  lower  down:  Mason  v.  Shreicshury  Ry. 
Co.,  L.  E.  6  Q.  B.  578 ;  he  may  acquire  the  right  to  throw 
back  water  on  to  the  lands  above  by  means  of  a  dam  or  weir : 
Wright  v.  Hoivard,  1  Sim.  &  St.  190,  203  ;  or  he  may  acquire 
the  right  to  pollute  the  water :  Crossley  v.  Lightowler,  L.  E. 
2  Ch.  478. 

Such  rights,  however,  cannot  be  established  by  proof  of  less 
than  twenty  years'  user :  Prescott  v.  Phillips,  cited  6  East,  213  ; 
Ward  V.  Robins,  15  M.  &  W.  237  ;  and  see  Mason  v.  Eill^  5  B. 
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&  Ad.  1 ;  Goldsmid  v.  Tunhridge  Wells  Commissioners,  L.  R.  Chap.  X.  b.  2. 
1  Ch.  349 ;  and  the  enjoyment  must  be  as  of  right  and  adverse : 
Bright  v.  Walker,  1  C.  M.  &  R.  211 ;  and  see  Cooper  v.  Barber, 
3  Taunt.  99.  The  right,  too,  may  he  lost  by  interruption  for 
one  year  (see  sect.  4),  or  by  abandonment :  see  Crossley  v. 
Lightowler,  L.  R.  2  Ch.  478,  482. 

Where  water  has  been  continuously  abstracted,  so  as  to  pre- 
vent the  stream  from  overflowing,  for  more  than  forty  years,  a 
riparian  owner  lower  down  the  stream  does  not  acquire  any 
right  to  have  the  abstraction  continued  so  as  to  prevent  floods 
in  the  future :  Mason  v.  Shreicshury  Rij.  Co.,  L.  R.  6  Q.  B.  578. 

The  law  with  respect  to  water  not  flowing  along  a  natural  Subterraneous 
channel,  but  by  subterraneous  courses,  is  somewhat  different. 

The  owner  of  the  soil  through  which  it  thus  percolates  has  no 
right  to  prevent  it  from  being  drawn  off  by  operations  of  a 
neighbouring  landowner,  as  by  mining :  Acton  v.  Blundell,  12 
M.  &  W.  324 ;  Chasemore  v.  Bichards,  7  H.  L.  C.  349.  But 
such  operations  will  be  restrained  if  they  draw  off  water  flowing 
in  a  defined  surface  channel :  Grand  Junction  Canal  Co.  v.  Shugar, 
L.  R.  6  Ch.  483. 

Although  water  flowing  through  natural  underground  passages 
may  be  abstracted,  it  may  not  be  polluted  and  then  suffered  to 
pass  on  into  a  neighbour's  well :  Ballard  v.  Tomlinson,  W.  N.  V]  iU^,  Uu  ' 
1885,  36;  and  see  Turners.  Mirfield,  34  Beav.  390;  Snow  v. 
Whitehead,  27  Ch.  D.  588.    S^ih^   a^:  -^k  vCi\a^ .  ^v'z3j.-/l^. 

The   right  to  use  the  water  of  an  artificial  stream  may  be  Artificial 

acquired  by  user,  and  the  owner  of  the  land  where  it  commences 

may  be  restrained  from  diverting  it,  if  it  appears  that  it  was 

originally  made  for  the  benefit  of  the  persons  using  it  or  their 

predecessors :  Ivimey  v.  Stocker,  L.  R.  1  Ch.  396,  and  cases  there 

cited.     See  also  Holker  v.  Porritt,  L.  R.  10  Ex.  59  ;  Bameshur 

Singh  v.  Koonj  Pattiik,  4  App.  Cas.  121.     But  the  creator  of  an 

artificial  watercourse  cannot  be  compelled  to  continue  it  for  the 

benefit  of  those  who  may  have  used  it  lower  down :  Arkwright 

V.  Cell,  5  M.  &  W.  203  ;  and  see  Wood  v.  Waud,  3  Exch.  748  ; 

Greatrex  v.  Hayicard,  8  Exch.  291 ;  Staffordshire  Canal  Co.  v. 

Birmingham  Canal  Co.,  L.  R.  1  H.  L.  254. 

The  right  to  pump  water  from  a  mine  so  as  to  cause  it  to  Eight  to  dis- 
charge water 
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Chap.  X.  8.  2.  flo^  tkrough.  another  man's  land  may  be  acquired  :    Wright  v. 

onto  another's  IVilliams,  1  M.  &  "W.  77;  and  see  West  Ctimherland  Iron  Co.  v. 

^^''^*  Kenyon,  11  Ch.  D.  782. 

So  may  the  right  to  discharge  water  from  the  eaves  of  a  house 
on  to  a  neighbour's  land :  Thomas  v.  Thomas,  2  C.  M.  &  E.  34. 
And  the  right  continues  after  the  house  has  been  rebuilt :  Ihid. 
But  the  owner  of  the  land  on  to  which  the  water  is  discharged 
could  not,  even  after  twenty  years,  compel  the  continuance  of 
the  discharge,  see  Arkuright  v.  Gell,  5  M.  &  W.  203,  233. 

An  easement  can  be  acquired  to  carry  water  across  another 
man's  land  through  an  artificial  course  or  through  pipes,  and 
such  easement  may  prevent  the  owner  of  the  land  from  building: 
Beeston  v.  Weate,  5  E.  &  B.  986 ;  Goodhart  v.  Hyetf,  25  Ch.  D. 
182. 

Eight  to  sup-  The  owner  of  land  has  a  right  to  all  the  vertical  and  lateral 
support  it  may  require  in  its  natural  condition :  Humphries  v. 
Brogden,  12  Q.  B.  739 ;  Eowhotham  v.  Wilson,  8  E.  «fc  B.  123  ; 
8  H.  L.  C.  348. 

for  buildings.  If  he  erects  a  building  upon  it  he  will,  after  twenty  years, 
acquire  the  right  to  such  additional  support,  vertical  and  lateral, 
from  the  adjoining  land  as  his  land  with  the  building  may 
require ;  and  the  same  applies  where  he  has  altered  his  building 
so  as  to  make  it  heavier,  and  twenty  years  have  elapsed  from 
the  time  of  the  alteration :  Angus  v.  Balton,  6  App.  Cas.  740, 
and  cases  there  cited.  Such  a  right  is  an  easement  within  the 
Prescription  Act,  see  judgment  of  Lord  Selborne,  L.  C.  See 
also  Bell  v.  Love,  10  Q.  B.  D.  547. 

The  owner  of  a  flat  in  a  house  has  a  right  to  have  it  sup- 
ported by  the  floors  below  :  Caledonian  By.  Co.  v.  Sprot,  2  Macq. 
449;  Humphries  v.  Brogden,  12  Q,.  B.  1^^-,  and  when  the 
owner  of  two  adjoining  houses  sells  one  of  them,  the  right  to 
the  necessary  support  from  the  other  house  is  retained  or 
granted  by  implication  :  Richards  v.  Rose,  9  Exch.  218.  So  on 
a  sale  of  land  for  building,  the  right  to  support  from  the 
adjoining  land  sufficient  for  the  soil  with  the  building  to  be 
erected  is  held  to  pass  :  Righy  v.  Bennett,  21  Ch.  D.  559. 

So  after  the  lapse  of  twenty  years  a  house  which  has  been 
built  up  against  another  house  acquires  a  right  to  the  support : 
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Lemaitre  v.  Damy  19  Cli.  D.  281.     But  tlie  enjoyment  must  be  Chap.  x.  s.  2. 
open  {ibid.)y  and  as  of  right:  Tone  v.  Preston,  24  Ch.  D.  739. 

The  right  to  have  a  signboard  hanging  from  a  neighbour's  Right  to  have 
house  has  been  recognized :  Moody  v.  Stegcjks,  12  Ch.  D.  261. 
So  has  the  right  to  the  support  of  fascia :  Francis  v.  Sayward, 
22  Ch.  D.  177. 


Sect.  3. — Right  to  Light. 

The  case  of  claims  to  light  is  dealt  with  by  the  third  section.    Sect.  3. 
The  effect  of  this  section  as  stated  by  Lord  Westbury,  L.  C,  Ancient 

lierhts. 

in  TapUng  v.  Jones  (11  H.  L.  C.  290,  304),  is  to  make  the  right 
to  what  is  called  an  ancient  light  depend  upon  positive  enact- 
ment. It  is  matter  jtiris  positivi,  and  does  not  require,  and 
therefore  ought  not  to  be  rested  on  any  presumption  of  grant  or 
fiction  of  a  licence  having  been  obtained  from  the  adjoining 
proprietor.  Ju  (^Uc  Jc/k  ^<  %j/^  51  Cj^d.^Lj-, 

The  owner  of  a  house  may  open  any  window  in  it  he  pleases 
overlooking  any  adjoining  owner.  The  adjoining  owTier  cannot 
prevent  this  ;  all  he  can  do  is  to  build  up  on  his  own  land  so  as 
to  shut  out  the  new  window,  see  Tapling  v.  Jones,  uhi  sup. 
p.  305. 

If  the  adjoining  owner  does  not  build  up  against  the  window, 
the  owner  of  it  will,  after  an  enjoyment  of  access  of  light  for 
twenty  years  without  interruption,  obtain  an  absolute  and  in- 
defeasible right  which  cannot  be  lost  or  defeated  by  a  subsequent 
temporary  intermission  of  enjoyment  not  amounting  to  aban- 
donment :  Tapling  v.  Jones,  uhi  sup.  p.  304. 

If  during  any  part  of  the  twenty  years  the  owner  of  the 
dominant  tenement  is  also  the  owner  of  the  servient,  the  running 
of  time  is  for  that  period  suspended :  Ladyman  v.  Grave,  L.  E. 
6  Ch.  763.  Provided  the  two  tenements  are  not  in  the  hands  of 
the  same  owner  it  makes  no  difference  whether  they  are  occupied 
by  the  owners  themselves  or  by  tenants :  Ibid. 

It  is  not  necessary  that  the  house  should  have  been  completely 
finished  and  inhabited  during  the  whole  of  the  twenty  years, 
provided  the  window  in  question  has  been  in  existence  for  that 
time :  Courtauld  v.  Legh,  L.  E.  4  Ex.  126. 


216 


TITLE  UNDER  THE  PRESCRIPTION  ACT. 


Chap.  X.  s.  3.  ^n  interruption  to  the  access  of  light,  in  order  to  prevent  the 
User  must  be  right  arising,  must  have  been  submitted  to  or  acquiesced  in  for 
terruption."  ono  year  after  the  party  interrupted  shall  have  had  notice 
thereof,  and  of  the  person  making  the  same,  see  sect.  4. 
Under  this  section  it  is  not  necessary  that  the  owner  of  the 
window  should  take  active  measures  to  cause  the.  obstruction  to 
be  removed ;  his  protests  and  complaints  are  evidence  of  his  not 
having  acquiesced  :  Glover  v.  Coleman^  L.  E.  10  C.  P.  108.  In 
the  case  of  Seddon  v.  Bank  of  Bolton  (19  Ch.  D.  462),  Fry,  J., 
seems  to  have  considered  that  some  special  form  of  notice  of  the 
obstruction  was  necessary  :  see  p.  469.  However,  the  point  did 
not  call  for  actual  decision,  and  it  seems  difficult  to  imagine  a 
more  effectual  form  of  notice  of  interruption  by  an  adjoining 
owner  than  a  hoarding  erected  on  his  land  blocking  up  the 
window. 

A  railway  company  may  block  up  windows  overlooking  their 
yard,  so  as  to  prevent  the  right  to  light  from  being  acquired : 
Bonner  Y,  G.  W,  By.  Co.,  24  Ch.  D.  1. 

The  only  way  by  which  the  adjoining  owner  can  prevent  un- 
interrupted enjoyment  of  light  from  ripening  into  the  absolute 
right  to  the  enjoyment  is  by  erecting  a  hoarding  against  the 
window,  as  in  Cooper  v.  Crabfree  (20  Ch.  D.  589),  unless  the 
owner  of  the  window  agrees  to  join  in  a  deed  or  writing  show- 
ing that  the  enjoyment  is  only  by  consent  or  agreement,  see 
Bewle?/  V.  Atkinson,  13  Ch.  D.  283. 

A  mere  verbal  permission  {Mayor  of  London  v.  Pewter ers*  Co., 
2  Moo.  &  R.  409),  or  payment  of  a  rent  for  the  use  of  lights 
{Plasterers'  Co.  v.  Parish  Clerks'  Co.,  6  Exch.  630),  is  not  suffi- 
cient to  prevent  the  statute  from  running. 

With  regard  to  the  amount  of  light  to  which  the  owner  of  an 
ancient  window  is  entitled,  there  is  nothing  to  limit  it  to  the 
light  which  would  come  in  at  an  angle  of  forty-five  degrees  : 
Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282.  As  a  rule 
the  owner  of  the  window  is  entitled  to  a  reasonable  amount  of 
light,  having  regard  not  only  to  the  present  but  also  to  the  pos- 
sible future  use  of  the  property  {Yates  v.  Jack,  L.  R.  1  Ch. 
295;  Aynsley  v.  Glover,  L.  R.  18  Eq.  544;  10  Ch.  D.  283 ; 
Mcore  v.  Hall,  3  Q.  B.  D.  178),  in  which  cases  the  purposes  for 
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which  the  windows  were  used  did  not  require  much  light.     In  ^^^P-  X.  b.  3. 
the  latter  of  these  cases  (see  18  Eq.  548),  Jessel,  M.  E.,  con- 
sidered that  Jackson  v.  JDuke  of  Newcastle  (3  De  Gr.  J.  &  S.  275) 
has  been  overruled. 

On  the  other  hand,  where  a  business  has  been  carried  on  for 
twenty  years  requiring  an  unusual  amount  of  Hght,  as  in  the 
case  of  a  photographer  or  an  artist,  the  owner  of  the  window 
will  acquire  the  right  to  the  necessary  amount  of  light,  however 
large  :  Theed  v.  Debenham,  2  Ch.  D.  165  ;  Parker  v.  First 
Avenue  Eotel  Co.,  24  Ch.  D.  282. 

There  is  no  distinction  between  the  amount  of  light  which  Town  and 
can  be  claimed  in  town  and  in  the  country  :  Dent  v.  Auction  Mart  ^°^^  ^' 
Co.y  L.  E.  2  Eq.  238.     But  it  seems  that  the  Court  will  more 
readily  order  an  obstruction  to  be  removed  in  the  country  than 
in  town.     See  remarks  of  James,  L.  J.,  in  Kelk  v.  Pearson, 
L.  E.  6  Ch.  809,  812. 

It  is  no  answer  to  an  action  for  obstructing  ancient  lights  to 
say  that,  owing  to  alterations  and  other  neighbouring  buildings, 
the  plaintiff  has  on  the  whole  more  light  than  he  had  before  the 
obstruction  complained  of:  Dyers'  Co.  v.  King,  L.  E.  9  Eq. 
438.  The  plaintiff  must,  however,  prove  substantial  inter- 
ference with  his  lights :  Kino  v.  Rudkin,  6  Ch.  D.  160. 

The  right  to  light  is  not  lost  by  opening  out  new  windows  Alterations  in 
{Tapling  v.  Jones,  11  H.  L.  Cas.  290),  or  by  altering  the  win-  ^^°^«- 
dows,  so  long  as  the  light  which  would  have  passed  through  the 
old  windows  passes  also  through  the  new  :  National  Provincial, 
8fc.  Co.  Y.  Prudential  Assurance  Co.,  Q  Ch.  D.  757;  Barnes  y.  Jc/lf,^,<PujLc  Slud-Srif-^ 
Loach,  4  Q.  B.  D.  494 :  but  qiicere  whether  at  least  one  of  the 
new  windows  must  not  include  the  whole  or  the  greater  part  of 
the  area  of  one  of  the  old  windows  in  order  to  entitle  the  owner 
to  an  injunction :  Netvson  v.  Pender,  27  Ch.  D.  43.     Even  if 
the  house  has  been  completely  pulled  down  with  a  view  to  re-  ^^Mu-^  u,  Jj((ku^  Jau 
building,  so  that  no  windows  at  all  are  existing,  the  right  is  not         ^  Ck,D,  I^S- 
lost  unless  it  has  been  abandoned :  Ecclesiastical  Commissioners 
Y.  Kino,  14  Ch.  D.  213. 
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Sect.  1. — Fraudulent  Conveyances  under  13  EUz.  c.  5. 

Under  the  Act  of  13  Eliz.  c.  5,  s.  2,  every  conveyance  of 
lands  made  with  intent  to  hinder,  delay  or  defraud  creditors 
shall  be  deemed  void,  only,  however,  as  against  such  creditors 
and  persons  claiming  under  them. 

Sect.  6  provides  that  the  Act  shall  not  extend  to  conveyances 
for  good  consideration  and  bond  fide  made  to  persons  not  having 
notice  of  fraud. 

The  Act  was  made  perpetual  by  29  Eliz.  c.  5. 

The  effect  of  this  Act  is  to  render  the  settlement  void  as 
against  creditors  in  all  cases  where  a  fraudulent  intention  is 
proved.  For  this,  it  is  sufficient  to  prove  that  the  settlor  was 
insolvent  at  the  time  of  making  the  settlement,  although  his 
intention  may  have  been  rather  to  be  generous  to  his  relations 
than  unjust  to  his  creditors,  see  the' judgments  of  LordHather- 
iey,  L.  C,  and  Giffard,  L.  J.,  in  Freeman  v.  Pope,  L.  R.  5  Ch. 
538.  ^  Some  of  the  dicta  of  Lord  "Westbury,  L.  0.,  in  Spirett  v. 
Willows  (3  De  Gr.  J.  &  S.  293),  are  considered  to  have  gone  too 
far,  though  the  case  was  rightly  decided. 

In  the  absence  of  fraudulent  intent,  a  settlement  by  a  person 
in  embarrassed  circumstances,  but  having  at  the  time  of  the 
settlement  other  property  sufficient  to  pay  his  debts  then  owing, 
may  bo  supported :  Kent  v.  liilef/,  L.  E.  14  Eq.  190 ;  and  see 
SkarfY,  Soulhy,  1  Mac.  &  a  361. 
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If,  however,  the  settlor  is  about  to  engage  in  trade  at  the  time  Chap.  XI.  s.  i. 
of  making  the  settlement,  the  burden  rests  on  him  of  showing  intention  to 
his  solvency  at  that  time :  Mackay  v.  Douglas,  L.  E.  14  Eq.  106 ;  ^^f  ^  ^ 
and  see  Crossley  v.  Elwovthy,  L.  E.  12  Eq.  158.     And,  if  it 
appears  that  his  debts  exceeded  his  assets,  the  settlement  will  be 
declared  void :  Taylor  v.  Coenen,  1  Ch.  D.  636  ;  Re  Ridler,  22 
Ch.  D.  74 ;  and  see  Cornish  v.  Clark,  L.  E.  14  Eq.  184 ;  Be 
Pearson,  3  Ch.  D.  807. 

A  deed  which  is  a  mere  cloak  for  retaining  a  benefit  to  the  Settlement 
grantor  or  his  family  will  be  void :  Ex  parte  Games,  12  Ch.  D.  retaining 
314 ;  and  see  Twyne's  Case,  3  Eep.  80 ;  Smith's  L.  C.  I.  1 ;  ^"^^^^• 
French  v.  French,  6  De  Gr.  M.  &  Gr.  95 ;    Ware  v.  Gardner,  L.  E. 
7  Eq.  317. 

If  the  deed  is  made  for  valuable  consideration,  it  is  not  neces-  Settlement  for 
sarily  good  (see  Re  MacUlever,  27  Ch.  D.  523),  but  the  difficulty  Bideration. 
of  impeaching  it  is  greatly  increased :  Holmes  v.  Penney,  3  K.  & 
J.  90 ;  Thompson  v.  Webster,  4  De  G-.  &  J.  600  ;  Re  Johnson,  20 
Ch.  D.  389,  393.  Thus,  a  settlement  fraudulently  made  by  an 
insolvent  person,  in  contemplation  of  his  marriage,  may  be  sup- 
ported against  the  creditors,  at  least  so  far  as  the  interests  of 
the  wife  and  children  are  concerned :  Kevan  v.  Crawford,  6  Ch. 
D.  29. 

The  fact  that  the  property  settled  is  leasehold  does  not  import  Settlement  of 
valuable  consideration,  the  doctrine  of  Price  v.  Jenkins  (5  Ch.  D. 
619),  not  being  applicable  to  13  Eliz.  c.  5.     See  Re  Ridler,  22 
Ch.  D.  74. 

An  assignment  for  the  benefit  of  creditors  generally  is  not  Creditors' 
within  the  Act :  Janes  v.  Whithread,  11   C.  B.  406 ;  and  see 
Spencer  v.  Slater,  4  Q,.  B.  D.  13  ;  Boldero  v.  London  and  Westmin- 
ster Discount  Co.,  5  Ex.  D.  47. 

The  settlement  may  be  set  aside  at  the  suit  of  a  subsequent  ^^  suit  of 

subsequent 

creditor,  but  if  all  the  debts  existing  at  the  date  of  the  settle-  creditor, 
ment  have  been  paid,  he  must  bring  other  evidence  of  fraudulent 
intention  than  the  mere  fact  of  the  settlor  being  indebted  q,t  the 
date  of  the  deed:  Jenkyny.  Vaughan,  3  Drew.  419. 

The  mere  fact  of  a  creditor  delaying  to  take  proceedings  to  Delay  on  the 
have  the  deed  set  aside  is  no  defence,  until  the  right  is  actually  creditor, 
barred  {Re  Maddever,  27  Ch.  D.  523),  where  the  creditor  ab- 
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Bankruptcy- 
Act,  1883, 
8.  47. 


Chap.  XI.  8. 1.  stained  from  taking  proceedings  for  nearly  ten  years  without 
any  satisfactory  reason,  and  yet  was  held  entitled  to  have  the 
deed  declared  void. 

By  the  Bankruptcy  Act,  1883,  sect.  47,  it  is  enacted,  that  any 
settlement  of  property  not  heing  a  settlement  made  before  and 
in  consideration  of  marriage,  or  made  in  favour  of  a  purchaser 
or  incumbrancer  in  good  faith  and  for  valuable  consideration, 
or  a  settlement  made  on  or  for  the  wife  or  children  of  the  settlor 
of  property  which  has  accrued  to  the  settlor  after  marriage  in 
right  of  his  wife,  shall,  if  the  settlor  become  bankrupt  within 
two  years  after  the  date  of  the  settlement,  be  void  against  the 
trustee  in  the  bankruptcy,  and  shall,  if  the  settlor  becomes  bank- 
rupt at  any  subsequent  time  within  ten  years  after  the  date  of 
the  settlement,  be  void  against  the  trustee  in  the  bankruptcy, 
unless  the  parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was,  at  the  time  of  making  the  settlement,  able  to 
pay  all  his  debts  without  the  aid  of  the  property  comprised  in 
the  settlement,  and  that  the  interest  of  the  settlor  in  such  pro- 
perty had  passed  to  the  trustee  of  such  settlement  on  the  execu- 
tion thereof .  See  sect.  91  of  the  Bankruptcy  Act,  1869;  see 
also  JEx  parte  Holland,  L.  E.  17  Eq.  115 ;  &  parte  Huxtahle,  2 
Ch.  D.  54  ;  Be  Andreics'  Trust,  7  Ch.  D.  635  ;  Ex  parte  Russell, 
19  Ch.  D.  588. 

The  section  applies  to  settlements  executed  before  as  well  as 
after  the  Act,  see  Ex  parte  Dawson,  L.  E.  19  Eq.  433. 

The  word  "  purchaser  "  means  a  buyer  in  the  ordinary  com- 
mercial sense,  not  a  purchaser  in  the  legal  sense,  and,  therefore, 
does  not  include  a  trustee  of  leaseholds :  Ex  parte  Hillman,  10 
Ch.  D.  622. 

Under  this  section  of  the  Bankruptcy  Act  the  settlor  must  be 
able  to  pay  his  debts  in  the  way  in  which  he  is  proposing  to 
pay  them,  i.  e.  in  the  ordinary  course  of  his  business,  if  he  is 
proposing  to  continue  it :  Ex  parte  Russell,  19  Ch.  D.  588. 

Under  the  48th  section  of  the  Bankruptcy  Act,  1883,  a  con- 
veyance to  one  creditor,  which  amounts  to  a  fraudulent  prefer- 
ence, if  the  grantor  becomes  bankrupt  within  three  months,  is 
void.  See  also  Smith  v.  Hurst,  10  Hare,  30 ;  Butcher  v.  Stead, 
L.  E.  7  H.  L.  839;  Tomkins  v.  Saffery,  3  App.  Cas.  213;  Ex 
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parte  Kelly,  11  Ch.  D.  306 ;  Ex  parte  Symmons,  14  Ch.  D.  693;  Chap.XLs.l. 
Ex  parte  Stiibbms,  17  Ch.  D.  58  ;  Ex  parte  Hall,  19  Ch.  D.  580  ; 
Ex  parte  Griffith,  23  Ch.  D.  69 ;  Ex  parte  Hill,  ibid.  695  ;  Ex 
parte  Chaplin,  26  Ch.  D.  319. 


Sect.  2. —  Voluntary  Settlements  under  27  Eliz.  c.  4. 

By  the  27  Eliz.  c.  4,  s.  2,  it  is  enacted  that  every  conveyance 
of  lands  for  the  intent  to  defraud  and  deceive  such  persons  as 
shall  purchase  the  same  for  good  consideration,  shall  be  deemed 
void  as  against  those  persons,  and  persons  claiming  under  them. 

The  fifth  section  extends  the  application  of  the  Act  to  a  con- 
veyance with  a  power  of  revocation  reserved  to  the  grantor. 
The  Act  is  made  perpetual  by  39  Eliz.  c.  18,  s.  32. 

A  mortgagee  is  a  purchaser  within  the  meaning  of  the 
statute :  Dolphin  v.  Aylward,  L.  E.  4  H.  L.  486. 

A  purchaser  for  valuable  consideration  from  the  settlor  is  not  Purchaser  not 
affected,  although  he  has  notice  of  the  voluntary  settlement :  notice^of  ^ 
Buckle  V.  Mitchell,  18  Yes.  100  ;  and  the  purchase-money  is  settlement, 
payable  to  the  settlor,  not  to  the  persons  claiming  under  the 
settlement :  Baking  v.  Whimper,  26  Beav.  568. 

The  purchaser  can  enforce  specific  performance  against  the  Purchaser  can 
settlor :  Rosher  v.  Williams,  L.  E.  20  Eq.  210 ;  and  the  settle-  dficperfonn- 
ment  being  altogether  void  as  against  him,  he  can  take  a  con-  ^^^• 
veyance  of  the  legal  estate  from  the  settlor,  although  it  has 
been  vested  by  the  settlement  in  the  trustees.     And  it  seems 
that  this  is  so  even  where  the  legal  estate  has  never  been  in  the 
settlor,  but  has  been  conveyed  direct  to  the  trustees  of  the 
settlement,  on  the  occasion  of  the  purchase  by  the  settlor :  see 
Barton  v.  Vanheythuysen,  11  Hare,  126. 

The  purchaser  can  also  force  a  subsequent  purchaser  from  him 
to  accept  a  title  so  acquired :  Butterfield  v.  Heath,  15  Beav.  408. 

But  the  settlor  cannot  enforce  specific  performance  against  Settlor  cannot 
the  purchaser,  as  the  Court  will   give  him  no   assistance  in  cific  perform- 
def eating  his  own  settlement :  Smith  v.  Garland,  2  Mer.  123 ;  ^^°®* 
Johnson  v.  Legard,  T.  <^  E.  281 ;  and  the  purchaser  can  in  such 
case  recover  his  deposit :  Clarke  v.  Willotf,  L.  R.  7  Ex.  313. 
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But  this  does  not  apply  where  the  defendant  says  he  is  willing 
to  complete  on  having  a  good  title :  Peter  v.  Nicolk,  L.  R.  H 
Eq.  391. 

The  title  to  property  which  is  suhject  to  a  voluntary  settle- 
ment cannot,  however,  be  looked  upon  as  altogether  satisfactory, 
for  the  Court  will  lay  hold  of  slight  circumstances  to  enable  it 
to  support  the  settlement  against  the  purchaser. 

Thus  a  very  inadequate  money  consideration  has  been  held 
to  prevent  the  settlement  from  being  voluntary:  Bayspoole  v. 
Collins,  L.  R.  6  Ch.  228.  So  has  the  fact  that  the  property 
settled  was  leasehold,  in  respect  of  which  a  liability  attached  to 
the  trustees  of  the  settlement :  Price  v.  Jenkins,  5  Ch.  D.  619. 
So  has  the  concurrence  of  a  necessary  party :  Myddleton  v. 
Lord  Kenyon,  2  Yes.  jun.  391 ;  or  of  a  stranger  taking  a  lia- 
bility upon  himself :  Ford  v.  Stuart,  15  Beav.  493. 

Again,  if  the  settlement  is  by  the  husband  and  wife,  and 
affects,  no  matter  how  slightly,  their  respective  interests  in  the 
property,  it  is  considered  as  being  made  on  a  contract  between 
them,  and  as  such  not  without  valuable  consideration.  In  such 
a  case,  even  though  post-nuptial,  it  will  be  upheld  against  a 
subsequent  purchaser:  Teasdale  v.  Braithwaite,  5  Ch.  D.  630, 
following  Hewison  v.  Negus,  16  Beav.  594 ;  Atkinson  v.  Smith, 
3  De  G-.  &  J.  186 ;  Re  Foster  and  Lister,  6  Ch.  D.  87.  See, 
however,  Shurmur  v.  Sedgwick  (24  Ch.  D.  597),  where  it  was 
held  that  the  parties  must  give  up  some  interest  of  appreciable 
value,  in  order  that  the  settlement  may  be  for  valuable  conside- 
ration, and  that  the  mere  possibility  that  the  husband  might 
become  entitled  to  an  estate  by  the  curtesy  was  not  an  interest 
of  any  value. 

A  post-nuptial  settlement  made  in  pursuance  of  an  ante- 
nuptial agreement  is  of  course  not  within  the  statute.  In 
Ferrars  v.  Cherry  (2  Yem.  383),  it  was  held  that  a  post-nuptial 
settlement  was  notice  of  an  ante-nuptial  agreement,  and  that 
the  purchaser  ought  to  have  made  inquiries.  If  he  does  make 
inquiries  and  receives  a  satisfactory  answer,  it  seems  that  he 
will  not  be  affected  with  notice,  even  though  the  answer  given 
is  untrue :  Jones  v.  Smith,  1  Ph.  244,  and  see/>os/',  p.  319. 

It  is  necessary  that  the  ante-nuptial  agreement  should  be 
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binding,  in  order  to  take  tlie  post-nuptial  settlement  out  of  the  ^^*P-  ^^-  ■•  2. 
statute.     Thus,  a  purchaser  is  not  affected  if  the  ante-nuptial 
agreement  was  made  by  an  infant,  and  therefore  not  binding  on 
him :  Troicell  v.  Shenton,  8  Ch.  D.  318.     And  see  Warden  v. 
JoneSy  2  De  Q-.  &  J.  76. 

As  to  what  persons  are  within  the  marriage  consideration, 
and  can  enforce  the  settlement,  see  Price  v.  Jenkins^  4  Ch.  D. 
483,  0  Ch.  D.  619;  Gale  v.  Gale,  6  Ch.  D.  144;  ReD'Angihau, 
15  Ch.  D.  228  ;  Paul  v.  Paul,  20  Ch.  D.  742,  and  cases  there 
cited. 

The  Court  will,  even  as  against   creditors,  allow    extrinsic  Settlement 
evidence  to  be  adduced  to  prove  that  a  settlement  in  form  volim-  extrinsic  evf- 
tary  was  made  for  valuable  consideration :  Pott  v.  Todhunter,  2  ^.^iice  of  con- 
Coll.   76.     But   queer e   as   against  a  purchaser,  see  Kelson  v. 
Kelson,  10  Hare,  385 ;  Townend  v.  Toker,  L.  E.  1  Ch.  446  ;  in 
both  of  which  cases  the  consideration  for  the  settlement  was 
partly  mentioned  in  the  deed  and  partly  supplied  by  extrinsic 
evidence. 

A  voluntary  settlement  may  also  be  supported  by  matter  ex  Sales  by  bene- 
post  facto,  as  where  the  volimteers  have  afterwards  made  bar-  the  settle- 
gains  in  respect  of  their  interests  under  the  settlement :  see  "^®^*' 
Johnson  v.  Legard,  T.  &  E.  281,  294.     Thus  they  may  have 
settled  them  on  marriage :  Broicn  v.  Carter,  5  Ves.  862,  876 ; 
Tanner  v.  Byne,  1  Sim.  160  ;  Roddy  v.  Williams,  3  J.  &  Lat.  1 ; 
or  have  charged  or  sold  their  interests :  George  v.  Milhanke,  9 
Yes.  190  ;  Payne  v.  Mortimer,  4  De  G-.  &  J.  447.     In  such  cases 
the  purchaser  from  the  volunteer  will  be  preferred  to  a  subse- 
quent purchaser  from  the  settlor,  see  Sugd.  Y.  &  P.  720 ;  un- 
less the  settlement  was  obtained  by  fraud,  of  which  the  pur- 
chE^ser  under  it  had  notice  :  Parker  v.  Clarke,  30  Beav.  54. 

A  deed  which  purports  to  secure  a  debt,  if  retained  by  the  Deed  in 
debtor  and  not  communicated  in  any  way  to  the  creditor,  may  creditor,  but 
be  void  as  against  a  subsequent  purchaser :  Cracknall  v.  Janson,  ^cated^^" 
11  Ch.  D.  1,  explaining  Exton  v.  Scott,  6  Sim.  31.     And  see 
Smith  V.  Eurst,  10  Hare,  30. 

A  deed  containing  a  power  of  revocation  (see  sect.  5  of  the  Power  of 
Act),  can  be  revoked,  even  though  made  for  valuable  considera- 
tion :  Sugd.  Y.  &  P.  721.     As  to  the  duty  of  a  solicitor  to  see 
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Chap.  XI.  s.  2.  that  such  a  power  is  inserted  in  a  proper  case,  see  Coutts  v. 

Acwort/i,  L.  E.  8  Eq.  558 ;  Phillips  v.  MullingSy  L.  E.  7  Ch. 

244. 
Voluntary  ^  voluntary  conveyance  to  a  charity  has  been  held  not  to  be 

conveyance     .   . 

to  a  charity,  within  the  Act,  so  as  to  be  defeated  by  a  subsequent  conveyance 
by  the  grantor  :  Att.-Gen.  v.  Corporation  of  Newcastle,  12  CI.  & 
Fin.  402.  In  this  case,  however,  the  grantors,  a  municipal 
corporation,  never  had  the  estate,  but  caused  it  to  be  conveyed 
direct  to  the  trustees  for  the  charity,  and  it  is  therefore  con- 
sidered that  the  point  is  not  finally  settled  :  see  Sugd.  Y.  &  P. 
719  ;  Trye  v.  Corporation  of  Gloucester,  14  Beav.  173.  But  in 
Barton  v.  Vanheythuysen  (11  Hare,  126),  it  was  held  that  the 
mere  fact  that  the  conveyance  was  taken  direct  to  the  trustees 
of  the  settlement  made  no  difference  in  the  case  of  a  voluntary 
family  settlement,  and  it  is  therefore  conceived  that  it  would 
make  no  difference  if  the  estate  were  conveyed  direct  by  the 
grantor  to  the  trustees  of  the  charity,  and  that  such  grant  could 
consequently  not  be  defeated  by  a  subsequent  conveyance. 
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Sect.  1. — Covenants  in  Leases. 
Where  the  covenants  in  a  lease  relate  to  the  thinff  demised,  Covenants 

"  which  relate 

the  benefit  of  the  lessor's  covenants  runs  with  the  land  so  that  to  the  thing 
the  assignee  of  the  lease  can  sue  upon  them ;  the  burden  of  the 
lessor's  covenants  runs  with  the  reversion  so  that  the  assignee  of 
the  reversion  can  be  sued  upon  them ;  so  also  the  benefit  of  the 
lessee's  covenants  runs  with  the  reversion,  and  the  burden  of  his 
covenants  runs  with  the  land.  See  32  Hen.  8,  c.  34 ;  Spencer's 
case,  cited  Smith's  L.  C.  Vol.  I. ;  Ishencood  v.  OldknoWy  3  M.  & 
S.  382  ;  see  also  Third  Eeport  of  the  Eeal  Property  Commis- 
sioners printed  in  Dav.  Conv.  Yol.  I.  122. 

Among  covenants  which  relate  to  the  thing  demised  are 
covenants  for  title  :  see  Sug.  Y.  &  P.  577 ;  a  covenant  to  renew  : 
see  Itoe  v.  SayJey,  12  East,  464,  469 ;  Work?/  v.  Frampton,  5 
Hare,  560 ;  or  a  stipulation  for  shortening  the  term :  Eoe  v. 
Kayley^  supra ;  a  covenant  to  keep  in  repair  an  existing  building  : 
Williams  v.  Earle,  L.  R.  3  Q.  B.  739 ;  a  covenant  not  to 
assign  or  underlet :  Ibid, ;  a  covenant  not  to  carry  on  a  particular 
trade :  Clements  v.  Welles^  L.  R.  1  Eq.  200 ;  a  covenant  not  to 
plough  the  lands :  Cockson  v.  Cock,  Cro.  Jac.  125 ;  a  covenant 
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Ch.  XII.  s.  1. 


Covenants 
•which  concern 
something  not 
yet  in  esse. 


Covenants 
which  do  not 
relate  to 
the  thing- 
demised. 


to  leave  tlie  land  well  stocked  with  game :  Hooper  v.  Clark, 
L.  E.  2  a  B.  200. 

Covenants  which  require  the  lessee  to  place  something  new  on 
the  land  demised,  as  to  build  a  wall,  bind,  it  seems,  the  assignees 
only  where  they  are  expressly  mentioned:  Spencer'' s  case,  uhi^ 
supra;  Bought^/  v.  Boicman,  11  Q.  B.  444.  In  Easterly  v. 
Sampson  (6  Bing.  644),  the  assigns  were  mentioned,  but  in 
MinshuU  v.  Oalxes  (2  H.  &  N.  793),  a  covenant  to  keep  in  repair 
a  building  which  was  to  be  erected  was  held  to  bind  the  assignees, 
though  not  named.  Such  covenants  can  be  enforced  by  the 
assignee  of  the  covenantee :  Easterhfj  v.  Sampson,  6  Bing. 
644. 

Covenants  which  do  not  relate  to  the  thing  demised  do  not 
run  with  the  land :  Spencer^s  case,  uhi  supra.  Thus  covenants 
to  build  a  house  on  other  land  {ibid.) ;  not  to  trade  within  a 
certain  distance  of  the  demised  premises  [Thomas  v.  Haytvard, 
L.  E.  4  Ex.  311),  will  not  bind  the  assignees  of  the  land,  or 
the  reversion,  nor  can  they  sue  upon  them,  although  they  are 
expressly  mentioned  in  the  covenant. 


Sect.  2. — Covenants  hettceen  Vendor  and  Purchaser. 


Benefit  of 
covenants 
runs  with 
the  land. 


Assit^nee 


The  benefit  of  covenants  relating  to  land  entered  into  between 
vendor  and  purchaser  runs  with  the  land. 

Thus  the  assignee  of  the  land  of  the  covenantee  can  sue  upon 
covenants  for  title  :  see  Sug.  Y.  &  P.  p.  577  ;  covenants  for  the 
production   of   deeds  :   Barclay  v.  Raine,  1   Sim.  &  St.  449 
covenants  not  to  use  adjoining  land  for  objectionable  purposes 
Nicoll  V.  Fenning,  19   Ch.  D.  258 ;  covenants  not  to   build 
Child  V.  Douglas,  5  De  Gr.  M.  &  Gr.   739 ;  nor  doe's  it  make 
any  difference  if  the  assignee  had  no  notice  of  the  covenants  at 
the  time  of  purchasing :  Bnd. 

The  assignee  of  the  land  in  order  to  sue  on  the  covenant  must 
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be  in  of  the  same  estate  as  the  original  covenantee.  See  Roach  Ch.  xii.  s.  2. 
V.  Wadham,  6  East,  289  ;  Child  v.  Douglas,  Kay,  560,  569 ;  5  must  be  in  of 
De  a.  M.  &  a.  739.  same  estate. 

The  lessee  of  a  purchaser  is  entitled  to  the  benefit  of  a  cove- 
nant as  an  assign :  Taite  v.  Gosling,  11  Ch.  D.  273. 

Where  land  has  been  granted  in  fee  in  consideration  of  a  Assignee  of 
rent-charge,  and  a  covenant  to  build  and  repair  buildings,  the 
covenant  does  not  run  with  the  rent  in  the  hands  of  an  assignee : 
Hayicood  v.  Brunswick  Building  Society,  8  Q.  B.  D.  403  ;  and  see 
Sug.  Y.  &  P.  14th  ed.  p.  590. 

A  remainderman  entitled  after  a  tenant  for  life  will  not  be 
entitled  to  enforce  a  covenant  entered  into  with  a  previous 
owner  of  the  land,  where  the  damage  to  his  reversion  is  inappre- 
ciable :  Johnstone  v.  Sail,  2  K.  &  J.  414. 

This  rule  that  the  benefit  of  covenants  runs  with  the  land  Assignee  of 
only  applies  in  favour  of  the  assignee  of  the  particular  land  for  land, 
the  benefit  of  which  the  covenant  appears  from  the  deed  itself 
to  have  been  entered  into.  Thus  where  the  conveyance  con- 
tained a  covenant  by  the  purchaser  with  the  vendor  and  his 
assigns  as  to  building,  but  there  was  nothing  to  show  that  the 
vendors  were  owners  of  the  adjoining  land,  or  that  the  covenant 
was  intended  to  be  for  the  benefit  of  the  adjoining  land,  sub- 
sequent purchasers  from  the  vendors  were  held  unable  to  enforce 
the  covenant:  Renals  v.  Cowlishaw,  11  Ch.  D.  866. 

Nor  does  the  rule  necessarily  apply  to  the  case  of  a  purchaser  Assignee  of 
of  part  only  of   the   land  for  the   benefit  of  which  the  cove-  ■^'^^ 
nant    has    been   entered    into,   even   though   he    has    himself 
entered  into  an  identical  covenant.     The   question  is  whether 
the  covenants  were  entered  into  for  the  benefit  of  the  several 
purchasers  mutually,  or  for  the  sole  benefit  of  the  owner  of  the 
estate  that  he  might  be  able  to  make  the  most  of  it.     If  the     o 
latter  is  the  case,  each  purchaser  is  Only  liable  to  the  vendor  and 
persons  to  whom  he  has  assigned  the  benefit  of  the  covenant.    As 
against  the  other  purchasers  the  vendor  can  release  the  covenant : 
Schreiher  v.  Creed,  10  Sim.  9 ;  Keatess.  Lyon,  L.  E.  4  Ch.  218;  /V^^U^  ^c^L^\ 
Mastery.  Hansard,  4  Ch.  D.  718.     See,  however,  Basl-comh  y.'^^',^  '^^OMU^ 
Beckwith   (L.   E.  8   Eq.   100),  where  it  was  held  by  Lord   y(^(j^  y^,'^, 
Eomilly,  M.  E.,  that  where  a  vendor  had  put  up  the  whole  of 
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Ch.  XII.  s.  2.  ]2is  property,  with  the  exception  of  a  small  piece,  for  sale  in 
building  lots,  and  required  the  purchasers  to  covenant  not  to 
set  up  a  public  house  on  their  separate  lots,  he  could  not  insist 
upon  specific  performance  except  on  condition  of  himself  enter- 
ing into  a  similar  covenant  in  respect  of  the  piece  of  land 
retained. 

Where,  however,  the  estate  has  been  sold  in  lots  with  mutual 
covenants  for  the  benefit  of  the  several  purchasers,  each  pur- 
chaser can  insist  upon  the  performance  of  the  covenants  as 
against  the  other:  see  cases  cited  post,  p.  231. 

Burden  of  "Whether  the  burden  of  covenants  relating  to  land  runs  with 

covenants.  ,  .  .  ° 

the  land  so  as  to  bind  the  assignee  is  not  very  clearly  settled. 
The  balance  of  authority  seems  to  be  in  favour  of  the  view  that 
it  does  not.  It  is  true  that  in  Cooke  v.  Chilcott  (3  Oh.  D.  694), 
it  was  held  by  Malins,  Y.-C,  that  the  burden  of  a  covenant  to 
erect  a  pump,  and  supply  water  to  houses  on  other  land,  ran 
with  the  land  on  which  the  pump  was  to  be  erected.  This 
decision  has,  however,  been  questioned,  and  in  the  case  of  Hay- 
u'ood  V.  Brunswick  Building  Society  (8  Q,.  B.  D.  403,  408), 
Brett,  M.  E..,  said,  "I  think  there  is  much  to  show  that  the 
ground  of  the  decision  was  that  Malins,  Y.-C,  was  of  opinion — 
wrongly  as  it  now  turns  out — that  the  covenant  ran  with  the 
land.''  And  in  the  same  case  Cotton,  L.  J.,  said,  p.  408,  "  I 
think  that  a  mere  covenant  that  land  shall  be  improved  does  not 
run  with  the  land  within  the  rule  in  Spencer^  s  case"  See  also 
Keppell  V.  Bailey,  2  Myl.  &  K.  517,  535 ;  McLean  v.  McKay, 
L.  E.  5  P.  C.  327 ;  Andreic  v.  Aitken,  22  Ch.  D.  218.  In 
Morland  v.  Cook  (L.  R.  6  Eq.  252),  a  covenant  to  contribute 
towards  the  repair  of  sea  walls  necessary  for  the  protection  of 
land  below  the  level  of  the  sea  was  held  binding  on  the  pur- 
chaser of  part  of  the  land.  But  here  there  were  special  circum- 
stances arising  from  the  very  necessity  of  the  case.  In  Re 
Monckton  and  Gilzean  [27  Ch.  D.  555,  562),  Bacon,  Y.-C, 
alludes  to  restrictive  covenants  running  with  the  land,  so  that 
whoever  has  the  land  is  bound  by  the  restrictions.  On  the 
other  hand,  in  the  case  of  Leech  v.  Sc/meder  (L.  R.  9  Oh.  463, 
475),  Mellish,  L.  J.,  stated  the  law  to  be  as  follows:  "  Where 
the  right  comes  into  existence  by  covenant,  the  burden  does  not 
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run  at  law  with  the  servient  tenement  at  all ;  but  a  Court  of  ^^-  ^^'  ■•  2- 
Equity  says  that  a  person  who  takes  it  with  notice  that  such  a 
covenant  has  been  made,  shall  be  compelled  to  observe  it  ...  . 
In  such  a  case  as  that,  though  the  man  who  makes  the  covenant 
is  liable,  yet  those  claiming  under  him  are  not  liable  at  law ; 
but  the  Court  of  Equity  says  that  if  a  purchaser  has  taken  the 
land  with  notice  of  that  contract,  it  is  contrary  to  equity  that  he 
should  take  advantage  of  that  rule  of  law  to  violate  the  cove- 
nant." 

In  Rowhotham  v.  Wilson  (8  H.  L.  C.  348),  on  a  question  as  to 
the  right  to  w^ork  minerals,  it  was  laid  do^Ti  at  p.  362,  that  if 
the  words  could  only  be  read  as  amounting  to  a  covenant,  such  a 
covenant  would  not  affect  the  land  in  the  hands  of  the  assignee 
of  the  covenantor ;  but  that  if  they  amounted  to  a  grant  of  an 
easement,  the  grant  would  bind  the  subsequent  owners  of  the 
servient  tenement. 

The  better  opinion,  therefore,  seems  to  be  that  if  the  owner  of 
land  enters  into  a  covenant  restricting  the  use  of  that  land,  and 
afterwards  sells  it,  the  purchaser  is  not  bound  by  the  covenant, 
unless  he  had  notice  of  it.  This  subject  is  treated  in  the  next 
section. 


Sect.  3. — Restrictive  Covenants  of  icliich  the  Purchaser  has 

Notice. 

Where  a  person  buys  land  with  notice  of  a  covenant  entered  Notice  of 
into  by  the  vendor  restricting  the  user  of  the  land,  he  is  bound  covenant.^ 
by  the  covenant  independently  of  the  question  whether  it  runs 
with  the  land  or  not :  see  Tidk  v.  Moxhaij,  2  Ph.  774,  where 
Lord  Cottenham,  L.  C,  stated  the  question  to  be,  not  whether 
the  covenant  runs  with  the  land,  but  whether  a  party  shall  be 
permitted  to  use  the  land  in  a  manner  inconsistent  with  the 
contract  entered  into  by  his  vendor,  with  notice  of  which  he 
purchased. 

This  principle  is  fully  recognized  and  acted  on  :  see  Mann  v. 
Stephens,  10  Sim.  377  ;  Patching  v.  Duhbins,  Kay,  1;  affirmed 
23  L.  J.  Ch.  4o ;  Coles  v.  Sims,  5  De  G.  M.  &  G.  1  ;  Boiccs  v. 
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^^•^"•^'^-   Laic,  L.  E.  9  Eq.  636 ;  Lord  Manners  v.  Johnson,  1  Ch.  D. 
673;  Richards  v.  Revitt,  7  Ch.  D.  224. 

In  Luker  v.  Dennis  (7  Ch.  D.  227),  a  covenant  by  a  lessee  of 
one  public  house  to  buy  from  the  lessors  all  his  beer  for  that 
public  house,  and  also  for  a  second  public  house  which  he  held 
from  another  landlord,  was  held  binding  on  an  assignee  of  the 
second  pubKo  house  with  notice  of  the  covenant. 

In  the  case  of  L.  <^  S.  W.  Ry.  Co.  v.  Gonmi  (20  Ch.  D.  562), 
Jessel,  M.  R.,  seemed  to  consider  that  the  question  of  notice 
only  arises  where  the  purchaser  acquires  the  legal  estate. 
Alluding  to  Tulk  v.  Moxhay,  he  said  that  the  doctrine  of  that 
case,  rightly  considered,  appeared  to  him  to  be  either  an  exten- 
sion in  equity  of  the  doctrine  of  Spencer^s  Case  to  another  line 
of  cases,  or  else  an  extension  in  equity  of  the  doctrine  of  nega- 
tive easements,  that  it  was  an  equitable  doctrine  establishing  an 
exception  to  the  rules  of  common  law,  which  did  not  treat  a 
restrictive  covenant  as  running  with  the  land.  He  then  went 
on  to  state  that  the  purchaser  took  the  estate  subject  to  the 
equitable  burden,  with  the  qualification  that  if  he  acquired  the 
legal  estate  for  value  without  notice  he  was  freed  from  the 
burden,  but  not  if  he  took  only  an  equitable  estate :  see  p.  583. 
This  statement  of  the  law  was  perhaps  scarcely  necessary  for  the 
decision  of  the  case  then  before  the  Court,  and  it  is  a  view  which 
does  not  seem  altogether  to  coincide  with  the  judgments  in  the 
other  cases  cited  above,  which  make  the  covenant  binding  or  not 
according  as  the  purchaser  had  or  had  not  notice  of  it,  indepen- 
dently of  any  question  as  to  whether  he  had  acquired  the  legal 
or  only  an  equitable  estate  :  and  see  Carter  v.  Williams,  L.  R. 
9  Eq.  678. 
Omission  The  omissiou  of  the  word  "  assigns,"  though  important  on 

"asJigas."  ^^  question  whether  a  covenant  runs  with  the  land  at  law,  is 
stated  by  James,  L.  J.,  to  be  immaterial  in  equity :  see  Renals 
V.  Cowlishaw,  11  Ch.  D.  866,  868.  And  if  notice  is  proved  they 
will  be  bound  although  not  named :  see  Whatman  v.  Gibson,  9 
Sim.  196 ;  Wilson  v.  JIart,  L.  E.  1  Ch.  463.  See,  however,  the 
judgment  of  Selwyn,  L.  J.,  in  Keates  v.  Lyon,  L.  E.  4  Ch.  218, 
226.  In  Kenuj  v.  Bird  (5  Ch.  D.  549,  afiirmed  Ibid.  974), 
it  was   expressly  provided  that   the    covenant   should   not  be 
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binding  on  the  assigns.     See  also  Jay  v.  Richardson^  30  Beav.  Ch.  XII.  s.  3, 
563. 

The  doctrine  laid  down  in  Tiilh  v.  Moxliay  does  not  extend  to  Tuik  v.  Mox- 
affirmative  covenants  compelling  a  person  to  lay  out  money  or  only  to  re- 
do any  act,  but  only  to  restrictive  or  negative  covenants :  Hay-  covenants* 
wood  V.  Brumwick  Building  Society,  8  U.  B.  D.  403  ;  L.  8^  S.  W. 
Ry.  Co.  Y.  Go  mm,  20  Ch.  D.  562.     A  covenant  in  terms  positive 
may  in  substance  be  negative,  as  that  the  covenantee  shall  have 
the  exclusive  right  of  supplying  beer  to  the  covenantor :  Catt  v. 
Tourle,  L.  E.  4  Ch.  654. 

Not  only  is  a  purchaser  with  notice  of  the  restrictive  covenant  Lessee  of 

.  ,  .      .  ,        assignee 

bound,- but  a  lessee  or  yearly  tenant  holding  under  him  is  equally  bound. 

bound,  although  he  is  precluded  from  inquiring  into  his  lessor's 

title:  Clements  v.  Welles,  L.  E.  1  Eq.  200;   Wilson  Y.Hart,    CUJ.U,.^,fc^!i/UC 

L.  E.  1  Ch.  463  ;  Feilden  v.  Slater,  L.  E.  7  Eq.  523  ;  Patm,an  ^"(^^^-^^^  ^  i^^'?f^^> 

V.  Harland,  17  Ch.  D.  353 ;  Nicoll  v.  Fenmncj,  19  Ch.  D.  258. 

But  in  this  case  the  restrictive  covenant  must  be  such  as  he 

would  have  discovered  if  he  had  inquired  into  his  lessor's  title, 

and  he  will  not  be  bound  by  a  covenant  contained  in  a  separate 

deed  of  which  the  conveyance  to  his  lessor  would  have  given  no 

notice  :  Carter  v.  Williams,  L.  E.  9  Eq.  678 ;  and  see  Parker 

V.  'Whyte,  1  H.  &  M.  167. 

Where  land  is  sold  in  several  lots  for  building,  with  restric-  Mutual  cove- 

.  .  •  (.   ji  J      iiants  on  sale 

tions  as  to  the  size  or  position  of  the  houses,  if  the  covenants  of  building 
were  entered  into  solely  for  the  benefit  of  the  vendor,  the  pur- 
chaser of  one  lot  cannot  enforce  the  covenants  as  against  the 
purchasers  of  the  other  lots,  see  ante,  p.  227.     But  wherever 
the  restrictions  are  intended  to  be  mutually  binding  upon  the  o 
several  purchasers,  each  successive  purchaser  and  his  assigns  can 
enforce  them  against  all  the  other  purchasers  and  their  assigns, 
with  notice,  without  regard  to  the  dates  of  the  original  purchase  Itu^yx^M.  *f.  '^^rtiUi 
deeds :  Whatman  v.  Gibson,  9  Sim.  196  ;  Western  v.  Macdermott,    ^^  ^-C^'  ^^^  - 
L.  E.  2  Ch.  72 ;  Gaskin  v.  Balk,  13  Ch.  D.  324. 
In  such  cases  the  purchaser  of  one  of  the  lots  can  insist  upon  Small 

V|«»A  Q  p  Q  ACS 

the  benefit  of  the  covenant  as  against  his  adjoining  owner, 
although  other  small  breaches  by  other  owners  and  even  by 
himself  have  not  been  interfered  with :  Western  v.  Macdermott^ 
L.  E.  2  Ch.  72.     But  he  cannot  insist  upon  the  removal  of  a 
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building  which  has  been  acquiesced  in  for  a  considerable  time : 
Gaskin  v.  Balls,  13  Ch.  D.  324. 

A  vendor  who  has  relaxed  covenants  restricting  building  in 
favour  of  some  of  his  purchasers  cannot  insist  upon  them  as 
against  the  others :  Roper  v.  Williams,  T.  &  R.  18  ;  even  though 
such  others  purchased  and  entered  into  the  covenants  after  the 
^  vendor  had  acquiesced  in  the  breaches  by  the  other  purchasers  : 
Peek  V.  Matthews,  L.  R.  3  Eq.  515.  But  this  rule  does  not 
apply  to  covenants  not  to  use  the  land  in  a  particular  way,  and 
a  vendor  who  has  not  prevented  some  of  the  purchasers  from 
opening  schools  or  beerhouses  in  contravention  of  their  cove- 
nants can  nevertheless  insist  upon  the  covenants  as  against  other 
purchasers  {Kemp  v.  Soher,  1  Sim.  N.  S.  517 ;  Mitchell  v. 
Steward,  L.  R.  1  Eq.  541),  the  distinction  being  that  a  private 
house  which  has  been  used  for  some  business  can  become  again 
a  private  house  as  soon  as  it  ceases  to  be  so  used,  but  that 
buildings  are  permanent :  see  1  Sim.  N.  S.  p.  522. 
Acquiescence.  Acquiescence  in  an  infringement  does  not  preclude  the  cove- 
nantee from  objecting  to  a  greater  infringement  of  the  same 
covenant.  Thus,  where  a  building  above  the  prescribed  height 
had  been  acquiesced  in  for  some  time,  the  owner  was  prevented 
from  raising  it  still  higher :  Lloyd  v.  London,  Chatham  8^  Dover 
Ry.  Co.,  2  De  G.  J.  &  S.  568,  578. 

If  the  vendor  entirely  alters  the  character  of  the  adjoining 
land  so  as  to  make  the  covenants  entered  into  by  a  purchaser 
from  him  inapplicable  to  the  present  condition  of  the  property, 
he  cannot  insist  upon  the  covenants  being  enforced :  Duke  of 
Bedford  v.  Trustees  of  British  Museum,  2  Myl.  &  K.  552.  So 
where  the  character  of  the  neighbourhood  has  been  for  some 
time  altered  by  the  manner  in  which  the  several  purchasers  of  a 
building  estate  have  built  upon  and  occupied  their  lots  in  viola- 
tion of  the  covenants  entered  into  by  them,  it  is  too  late  for  one 
of  the  purchasers  who  has  acquiesced  in  the  changes  to  insist 
upon  the  covenants  being  performed :  Sayers  v.  Colly er,  28 
Ch.  D.  103. 

Permission  to  the  purchaser  of  an  outlying  piece  of  the  pro- 
perty to  use  it  in  a  manner  infringing  the  covenant  but  not  inter- 
fering with  the  general  building  scheme  is  not  sufficient  to 


Alteration  of 
character  of 
property. 


COVENANTS  IN  RESTRAINT  OF  TRADE.  233 

prevent  the  covenantee  from  insisting  upon  tlie  covenant  as  Ch.  xii.  s.  3. 

regards  the  other  purchasers  :   German  v.   Chapman,  7  Ch.  D. 

271. 

A  covenant  not  to  carry  on  any  trade  or  business,  or  a  cove-  Covenants 
nant  to  use  the  house  as  a  private  dwelling-house  only,  is  broken  trades. 
by  using  it  as  a  shop,  although  no  structural  alteration  is  made  : 
Wilkinson  v.  Rogers,  2  De  Gr.  J.  &  S.  62  ;  or  as  a  school : 
Ke?np  V.  Sober,  1  Sim.  N.  S.  517 ;  or  as  a  home  for  working 
girls  whether  any  payment  is  made  or  not :  Halls  v.  Miller,  27 
Ch.  D.  71 ;  and  see  German  v.  Chapman,  7  Ch.  D.  271 ;  or  as 
a  hospital :  Bramicell  v.  Lacy,  10  Ch.  D.  691. 

A  covenant  not  to  do  anything  which  shall  be  a  nuisance  to  Covenant  not 
the  adjoining  property  is  not  broken  by  any  user  which  does  not  n^uisanc^e.^ 
amount  to  a  nuisance  in  the  legal  sense  of  the  w^ord:  Harrison  C'u^^'mu^  '?trfU^t^^ 
V.  Good,  L.  E.  11  Eq.  338  ;  and  see  the  judgment  of  Sir  William  ^'^''^^  ^''B^'f  ij^- 
Erie  in  Brand  v.  Ha^nmersinith  Ry,  Co.,  L.  E.  2  Q,.  B.  247. 

A  covenant  not  to  use  a  house  as  a  public  house  or  as  a  beer  Covenant  not 
house  is  not  broken  by  the  sale  of  beer  under  an  "off  licence  "  public  house, 
for  the  sale  of  beer  not  to  be  drunk  on  the  premises :  Pease  v. 
Coats,  L.  E.  2  Eq.  688 ;  L.  8f  JV.  W.  Ry.  Co.  v.  Garnett,  L.  E. 
9  Eq.  26 ;  Holt  8f  Co.  v.  Collyer,  16  Ch.  D.  718.  Secus,  if  the 
covenant  is  not  to  use  the  house  as  a  beer  shop,  "  beer  house  " 
having  acquired  a  technical  meaning,  but  not  so  "  beer  shop  : " 
Bishop  of  St.  Albans  v.  Battersby,  3  Q.  B.  D.  359 ;  London  and 
Suburban  Building  Co.  v.  Field,  16  Ch.  D.  645  ;  NicoUy.  Fenning, 
19  Ch.  D.  258. 

A  covenant  not  to  use  the  house  as  a  public  house,  or  for  the 
sale  of  spirituous  liquors,  or  ale,  or  beer,  is  not  broken  by  the 
sale,  in  the  course  of  a  grocer's  business,  of  wine  in  bottles,  but 
is  broken  by  the  sale  of  spirits  in  bottles :  Feilden  v.  Slater, 
L.  E.  7  Eq.  523.  But  a  covenant  not  to  use  the  house  as  a 
public  house,  or  for  the  business  of  a  seller  by  retail  of  wine, 
beer  or  spirituous  liquors,  is  not  broken  by  the  sale,  in  the  course 
of  a  grocer's  business,  of  wine  or  spirits  in  bottle :  Jones  v. 
Bone,  L.  E.  9  Eq.  674.  These  cases  were  both  decided  by  Sir 
"William  James,  Y.-C,  who  distinguished  the  two  covenants, 
and  refused  to  carry  the  doctrine  laid  down  in  the  former  case 
any  further. 
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Ch.  XII.  B.  3.  A.  covenant  not  to  do  anything  which  may  make  void  or 
Covenant  not  affcct  the  licencGS  is  not  broken  by  two  convictions  for  offences 
licences!  which  are  not  indorsed  on  the  licence  :  Wooler  v.  Knott,  1  Ex.  D. 

265.  If  both  the  convictions  had  been  indorsed,  the  licence 
would  have  been  affected,  because  a  third  offence  would  neces- 
sarily involve  forfeiture  under  the  Licensing  Acts  ;  but  it  may 
be  doubtful  whether  the  licence  would  have  been  affected  within 
the  meaning  of  the  covenant  by  one  conviction  being  indorsed. 
See  judgment  of  Hellish,  L.  J.,  ihid.  p.  267. 
Covenant  to  A  covenant  to  buy  beer  only  of  the  covenantee  implies  an 
obligation  on  his  part  to  supply  good  marketable  beer,  and  if  he 
fails  to  do  so  the  covenantor  may  buy  his  beer  elsewhere  :  Lnker 
V.  Dennis,  7  Ch.  D.  227  ;  Edwick  v.  Haivkes,  18  Ch.  D.  199. 
Covenant  not  A  covenant  not  to  assign  is  not  broken  by  granting  an  under- 
0  assign.  lease  for  a  shorter  term :  Church  v.  JBrotvn,  15  Yes.  258,  265  ; 
nor  by  parting  with  the  possession  without  any  actual  assign- 
ment :  West  V.  Bobb,  L.  E.  5  Q,.  B.  460  ;  Corporation  of  Bristol 
V.  Westcott,  12  Ch.  D.  461 .  But  it  is  broken  by  an  actual  assign- 
ment by  one  of  two  lessees  of  his  interest  in  the  lease  to  the 
other  made  on  the  dissolution  of  partnership :  Varley  v.  Cop- 
pard,  L.  E.  7  C.  P.  505. 

Where  the  lease  stipulates  that  the  consent  of  the  lessor  to  an 
assignment  is  not  to  be  unreasonably  withheld  this  does  not 
amount  to  a  covenant  on  the  part  of  the  lessor  to  give  his 
consent,  but  if  he  withholds  it  unreasonably  the  lessee  may 
assign  without  it :  Treloar  v.  Bigge,  L.  E.  9  Ex.  151 ;  Sear  v. 
House  Broperty  Society,  16  Ch.  D.  387. 
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Under  the  old  law  of  dower  the  widow  had  a  right  to  have  Dower  under 
allotted  to  her  for  her  life  one-third  of  all  the  lands  and  here- 
ditaments of  which  her  hushand  was  seised  for  an  estate  of 
inheritance  in  possession,  in  severalty  or  in  common,  but  not  in 
joint  tenancy,  at  any  time  during  the  coverture,  even  though 
the  husband  afterwards  alienated  the  land. 

Hence  the  old  method  of  barring  dower  by  the  intervention 
of  a  trustee  of  an  outstanding  legal  term,  by  which  the  husband 
never  became  seised  for  an  estate  of  inheritance  in  possession. 

Dower  did  not  extend  to  equitable  estates. 

With  regard  to  women  married  after  the  1st  January,  1834,  The  Dower 
the  Dower  Act  (3  &  4  Will.  IV.  c.  105),  s.  4,  enacts  that  no  '^^*- 
widow  shall  be  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his  lifetime 
or  by  his  wiU ;  and  by  sect.  5  all  charges  and  incumbrances  to 
which  his  land  shall  be  subject  shall  be  valid  against  the  right 
of  his  widow  to  dower. 

A  general  devise  to  trustees  upon  trust  to  sell  is  as  much  Dower  ex- 
within  the  Act  as  a  specific  devise :  Lacei/  v.  Sill,  L.  E.  19  Eq.  general  u"V»m-* 
346  ;  dissenting  from  Rowland  v.  Cuthbertson,  L.  E.  8  Eq.  466.  ^^^'^^^'  >Jf  cMjLh 

A  declaration  that  his  widow  shall  not  be  entitled  to  dower  Declaration 
in  the  deed  by  which  the  land  is  conveyed  to  a  man,  or  in  any  dower, 
deed  executed  by  him,  will  exclude  the  right  to  dower :  Sect.  6. 

If  the  declaration  is  contained  in  the  conveyance  it  is  suffi- 
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cient,  although  the  purchaser  does  not  execute :  Fairley  v.  Tacky 
27  L.  J.  Ch.  28. 

The  right  to  dower  is  extended  by  the  Act  to  land  in  which 
the  husband  had  an  equitable  estate  of  inheritance  in  possession, 
other  than  an  estate  in  joint  tenancy  :  Sect.  2. 

In  gavelkind  lands  dower  consists  of  an  interest  in  a  moiety 
during  the  life  of  the  widow,  or  until  she  marries  again.  The 
Dower  Act  extends  to  such  lands :  Farley  v.  Bonham^  2  J.  &  H. 
177. 

By  the  Dower  Act  the  question  of  dower  is  reduced  to  com- 
paratively small  proportions.  So  far  as  a  purchaser  is  concerned 
he  must  see  that  where  a  woman  still  alive  was  married  on  or 
before  the  1st  January,  1834,  the  conveyance  to  her  husband, 
whether  dated  before  or  after  the  Act,  was  made  to  the  old  uses 
to  bar  dower,  otherwise  the  concurrence  of  the  wife  must  be 
obtained  to  release  her  right  to  dower.  The  concurrence  of  the 
dower  trustee  is  in  no  case  necessary  :  Collard  v.  Roe,  4  De  Gr. 
&  J.  525. 

A  wife  who,  for  the  purpose  of  releasing  her  dower,  joins  with 
her  husband  in  the  mortgage  of  his  real  estate,  loses  her  right 
to  dower,  and  is  not  entitled  to  redeem :  Daivson  v.  Bank  of 
Whitehaven,  6  Ch.  D.  218,  distinguishing  Jackson  v.  FarkeVy 
Amb.  687,  and  Jackson  v.  Junes,  1  Bli.  104. 

But  a  widow  whose  right  to  dower  has  already  arisen,  joining 
with  her  husband's  heir-at-law  in  a  mortgage,  does  not  thereby 
lose  her  right,  and  is  entitled  to  have  it  assigned  to  her  on  the 
mortgage  being  redeemed  :  Meek  v.  Chamberlain,  8  Q.  B.  D.  31. 

If  the  woman  was  married  after  the  1st  January,  1834,  her 
right  to  dower  can  only  arise  where  her  husband  has  died  intes- 
tate as  to  the  land  in  question,  and  there  is  no  declaration 
against  her  dower  within  the  6th  section.  Against  such  a 
woman  a  conveyance  executed  before  the  Dower  Act,  though 
made  to  uses  to  bar  dower,  and  with  a  declaration  against  dower 
for  any  present  or  future  wife,  is  of  no  avail.  She  is  not  barred 
by  the  old  uses,  and  the  declaration  being  made  before  the  Act 
is  held  not  to  apply :  Fry  v.  Nohle,  7  De  G.  M.  &  G.  687 ; 
Clarke  v.  Franklin,  4  K.  &  J.  266. 

No  right  to  dower  exists  after  a  decree  for  difsolution  of 
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marriage,  although  made  on  the  ground  of  the  husband's  mis-  Ch.  XIII.  b.  l. 
conduct:  Franipton  v.  Stephens,  21  Ch.  D.  164.  tion  of  mar- 

Arrears  of  dower  cannot  be  recovered  for  more  than  six  years.  "*^^* 
See  3  &  4  Will.  IV.  c.  27,  s.  41.  dower. 

In  copyhold  lands  it  depends  upon  the  custom  whether  the  Freebench. 
widow  is  entitled  to  freebench,  and  to  what  extent.     Usually 
freebench  consists  of  a  life  interest  in  a  third,  and  can  be  de- 
feated by  the  alienation  of  the  husband  inter  vivos,  or  by  will. 
But  an  intending  purchaser  should  satisfy  himself  as  to  this. 

The  Dower  Act  does  not  extend  to  copyholds :  Smith  v.  Adams, 
5  De  G-.  M.  &  G.  712 ;  Poicdrell  v.  Jones,  2  Sm.  &  G-.  407. 


Sect.  2. — Curtesy, 

On  the  death  of  a  woman  solely  seised  of  or  equitably  entitled  Curtesy, 
to  an  estate  in  fee  simple,  or  fee  tail  in  possession,  her  husband 
surviving  is  entitled  to  his  curtesy,  i.  e.,  to  an  estate  for  life, 
provided  there  has  been  issue  of  the  marriage  born  alive  who 
might  by  possibility  have  inherited  the  estate.  This  interest 
extends  to  land  to  which  the  wife  was  entitled  for  her  separate 
use  :  Appleton  v.  Roicley,  L.  R.  8  Eq.  139  ;  Cooper  v.  Macdonald, 
7  Ch.  D.  288 ;  Eager  v.  Furnivall,  17  Ch.  D.  115,  overruling 
Moore  v.  Webster,  L.  R.  3  Eq,  267. 

The  estate  by  curtesy  is  defeated  (1)  where  the  wife  is  not  When  de- 
entitled  for  her  separate  use,  by  the  conveyance  of  the  wife  and  alienation, 
husband ;  (2)  where  she  is  entitled  for  her  separate  use,  by  her 
disposition  by  deed  or  will :  Cooper  v.  Macdonald,  7  Ch.  D.  288. 
The  Married  Women's  Property  Act,  1882,  does  not  alter  the 
rights  of  the  husband  in  his  wife's  property  after  her  death. 
Consequently,  wherever  property  has  descended  from  a  married 
woman,  the  purchaser  should  satisfy  himself  that  there  is  no 
husband  entitled  to  curtesy. 

In  gavelkind  lands  curtesy  extends  only  to  a  moiety,  and  ^"^^7^° 
ceases  on  the  re-marriage  of  the  husband. 

In  copyhold  or  customary  lands  the  right  to  curtesy,  if  any,  In  copyholds, 
depends  upon  the  custom. 


'"^  *'    ?  ^^^^^^^  ^^^^  «/.... 
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Under  the  Succession  Duty  Act,  1853  (16  &  17  Yict.  c.  51), 
duty  is  payable  wherever  any  person  becomes  beneficially 
entitled  under  any  instrument  or  by  operation  of  law  to  any 
property  (which  for  the  purposes  of  the  Act  includes  real  and 
leasehold  property)  or  the  income  thereof  upon  the  death  of 
any  person  dying  after  the  19th  May,  1853.  See  sects.  2, 10.  As 
to  the  meaning  of  "  upon  the  death  of  any  person,"  see  Ring 
V.  Jarman,  L.  E.  14  Eq.  357. 

Duty  is  also  payable  where  joint  tenants  take  by  survivor- 
ship :  Sect.  3. 

A  person  to  whom  a  general  power  of  appointment  is  given 
becomes  on  exercising  that  power  entitled  to  the  property  as  a 
succession  derived  from  the  donor  of  the  power,  and  pays  duty 
accordingly :  Sects.  4, 33.  And  the  person  to  whom  he  appoints 
becomes  entitled  to  the  property  as  a  succession  from  the  donee 
of  the  power,  and  pays  duty  accordingly:  Att.-Gen.  v.  Upton, 
L.  E.  1  Ex.  224.  But  this  does  not  apply  where  a  general 
power  is  given  in  a  family  settlement  to  a  father  and  son  so 
that  one  may  be  a  check  upon  the  other ;  such  a  power  is  not 
equivalent  to  joint  property  in  the  two  donees,  and  the  person 
to  whom  they  appoint  takes  the  property  as  a  succession  from 
the  donor  of  the  power  of  appointment :  Charlton  v.  Att.-Gen., 
4  App.  Gas.  427  ;  and  see  Att.-Gen.  v.  Floyer,  9  H.  L.  C.  477; 
Att.-Gen.  v.  Doiding,  6  Q.  B.  D.  177;  Att.-Gen.  v.  Mitchell,  6 
a  B.  D.  548. 

The  person  to  whom  the  donee  of  a  limited  power  appoints 
takes  the  property  as  a  succession  from  the  donor  of  the  power : 
Sect.  4. 

The  extinction  of  a  charge  on  property  determinable  on  the 
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death  of  any  person  confers  a  succession  x»'o  tanto  on  the  owner    Chap.  xiv. 
of  the  property :  Sect.  5. 

Property  coming  to  a  charity  on  a  succession  is  liable  to  Charities  and 
duty :  Sect.  16 ;  and  so  is  real  property  coming  to  any  corpora-  ^  ^^  ^^^^' 
tion  on  a  succession :  Sect.  27. 

The  duty  is  a  first  charge  on  the  interest  of  the  successor  and  When  pay- 
of  all  persons  claiming  in  his  right :  Sect.  42.     But  it  does  not 
become  payable  until  the  successor  or  person  claiming  under 
him  becomes  entitled  in  possession  :  Sect.  20  ;  and  see  Lord  Lil- 
ford  V.  Att'Gen.,  L.  E.  2  H.  L.  63. 

If  before  the  successor  shall  have  become  entitled  in  possession  Purchaser 
he  alienates  his  interest,  the  property  will  become  liable  to  the 
duty  in  the  hands  of  the  purchaser.     See  sects.  15,  44. 

Thus,  where  a  tenant  for  life  and  remainderman  sell  to  a  Sale  by  tenant 

for  life  and 

purchaser,  the  estate  will  m  the  hands  of  such  purchaser  become  remainder- 
liable  to  duty  on  the  death  of  the  tenant  for  life  :  Be  Cooper  and 
Alknh  Contract,  4  Ch.  D.  802 ;  but  if  the  purchaser  dies  before 
the  tenant  for  life,  and  duty  is  paid  on  his  death,  no  further 
duty  will  be  payable  when  the  tenant  for  life  dies  :  Ibid. 

Whether  a  purchaser  from  a  tenant  for  life  and  remainderman 
can  insist  upon  theii*  commuting  the  duty  under  sect.  41  (a  duty 
which,  according  to  Re  Cooper  and  Allen's  Contract,  will  never  be 
payable  if  the  purchaser  while  still  in  possession  dies  before  the 
tenant  for  life)  has  never  been  actually  decided.  It  would 
seem  from  the  concluding  words  of  the  judgment  in  that  case 
that  he  can,  at  any  rate  where  he  purchases  the  entire  estate 
under  one  contract.  If  he  purchased  the  interests  of  the  tenant 
for  life  and  remainderman  separately,  he  could  not  in  the 
absence  of  agreement  insist  upon  the  latter  commuting  the 
duty,  because  he  has  purchased  the  right  to  succeed  to  the 
tenant  for  life,  which  carries  with  it  the  tax  on  the  succession  : 
Cooper  V.  Trewhy,  28  Beav.  194. 

Where  property  is  subject  to  a  trust  for  sale,  the  interest  of  Trust  for  sale, 
any  successor  in  the  purchase-moneys  is  liable  to  legacy  duty 
(see  sect.  29),  which  would  not  be  charged  on  the  land  in  the 
hands  of  a  purchaser.  And  the  interest  of  any  successor  in 
money  to  be  laid  out  in  land  is  liable  to  succession  duty :  see 
sect.  30. 
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Where  land  is  sold  under  a  power  of  sale  tlie  duty  is  charged 
substitutivelj  upon  the  purchase-money  and  upon  all  land 
acquired  in  substitution  for  the  land  sold,  which  becomes  free 
from  duty  in  respect  of  all  interests  which  are  subject  to  the 
power  of  sale  :  Sect.  42.  It  has  even  been  held  that  the  land 
was  thereby  freed  from  duty  in  respect  of  an  interest  created 
by  a  prior  settlement,  viz.  a  jointure  which  was  not  subject  to 
the  power  of  sale,  and  which  the  jointress  concurred  to  release  : 
Bugdale  v.  Meadoivs,  L.  R.  6  Oh.  501.  This  decision,  however, 
is  stated  to  be  not  recognised  as  valid  by  the  Crown,  and  to  be 
manifestly  wrong,  see  Dav.  Conv.  II.  313,  4th  ed. 

A  sale  by  the  Court  under  the  Settled  Estates  Act,  1877,  has 
the  same  effect  as  a  sale  under  a  power  within  the  42nd  section, 
and  by  shifting  the  duty  on  to  the  purchase-money,  frees  the 
land  in  the  hands  of  a  purchaser  :  Re  Warner's  Settled  Estates, 
17  Ch.  D.  711.  It  seems  clear  that  the  same  result  must  follow 
on  the  sale  by  a  tenant  for  life  under  the  Settled  Land  Act, 
1882. 

The  value  of  the  succession  upon  which  the  duty  is  to  be  paid 
is  calculated  in  the  following  manner : — The  annual  value  of 
the  property,  after  making  certain  allowances,  has  to  be  ascer- 
tained, and  then  the  tables  in  the  Schedule  of  the  Act  give  the 
value  of  the  succession  according  to  the  age  of  the  successor. 
See  sect.  21. 

The  rate  of  duty  is  as  follows  (see  sect.  10) : — ' 

Where   the    successor  is  a  lineal   descendant    or 

ancestor  of  the  predecessor    -         -         -         -     1  per  cent. 

Where  he  is  a  brother  or  sister  or  descendant  of 

such  --------3„ 

Where  he  is  an  uncle  or  aunt  or  descendant  of  such     5       „ 

Where  he  is  a  great-uncle  or  great-aunt  or  descen- 
dant of  such        -         -         -         -         -         -6„ 

Otherwise 10       „ 

If  the  husband  or  wife  of  the  successor  is  of  nearer  con- 
sanguinity to  the  predecessor,  the  rate  of  duty  is  that  which 
such  husband  or  wife  would  have  been  chargeable  with  :  Sect. 
11. 
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The  amount  of  the  duty  having  been  ascertained,  it  may  be    Chap.  xiv. 
paid  in  eight  half-yearly  instalments,  the  first  being  payable  at  Payable  by 
the  expiration  of  twelve  months  after  the  successor  becomes  en-  ^^^*^^^^^- 
titled  in  possession.     If  the  successor  being  only  entitled  for 
life  dies  before  all  the  instalments  have  been  paid,  any  instal- 
ment not  due  at  his  death  ceases  to  be  payable.     If  he  had  any 
further  interest  in  the  property  which  he  was  competent  to  dis- 
pose of  by  will,  e.  g.  an  estate  in  fee  simple,  the  unpaid  instal- 
ments are  a  continuing  charge  on  such  further  interest.     See 
sect.  21. 

The  commissioners  may  receive  duty  in  advance  at  a  discount  Commutation, 
(sect.  40),  and  may  commute  future  duties  :  Sect.  41. 

Exemption  from  duty  is  given  where  the  whole  succession  or  Exemption  of 
successions  derived  from  the  same  predecessor,  and  passing  upon  perties. 
any  death  to  any  person  or  persons,  does  not  amount  to  100/. 
in  value,  and  also  where  any  succession  is  of  less  value  than 
20/.     See  sect.  18. 

A  purchaser,  however,  need  not  concern  himself  with  the  Receipt  for 
amount  of  duty  payable,  for  by  sect.  52  it  is  provided  that  every  discharge, 
receipt  purporting  to  be  in  discharge  of  the  whole  duty  shall 
exonerate  a  bond  fide  purchaser  for  valuable  consideration  and 
without  notice  from  such  duty,  notwithstanding  any  suppression 
or  misstatement  in  the  account. 
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Sect.  1. —  What  Requisitions  should  be  made. 

It  is  the  duty  of  the  purchaser's  counsel  on  perusing  the 
abstract  to  make  such  objections  and  requisitions  as  are  sug- 
gested by  the  state  of  the  title,  and  to  put  queries  when  further 
information  is  necessary.  The  purchaser's  right  of  inquiry  is 
usually  limited  by  special  stipulations  in  the  contract;  but, 
subject  to  this  limitation  and  any  defects  covered  thereby,  the 
result  of  the  requisitions  ought  to  be  that  the  purchaser  will 
enjoy  a  secure  title  to  the  property. 

Using  the  term  "  Eequisitions  "  in  its  most  general  sense,  it 
comprises : — 

(1)  Eequisitions  on  the  Abstract. 

(2)  Eequisitions  on  the  Title. 

(3)  Eequisitions  on  the  Evidence  of  Title. 

(4)  Eequisitions  on  the  Use  and  Occupation  of  the  Property. 

First  as  to  requisitions  on  the  abstract.  The  contract  gene- 
rally provides  that  the  title  shall  commence  with  a  certain  will 
or  deed;  but  in  the  absence  of  stipulation  the  purchaser  is 
entitled  to  insist  on  a  proper  root  of  title.  A  purchase  deed 
whereby  the  property  was  conveyed  for  valuable  consideration 
is  the  most  perfect  document  with  which  to  commence  an 
abstract  of  title.  But  failing  this,  a  settlement  on  marriage 
or  a  specific  devise  may  be  satisfactory.  A  general  devise  must 
be  supplemented  by  evidence  (unless  expressly  excluded  by  the 
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contract)  of  the  testator's  seisin  at  tlie  time  of  his  death ;  and  ^^-  ^^'  s- 1. 
also,  where  the  will  was  made  before  1838,  by  evidence  of  his 
seisin  at  the  date  of  the  will. 

A  disentailing  deed  or  an  appointment  in  exercise  of  a  power 
are  not  good  roots  of  title,  because  their  efficacy  depends  on 
something  which  preceded  them,  viz.  the  creation  of  the  entail 
or  the  document  conferring  the  power.  But  the  purchaser  can- 
not now  require  the  production,  or  any  abstract  or  copy  of  any 
deed,  will,  or  other  document  dated  or  made  before  the  time 
prescribed  by  law  (generally  forty  years),  or  stipulated  for 
commencement  of  the  title,  even  though  the  same  creates  a 
power  subsequently  exercised  by  an  instrument  abstracted  in 
the  abstract  furnished  to  the  purchaser  :  Conv.  Act,  1881,  s.  3. 

A  voluntary  conveyance  is  not  a  good  root  of  title :  Be  Marsh 
and  Earl  Granville,  24  Ch.  D.  11. 

It  may  be  assumed  that  no  satisfactory  abstract  is  furnished 
unless  the  root  of  title  shows  the  entire  legal  and  equitable 
interest  in  the  property  sold  to  have  been  prima  facie  transferred 
to  or  vested  in  some  person  by  the  document  selected  as  the 
starting  point. 

The  purchaser  is  entitled  not  only  to  a  good  root  of  title,  but  Length  of 
also  to  one  of  sufficient  antiquity.     The  length  of  title  which 
can  be  required  has  been  already  discussed.     See  Ch.  YIII. 
s.  3,  p.  193. 

If  the  abstract  is  not  complete  (as  to  which  see  ante,  p.  191),  Complete 
a  further  abstract  should  be  called  for ;  and  the  time  for  de- 
livering requisitions  on  the  supplemental  abstract  will  not  begin 
to  run  until  it  is  delivered. 

Secondly,  as  to  the  requisitions  on  the  title.  These  are  so  Requisitions 
endless  in  their  variety,  that  it  would  be  useless  to  attempt  to 
give  any  summary  of  what  they  may  contain ;  but  it  may  be 
said  that  a  complete  knowledge  of  real  property  law  can  alone 
give  confidence  to  the  practitioner  that  he  has  overlooked 
nothing  in  the  preparation  of  his  requisitions.  There  are,  how- 
ever, some  points  which  occur  so  frequently  that  it  may  not  be 
altogether  without  practical  utility  to  direct  attention  to  them. 

The  legal  estate  should  always  be  carefully  traced.     When-  Legal  estate, 
ever  it  is  by  any  instrument  vested  in  trustees,  it  should  be  seen 
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Ch.  XV.  s.  1.  -(^iiaf;  those  trustees,  or  the  survivors  or  survivor  of  them,  or  the 
heirs,  devisees,  executors,  or  administrators  of  the  last  survivor, 
as  the  case  may  be,  are  parties  to  and  execute  the  deed  which 
subsequently  deals  with  the  property. 

Questions  frequently  arise  on  the  construction  of  wills, 
whether  the  legal  estate  is  vested  in  the  trustees  or  not,  and 
whether  they  take  the  fee,  or  only  a  limited  interest  commen- 
surable with  their  duties.  These  questions  depend  materially 
upon  whether  the  will  is  governed  by  the  old  or  the  new  law. 
The  Act  for  the  amendment  of  the  laws  with  respect  to  wills 
(1  Yict.  c.  26)  applies  only  to  wills  made  on  or  after  the 
1st  January,  1838,  or  re-executed,  or  re-published,  or  revived 
by  any  codicil  after  that  date.  Thus  the  1st  January,  1838,  is 
a  date  which  it  is  important  to  bear  in  mind. 

When  the  execution  of  a  power  is  a  link  in  the  chain  of  title, 
it  should  be  carefully  observed  whether  it  is  authorised  by  the 
terms  of  the  instrument  creating  the  power.  This,  of  course, 
applies  not  only  to  beneficial  interests,  but  also  to  appoint- 
ments of  new  trustees.  When  the  vendors  are  trustees  selling 
under  a  power  of  sale,  the  trusts  should  be  abstracted  so  far 
as  to  show  who  is  the  tenant  for  life,  or  other  limited  owner, 
whose  consent  is  required  by  the  Settled  Land  Act,  1882, 
s.  56  (2).     See  the  Settled  Land  Act,  1884,  s.  6. 

Whenever  a  mortgage  is  created  it  should  be  subsequently 
shewn  to  have  been  satisfied,  or  the  concurrence  of  the  mort- 
gagee in  the  conveyance  should  be  required.  The  satisfaction 
of  an  equitable  mortgage  may  be  proved  by  a  receipt  for  the 
money ;  but  where  it  is  a  legal  mortgage,  a  reconveyance  is 
requisite  by  a  properly  stamped  deed,  executed  by  parties  com- 
petent to  convey  and  give  a  discharge  for  the  money.  If 
annuities  are  charged  on  the  property,  the  annuitants  should  be 
required  to  concur  in  the  sale,  or  their  deaths  should  be  proved. 
Neither  the  vendor  nor  his  solicitor  is  bound  to  answer  an 
inquiry  whether  he  knows  of  any  settlement,  deed,  fact,  omis- 
sion, or  incumbrance,  affecting  the  property  not  disclosed  by 
the  abstract :  Re  Ford  and  Hill,  10  Ch.  D.  365. 

If  the  estate  has  been  conveyed  to  uses  in  bar  of  dower,  no 
requisition  on  the  subject  is  necessary;    but  if  any  owner  of 
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the  property  was  seised  of  an  estate  of  inheritance,  and  he  ^^-  X"^-  ^- 1- 
may  have  been  married  before  1834  to  a  woman  who  may  be 
still  living,  the  question  should  be  asked,  "  "Was  A.  B.  mar- 
ried before  1834,  and  is  his  wife  still  living  ?  " 

When  the  title  is  traced  by  descent  from  a  married  woman,  Curtesy, 
the  questions  should  be  asked,  "  Did  the  husband  of  A.  B. 
survive  her,  was  he  entitled  to  curtesy,  and  is  he  still  living  ?  " 

It  is  important  to  remember  in  connexion  with  the  subject  of  Succession 
succession  duty  (as  to  which,  see  ante,  p.  238),  that  the  19th    ^^  ^' 
May,  1853,  is  the  date  at  which  the  Act  came  into  operation ; 
and  that  every  "  succession  "  after  that  date  imposes  a  liability 
on  the  estate  in  respect  of  duty.     The  production  of  the  re- 
ceipt should  in  all  cases  be  called  for. 

If  the  purchaser  is  not  required  to  assume,  as  he  commonly  Descriptions 
is,  the  identity  of  the  property  sold  with  that  described  in  perty!^^°' 
the  muniments  of  title,  the  several  descriptions  should  be  care- 
fully  compared,    and    any   discrepancies    noticed.      Proof   of 
identity  should  be  required  if  necessary. 

Intestacy  may  be  established  by  the  production  of  letters  of  Intestacy  and 
administration.  Failing  these,  less  formal  proof  by  statutory  ^^^  ^^' 
declaration  is  usually  accepted.  In  cases  where  the  ancestor 
made  a  will,  but  is  alleged  to  have  died  intestate  as  regards 
the  property  sold,  the  probate  or  an  office  copy  should  in  all 
cases  be  produced  and  inspected.  Where  the  property  is  stated 
to  have  passed  imder  a  general  devise,  the  whole  will  should 
be  examined  to  see  whether  there  was  any  specific  devise  which 
affected  the  property. 

The  heirship  of  any  particular  individual  is  seldom  required 
to  be  strictly  proved,  and  a  statutory  declaration  by  some 
member  of  the  family  is  generally  accepted  as  sufficient. 

Thirdly,  as  to  requisitions  on  the  evidence  of  title.  Evidence  of 

Strict  evidence  is  rarely  required  or  forthcoming  of  all  the  *^  ®* 
facts  and  documents  on  which  the  vendor's  title  depends.     This 
is  still  more  the  rule  now  than  in  former  times,  for  by  the 
Conveyancing  Act,  1881,  s.  3  (6),  the  expenses  of  verifying  the 
abstract  are  thrown  on  the  purchaser. 

Statutory  limitations  have  also  been  imposed  on  the  pur- 
chaser's rights  in  this  respect.     Thus,  by  the  Vendor  and  Pur- 
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documents  of  title  twenty  years  old  at  the  date  of  the  contract, 
are  made  sufficient  evidence  imless  they  are  proved  to  he  in- 
accurate. By  the  Conveyancing  Act,  1881,  s.  3  (3),  the  title 
prior  to  the  time  fixed  for  commencement  is  put  heyond  the 
reach  of  inquiry.  And  hy  these  two  Acts  the  right  of  inquiring 
into  the  lessor's  title  on  the  sale  or  grant  of  a  lease  or  -under- 
lease is  taken  away.  See  Y.  &  P.  Act,  s.  2 ;  Conv.  Act, 
ss.  3  (1),  13. 
Deeds.  The  ahstracted  statements  of  deeds  are  proved  by  the  pro- 

duction of  the  originals,  which  should  be  seen  to  have  been 
executed  by  all  proper  parties,  and  duly  stamped  and  attested. 
Where  the  property  is  situated  in  Yorkshire  or  Middlesex,  the 
provisions  as  to  registration  should  also  be  noticed,  and  if  a 
deed  or  will  is  not  registered  the  purchaser  should  require  it  to 
be  registered  at  the  expense  of  the  vendor. 
Wills.  The  probate  or  an  office  copy  of  all  abstracted  wills  should 

be  called  for.  See  20  &  21  Yict.  c.  77,  s.  4.  And  if  the  land 
is  situated  in  Yorkshire  or  Middlesex,  registration  within  six 
months  of  the  testator's  death  is  necessary.  See  Chadmck  v. 
Turner,  L.  E.  1  Ch.  310,  and  the  Yendor  and  Purchaser  Act, 
1874,  s.  8.  But  in  the  case  of  Yorkshire,  notice  of  the  wiU 
may,  under  the  recent  Act  (47  &  48  Yict.  c.  54,  s.  11),  be  re- 
gistered instead  of  the  will  itself. 
Births,  deaths  As  to  the  evidence  of  births,  deaths,  and  marriages,  see  p.  199. 
riages.  "  -A-S  to  the  evidence  required  of  the  performance  of  the  cove- 

nants in  a  lease  or  underlease,  see  the  Conv.  Act,  1881,  s.  3. 
Evidence,  It  should  be  noticed  that,  for  the  purpose  of  determining 

of  title.  when  a  title  is  first  made  out,  there  is  an  important  distinction 

between  two  kinds  of  facts  stated  in  the  abstract.  The  verifica- 
tion of  an  abstract,  whereby  a  title  is  deduced  by  certain  deeds 
and  documents  is  a  mere  question  of  evidence,  and  the  title  is 
made  out  when  the  abstract  is  delivered.  There  are  other  facts, 
however,  such  as  the  identity  of  two  individuals  of  the  same 
name,  the  evidence  of  which  is  itself  matter  of  title ;  and  imtil 
the  evidence  has  been  given,  a  good  title  has  not  been  shown  : 
Shermn  v.  Bhakspeare,  17  Beav.  267,  275;  see  also  Moody  to 
Yates,  28  Ch.  D.  661 ;  Fry  on  Sp.  Perf .  584. 
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Fourtlily,  as  to  requisitions  on  the  use  and  occupation  of  the  ^-  ^^'  s.  i. 


property.  Useandoccu- 

If  the  property  is  in  the  occupation  of  tenants,  the  leases  or  P^*^°^- 
agreements  under  which  they  hold  should  be  called  for,  and 
they  should  be  required  to  be  properly  stamped. 

The  inquiry  of  the  occupiers  as  to  the  terms  of  their  holdings 
should  never  be  omitted. 

Inquiry  should  also  be  made  as  to  the  existence  of  rights  of  Easements, 
way  or  other  easements. 

The  nature  and  amount  of  the  outgoings  to  which  the  pro-  Outgoings. 
perty  is  subject  should  be  ascertained  by  inquiry,  and  provision 
made  for  their  apportionment  between  the  vendor  and  pur- 
chaser. 


Sect.  2. —  Waiver  of  Bequisitions. 

The  purchaser  may  waive  his  right  to  insist  upon  a  good  title  Waiver,  how 
being  shown  either  by  tacit  acquiescence,  as  by  not  delivering 
requisitions,  or  by  acts  inconsistent  with  an  intention  to  insist 
upon  any  objections,  as   by  taking  possession   under  certain 
circumstances. 

The  purchaser  may  be  held  to  have  waived  his  right  to  send  To  what 
in  any  requisitions  at  all,  as  in  the  cases  of  Fegg  v.  Wisden  (16  tends. 
Beav.  239),  Margravine  of  Anspach  v.  Noel  (1  Mad.  310),  or 
only  to  have  waived  his  right  to  have  particular  requisitions 
satisfied,  in  which  case  he  will  only  be  considered  to  have 
accepted  the  title  so  far  as  he  was  made  cognizant  of  it,  and  if 
anything  is  kept  back  by  the  vendor,  he  is  not  as  to  that  bound 
by  his  acquiescence  :  Bomfield  v.  Hodges^  33  Beav.  90 ;  and  see 
Cutis  V.  Thodey,  13  Sim.  206  ;  Earl  of  Barnley  v.  London,  Chat- 
ham and  Dover  By.  Co.,  L.  E.  2  H.  L.  43. 

Waiver  of  objections  to  title  does  not  necessarily  involve 
waiver  of  right  to  compensation.  It  is  a  question  of  evidence 
whether  such  right  was  waived :  Sughes  v.  Jones,  3  De  G. 
F.  &  J.  307. 

Where  the  contract  provides  that  requisitions  shall  be  sent  in  Requisitions 
by  a  particular  day,  and  that  all  requisitions  not  sent  in  by  that  Say  ftxed"^  ^ 
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time  are  to  be  considered  waived,  the  purchaser  must  send  in  his 
requisitions  by  the  day.  But  this  does  not  apply  where  the 
abstract  sent  was  imperfect,  or  where  the  requisition  arose  out  of 
matters  subsequently  appearing  :  Blacklow  v.  LaicSy  2  Hare,  40  ; 
Want  V.  StaUibrass,  L.  R.  8  Ex.  175;  Warren  v.  Richardsofij 
You.  1 ;  and  see  ante,  p.  76. 

What  amounts  to  waiver  will  depend  somewhat  upon  the 
nature  of  the  objection.  Thus,  where  it  extends  to  the  validity 
of  the  contract,  the  purchaser  should  take  it  as  soon  as  he  becomes 
aware  of  it,  otherwise,  if  he  continues  to  treat  the  contract  as 
still  subsisting,  he  will  be  held  to  have  waived  the  objection : 
Flint  V.  Woodin,  9  Hare,  618. 

Where  the  objection  is  to  the  title,  the  purchaser  will  be 
deemed  to  have  acquiesced  if  he  fails  to  take  the  objection 
within  a  reasonable  time :  Colton  v.  Wilson,  3  P.  Wms.  191 ; 
Fordyce  v.  Ford,  4  Bro.  C.  C.  497 ;  Byer  v.  Har grave,  10  Yes. 
505  ;  ^mitli  v.  Carpron,  7  Hare,  185.  What  is  a  reasonable 
time  will  depend  upon  the  particular  circumstances  of  the  case 
and  the  conduct  of  the  parties ;  even  long  acquiescence  and  pos- 
session of  the  property  may  not  be  sufficient  to  compel  a  pur- 
chaser to  complete  where  the  title  is  manifestly  bad :  Blackford 
V.  Kirkpatrick,  6  Beav.  232.  It  will  also  depend  to  a  great 
extent  upon  the  perfection  or  imperfection  of  the  abstract : 
Cutis  V.  Thodey,  13  Sim.  206.  In  fact,  waiver  to  be  effectual 
must  be  made  with  knowledge  of  the  circumstances :  Earl  of 
Barnley  v.  London,  Chatham  8^  Bover  By.  Co.,  L.  R.  2  H.  L.  43. 

A  purchaser  in  possession,  who  received  the  abstract  and  made 
no  requisitions  upon  it  for  five  months,  but  simply  required  the 
vendor  to  verify  it  with  the  deeds,  was  held  to  be  precluded 
from  making  objections  to  the  title  :  Begg  v.  Wisden,  16  Beav. 
239. 

So  a  purchaser  having  knowledge  of  a  defect  in  the  title  and 
giving  notice  to  the  vendor  to  complete,  cannot  afterwards  set 
up  the  defect  as  a  defence  in  an  action  for  specific  performance  : 
Machryde  v.  Weekcs,  22  Beav.  533. 

Where  in  an  action  for  specific  performance  the  purchaser 
had  by  his  answer  admitted  that  the  vendor  was  entitled  at  the 
date  of  the  contract,  he  was  not  afterwards  permitted  to  raise 
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the  objection  that  no  abstract  bad  been  delivered  and  no  title  Ch.  xv.  s.  2. 
shewn :  F/iij^ps  v.  Child ,  3  Drew.  709. 

But  where   a  purchaser  having  two  grounds  of   objection  Two  grounds 
to  the  title  insists  upon  one  which  is  held  insufficient,  it  does  not  °  °  ^^  ^^^' 
follow  that  he  will  be  held  to  have  waived  the  other  objection 
which  he  kept  in  the  background :  Magennis  v.  Fallon^  2  Mol. 
561,  591. 

In  a  purchase  where  a  difficulty  had  arisen  in  distinguishing  Supplemental 
freehold  from  copyhold  lands,  and  a  supplemental  agreement  tfrequkl-  *^ 
had  been  entered  into  between  the  parties  that  the  purchaser  *^°^* 
should  be  permitted  to  take  possession  and  that  the  vendor 
should  furnish  a  declaration  of  identity  of  the  lands,  it  was  held 
that  the  purchaser  could  only  insist  on  the  identification  of  the 
property  whether  freehold  or  copyhold,  and  not  on  the  distin- 
guishing  of  any  parts  as  freehold   or  copyhold:  Daivson  v. 
Brinchnan,  3  Mac.  &  Gr.  53. 

Generally  it  may  be  laid  down  that  if  a  purchaser  has  full  Notice  of 
notice  before  the  agreement  that  a  good  title  cannot  be  made,  contract. 
and  he  nevertheless  goes  on  with  the  agreement,  he  will  be 
held  to  have  waived  the  right  to  a  good  title  which  is  given  by 
law :  Ogilvie  v.  Foljamhe,  3  Mer.  53.  But  this  does  not  apply 
to  a  defect  which  non  sequitur  that  the  vendor  does  not  intend  to 
remedy,  at  any  rate  if  he  undertakes  to  make  out  a  good  title  : 
Barnett  v.  Wlieeler,  7  M.  &  W.  364 ;  and  see  Re  Gloag  and 
Miller's  Contract,  23  Ch.  D.  320.        i^  v/.  ii^o  X^OLD  ,Ul. 

A  conditional  acceptance  of  the  title  by  the  purchaser  or  by  Conditional 

.  .  Pi.i.  -r  acceptance  of 

his  counsel,  is  clearly  no  waiver  of  objections :  Lesturgeon  v.  title. 
Martin,  3  Myl.  &  K.  255 ;  Beverell  v.  Lord  Bolton,  18  Yes.  514. 

But  if  the  purchaser  adopts  his  counsel's  opinion  that  an  Counsel's 
objection  may  be  waived,  and  deals  with  the  vendor  upon  that  ^^ 
view,  he  will  be  held  to  have  acquiesced  in  the  waiver :  Alexander 
V.  Crosby,  1  Jo.  &  Lat.  666. 

So  the  forwarding  of  a  draft  conveyance  without  taking  any  Draft, 
objection  to  the  title  may  amount  to  a  waiver  of  the  right  to 
make  requisitions :  Clive  v.  Beaumont,  1  De  Gr.  &  S.  397. 

The  mere  fact  of  taking  possession  by  the  purchaser  does  not  Waiver  by 
amount  to  a  waiver  of  his  right  to  call  for  the  vendor's  title :  session. 
Simpson  v.  Sadd,  4  De  Gr.  M.  &  Gr.  665 ;  and  see  Scaton  v. 
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Booth,  4  A.  &  E.  528 ;  not  even  if  lie  exercises  acts  of  owner- 
ship over  the  property,  as  by  levelling  and  draining :  Osborne 
V.  Harvey,  1  Y.  &  0.  C.  116.  And  even  making  a  lease  of  the 
property  has  been  stated  to  be  not  conclusive  evidence  of  an  in- 
tention to  waive  questions  as  to  the  title :  Ex  parte  Sidehotham, 
1  Mont.  &  A.  655,  2  Mont.  &  A.  146. 

But  prima  facie  taking  possession  after  an  abstract  has  been 
delivered,  and  not  in  pursuance  of  any  provision  in  the  contract, 
is  a  waiver  of  the  objections  appearing  on  the  abstract,  and  it 
lies  on  the  purchaser  to  rebut  this  presumption  :  Bown  v.  Stenson, 
24  Beav.  631.  For  after  a  purchaser  has  enjoyed  the  subject- 
matter  of  the  contract,  every  presumption  must  be  made  in 
favour  of  its  validity :  Port  of  London  Assurance  Company's  case, 
5  De  G.  M.  &  Gc.  465. 

In  the  recent  case  of  In  re  Gloag  and  Miller's  Contract  (23  Ch. 
D.  320),  the  following  distinctions  were  made,  viz.,  between  cases 
in  which  the  contract  provides  that  a  good  title  shall  be  shown, 
and  also  provides  that  possession  may  be  taken  by  the  purchaser 
before  the  title  is  completed,  and  cases  in  which  the  purchaser 
takes  possession  without  any  express  stipulation  in  the  contract ; 
and  again,  between  cases  in  which  the  objections  to  the  title  of 
which  the  purchaser  knows  are  removable  by  the  vendor,  and 
cases  in  which  they  are  irremovable. 

With  regard  to  the  first  of  the  distinctions  taken  above,  where 
the  contract  expressly  provides  for  possession  being  taken  by  the 
purchaser,  no  presumption  of  waiver  as  to  title  arises  from  his  so 
doing :  see  Knatchbull  v.  Orueher,  3  Mer.  124,  144. 

As  to  the  second  of  such  distinctions,  if  the  purchaser,  knowing 
of  an  objection  as  one  which  the  vendor  cannot  remove,  as  a 
reservation  of  sporting  over  the  property  in  favour  of  a  third 
person,  nevertheless  enters  into  possession,  he  is  held  to  have 
waived  that  objection :  Burnell  v.  Brown,  1  Jac.  &  W.  168. 

The  length  of  time  during  which  a  purchaser  has  been  in 
possession  is  always  a  material  fact.  Thus,  where  the  purchaser 
had  been  in  possession,  and  for  two  years  after  delivery  of 
abstract  had  made  no  requisition,  specific  performance  was 
decreed  without  a  reference  as  to  title  :  Margravine  of  Anspachy. 
Noel,  1  Mad.  310 ;  and  a  purchaser  who  made  vexatious  objec- 
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.  tions  to  complete,  but  remained  for  a  long  time  in  possession,  Ch.  xv.  s.  2. 
was  equally  held  to  have  waived  his  right  to  investigate  the 
title :  Hall  v.  Laver,  3  Y.  &  C.  Ex.  191 ;  and  see  also  Dixon  v. 
Astley,  1  Mer.  133 ;  Calcraft  v.  Roebuck,  1  Yes.  jun.  221  ; 
Fludyer  v.  Cocker,  12  Yes.  27 ;  Fleetwood  v.  Green,  15  Yes. 
594. 

But  no  presumption  of  waiver  arises  where  it  appears  from  Waiver  ex- 
the  contract  or  negotiations  that  the  purchaser  should  take  ^ontract^ 
immediate  possession,  and  should  not  pay  his  purchase-money 
until  the  vendor  has  made  out  his  title :  Burroughs  v.  Oakley,  3 
Sw.  159 ;  Southcomb  v.  Bishop  of  Exeter,  6  Hare,  213 ;  Stevens 
V.  Giippy,  3  Russ.  171 ;  or  where  the  contract  has  been  entered 
into  under  a  common  mistake  as  to  the  title  :  Jones  v.  Clifford, 
3  Ch.  D.  779. 

Neither  does  any  such  presumption  arise  where  the  purchaser 
took  possession  relying  on  the  statement  by  the  vendor  that  he 
had  a  good  title :  Ream  v.  Tomlin,  Peake,  N.  P.  0.  191 ;  Van- 
couver V.  Bliss,  11  Yes.  458. 

Still  less  if  there  is  any  element  of  fraud  in  the  vendor's 
representations :  Small  v.  Attwood,  You.  407,  6  CI.  &  Fin.  232. 

If  the  purchaser  has  the  keys,  this  is  being  in  possession:  What 
Cruest  V.  Somfray,  5  Yes.  823.  Possession  by  a  purchaser's  p^session? 
lessee  is  the  possession  of  the  purchaser :  Ex  parte  Sidebotham, 
1  Mont.  &  A.  655.  And  if  the  purchaser  not  only  enters  upon 
but  mortgages  the  property,  this  will  be  additional  ground  for 
holding  that  he  has  waived  objections  to  the  title  :  Hay  don  v. 
Bell,  1  Beav.  337. 

Any  presumption  which   might   arise   from  the  purchaser  Purchaser 
taking  possession  would  be  rebutted  by  the  vendor  turning  him 
out  again :  Knatchbull  v.  Grueber,  3  Mer.  124. 
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Sect.  1. — In  the  Central  Office. 

Before  the  completion  of  the  purcliase  a  search,  should  be  made 
in  the  central  office  for  judgments  and  executions,  crown  debts, 
lis  pendens,  and  annuities. 

The  search  for  judgments,  crown  debts,  and  lis  pendens  should 
extend  for  a  period  of  five  years  immediately  preceding  the 
completion,  and  it  should  strictly  be  in  the  names  of  all  persons 
who  have  owned  the  property  beneficially  during  those  five 
years. 

The  search  for  annuities  should  be  for  the  whole  period  during 
which  the  registry  has  been  in  existence, — that  is,  since  1855  ; 
but  it  is  usually  considered  sufficient  to  search  in  the  name  of 
the  vendor  only. 

Where  the  sale  is  by  trustees  who  can  sell  without  the  consent 
of  the  beneficiaries,  or  by  mortgagees,  a  search  for  lis  i)endens 
alone  is  generally  sufficient. 

Searches  for  judgments  are  regulated  by  a  series  of  Acts 
passed  in  the  present  reign. 

By  the  Act  1  &  2  Yict.  c.  110,  s.  11,  the  whole  of  the  debtor's 
lands  were  rendered  liable  to  be  taken  in  execution,  instead  of  a 
moiety  only  under  the  Statute  of  Westminster ;  and  by  sect.  13 
judgments  were  made  to  operate  as  charges  upon  the  land.  By 
sect.  19  judgments  were  required  to  be  registered. 

By  the  Act  2  &  3  Yict.  c.  11,  s.  4,  aU  judgments  were  declared 
to  be  void  as  to  purchasers,  mortgagees,  or  creditors,  unless  re- 
registered within  five  years  before  the  conveyance  or  mortgage. 
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Doubts  having  arisen  as  to  whether,  notwithstanding  the  Act,  Ch.  XVI.  g.  i. 

judgments  were  void  as  against  persons  having  notice  of  them,  Notice, 
the  Acts  3  &  4  Yict.  c.  82,  s.  2,  and  18  &  19  Yict.  c.  15,  ss.  4,  5, 
provide  that  no  judgment  shall  affect  the  lands  as  against  pur- 
chasers, mortgagees,  or  creditors,  unless  and  until  registered  or 
registered  within  five  years,  any  notice  of  the  judgment  to  such 
purchasers,  mortgagees,  or  creditors  notwithstanding. 

By  the  Act  23  &  24  Yict.  c.  38,  ss.  1,  2,  no  judgment  is  to  Writ  of 
affect  the  lands  as  to  a  bond  fide  purchaser  or  mortgagee,  whether  reSered 
having  notice  of  the  judgment  or  not,  unless  a  writ  of  execution 
is  issued  and  registered  in  the  name  of  the  creditor  before  the 
conveyance  or  mortgage  is  completed  ;  and  no  writ  of  execution 
shall  affect  the  land  unless  execution  is  enforced  within  three 
months  from  the  time  of  registration. 

By  the  Act  27  &  28  Yict.  c.  112,  s.  1,  no  judgment  is  to  Lands  taken 
affect  any  land  until  the  same  shall  have  been  actually  delivered      ^^^^  ^^°' 
in  execution.     Every  writ  is  to  be  registered  as  provided  by 
23  &  24  Yict.  c.  38,  but  in  the  name  of  the  debtor  instead  of  the 
creditor :  Sect.  3. 

The  result  of  the  above-mentioned  Acts  is  as  follows : — 

1.  Judgments  entered  up  before  the  23rd  July,  1860  (the 
date  of  the  commencement  of  23  &  24  Yict.  c.  38),  do  not  affect 
the  purchaser  unless  they  have  been  re-registered  within  five 
years  before  the  completion  of  his  purchase. 

2.  Judgjnents  entered  up  between  the  23rd  July,  1860,  and 
the  29th  July,  1864  (the  date  of  the  commencement  of  27  &  28 
Yict.  c.  112),  do  not  affect  the  purchaser  unless  they  have  been 
re-registered  within  five  years  before  the  completion  of  his  pur- 
chase, and  a  writ  of  execution  has  been  registered  in  the  name 
of  the  creditor,  and  execution  has  been  enforced  within  three 
months  from  the  date  of  its  registration. 

3.  Judgments  entered  up  after  the  29th  July,  1864,  do  not 
affect  the  purchaser  unless  the  land  is  actually  delivered  in 
execution. 

As  to  crown  debts  and  accountantships  to  the  crown,  which  Crown  debts. 
are  debts  by  specialty,  the  Acts  2  &  3  Yict.  c.  11,  s.  8,  and 
22  &  23  Yict.  c.  35,  s.  22,  provide  for  their  registration  and  re- 
registration.     The  Act  28  &  29  Yict.  c.  104,  s.  48,  provides  that 


254 


SEARCHES. 


Lis  pendens. 


Annuities. 


Searches  ia 
the  Central 
Office. 


Ch.  XVI.  s.  1.  no  judgment  obtained  after  the  5th  July,  1865,  in  respect  of 
any  crown  debt  shall  affect  the  lands  as  to  a  bond  fide  purchaser 
or  mortgagee,  whether  with  or  without  notice,  unless  a  writ  of 
execution  is  issued  and  registered  before  the  completion  of  the 
purchase  or  mortgage. 

A  Us  pendens  does  not  bind  any  purchaser  or  mortgagee 
without  express  notice,  unless  and  until  a  memorandum  is 
registered,  and,  if  necessary,  re-registered  within  five  years. 
See  2  &  3  Yict.  c.  11,  s.  7. 

Annuities,  in  order  to  affect  purchasers  and  mortgagees 
without  notice,  must  be  registered  under  18  &  19  Yict.  c.  15, 
s.  12.  No  provision  having  been  made  for  the  re-registration 
of  annuities,  the  search  should  extend  over  the  whole  period 
since  1855  that  the  registry  has  been  in  existence. 

A  purchaser  is  bound  by  notice  of  an  annuity,  although  not 
registered  :  Greaves  v.  Tofield,  14  Ch.  D.  563. 

By  the  Conveyancing  Act,  1882,  s.  2,  a  means  is  provided  by 
which  searches  may  be  made  by  the  officer  of  the  Court  instead 
of  by  the  solicitor.  In  favour  of  a  purchaser  as  against  persons 
interested  in  the  judgment  or  other  matter  recorded,  the  certi- 
ficate of  such  officer  shall  be  conclusive :  Sub-sect.  3. 

If  preferred,  the  purchaser  or  his  solicitor  may  himself  make 
the  search,  as  formerly :  Sub-sect.  7.  But  solicitors,  trustees, 
and  others  in  a  fiduciary  capacity,  are  authorized  to  have  the 
search  made  by  the  officer  :  Sub-sects.  8,  9. 

A  fresh  certificate  of  result  need  not  be  obtained  on  each 
transaction,  for  an  office  copy  of  a  certificate  obtained  on  a 
former  occasion  will  cover  the  time  up  to  the  date  of  such  search : 
Sub-sect.  8. 


Middlesex 
and  York- 
shire. 


Sect.  2. — In  the  County  Register. 

In  the  case  of  land  in  Middlesex  or  Yorkshire,  or  Kingston- 
upon-Hull,  the  county  registers  must  also  be  searched  over  the 
period  for  which  title  is  shown.  See,  for  Middlesex,  the  Act 
7  Anne,  c.  20  ;  for  Yorkshire  and  Kingston-upon-HuU,  47  &  48 
Vict.  0.  54. 
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In  Yorkshire  the  search  may,  if  preferred,  be  made  by  the  ^-  2^'^-  s.  2. 
officer.  His  certificate  of  the  result  will  be  receivable  in  evi-  Official  search 
dence,  and  solicitors  and  trustees  will  not  be  answerable  for  any  ^  ^^' 

error  in  such  certificate ;  but  the  certificate  is  not  made  con- 
clusive against  an  entry  which  has  been  overlooked  by  the 
officer.     See  sects.  20 — 23. 

The  Middlesex  Eegistry  Act  does  not  extend  to  copyholds.  Exceptions 
leases  at  a  rack  rent,  or  any  lease  not  exceeding  twenty-one 
years,  where  the  actual  possession  and  occupation  go  along  with 
the  lease,  or  to  any  of  the  chambers  in  Serjeant's  Inn,  the  Inns 
of  Court,  or  Inns  of  Chancery.     See  sect.  17. 

The  Yorkshire  Eegistries  Act  does  not  extend  to  copyholds, 
leases  not  exceeding  twenty-one  years,  or  any  assignment  thereof, 
where  accompanied  by  actual  possession  from  the  making  of  such 
lease  or  assignment.     See  sect.  28. 

Land  registered  under  the  Land  Transfer  Act,  1875,  is  ex- 
empted from  the  county  register.     See  sect.  127. 
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Sect.  1. — Position  of  Parties  after  the  Contract. 

"  The  effect  of  a  contract  for  sale  has  been  settled  for  more 
than  two  centuries.  The  moment  there  is  a  valid  contract  for 
sale  the  vendor  becomes  in  equity  a  trustee  for  the  purchaser  of 
the  estate  sold,  and  the  beneficial  ownership  passes  to  the  pur- 
chaser, the  vendor  having  a  right  to  the  purchase-money,  a 
charge  or  lien  on  the  estate  for  'the  security  of  that  purchase- 
money,  and  a  right  to  retain  possession  of  the  estate,  until  the 
purchase-money  is  paid  in  the  absence  of  express  contract,  or 
to  the  time  of  delivering  possession  :  "  per  Jessel,  M.E..,  Lysaght 
V.  Edwards,  2  Ch.  D.  499,  506 ;  Shaw  v.  Foster,  L.  E.  5  H.  L. 
321,  338. 

But  though  the  vendor  thus  constructively  becomes  a  trustee 
for  the  purchaser,  he  is  not  a  mere  trustee.  "  He  is  in  progress 
towards  it,  and  finally  becomes  such  when  the  money  is  paid, 
and  when  he  is  bound  to  convey.  In  the  meantime  he  is  not 
bound  to  convey : "  per  Plumer,  M.  E.,  Wall  v.  Bright,  1  Jac. 
&  W.  494,  503.     In  fact  "  the  purchaser  has  neither  a  legal 
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nor  an  equitable  riglit,  as  against  the  seller,  until  he  pays  the   Chap.  xvii. 

purchase-money  :  "  per  Sugden,  L.  C,  Baldwin  v.  Belcher,  1  J.  '— 

&  Lat.  18,  26;  and  see  Re  Cuming,  L.  E.  5  Ch.  72.  But 
"  every  portion  of  the  purchase-money  paid  in  pursuance  of  the 
contract  is  a  part  performance  and  execution  of  the  contract, 
and,  to  the  extent  of  the  purchase-money  so  paid,  does  in  equity 
finally  transfer  to  the  purchaser  the  ownership  of  a  corres- 
ponding portion  of  the  estate :  '*  per  Lord  West  bury,  L.  C, 
Rose  V.  Watson,  10  H.  L.  C.  672,  678. 

Nor    is   the    vendor   a    "bare   trustee"   within   the   Land  Vendor  not  a 
Transfer  Act,  1875,  s.  48 :  Morgan  v.  Swansea  Sanitary  Autlio- 
rities,  9  Ch.  D.  582 ;  although  it  has  never  been  clearly  ascer- 
tained what  is  a  "  bare  trustee " :  Ibid. ;  and  see   Christie  v. 
Ovington,  1  Ch.  D.  279. 

The  rule  that  the  purchaser  becomes  in  equity  the  owner  of 
the  property  only  applies  as  between  the  parties  to  the  contract 
(and  presumably  persons  whose  interests  they  can  bind),  and 
cannot  be  extended  so  as  to  affect  the  interests  of  others :  Tasker 
v.  Small,  3  My.  &  Cr.  63,  70. 

The  purchaser  becomes  a  trustee  of  the  purchase-money  for  Purchaser 
the  vendor :  Evans  v.    Tweedy,  1  Beav.  bb,  58  ;    but  not  an  vendor, 
express  trustee  within  the  25th  section  of  3  &  4  Will.  lY.  c.  27  : 
Toft  V.  Stephenson,   1  De  Gr.  M.  &  (j.  28  ;  5  De  G.  M.  &  G. 
735. 

As  to  the  vendor's  lien  for  his  unpaid  purchase-money,  see 
Ch.  XYIII. 


Sect.  2. — Interest  on  Purchase-Money. 

In  the  absence  of  any  express  stipulation,  as  to  which  see  Interest  runs 
p.  96,  ante,  the  vendor  is  entitled  to  interest  on  the  purchase-  completion, 
money  from  the  day  for  completion :    Acland  v.   Gais/ord,  2 
Mad.  28;  and  see  Dyer  y.  Har grave,  10  Yes.   505;  Fenton\. 
Browne,  14  Yes.  144. 

If  no  time  is  fixed  for  completion  interest  will  run  as  from  or  when  good 
the  time  when  a  good  title  is  shown:  Enraght  v.  Fitzgerald,  2 
Dru.  &  War.  43  ;  Binks  v.  Lord  Rokehy,   2  Sw.  222  ;  Jones  v. 
Mudd,  4  Euss.  118;  Carrodus  v.  Sharjj,  20  Bea.  bQ-,  unless  the 
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purchaser  has  taken  possession,  when  interest  will  commence 
from  the  time  of  so  doing:  Tindal  v.  Cohham,  2  Myl.  &  K.  385  ; 
Att.-Gen.  v.  Christchurchy  13  Sim.  214;  even  though  he  does  so 
before  the  time  fixed  for  payment  of  the  purchase-money: 
Fludyer  v.  Cochevy  12  Yes.  25 ;  Birch  v.  Joy,  3  H.  L.  0.  565  ; 
and  even  though  the  land  is  untenanted  so  that  he  receives  no 
rents  and  profits :  Ballard  v.  Shutt,  15  Ch.  D.  122. 

The  vendor  is  entitled  to  interest  even  where  the  property 
is  reversionary :  &  parte  Manning ,  2  P.  Wms.  410  ;  JEnraght  v. 
Fitzgerald,  2  Dru.  &  War.  43 ;  Wallis  v.  Sarel,  5  De  Gr.  &  S. 
429. 

The  tate  of  interest  will  be  4  per  cent,  unless  otherwise  agreed 
{Calcraft  v.  Boebuck,  1  Yes.  jun.  221),  or  under  special  circum- 
stances, 5  per  cent.,  see  Firth  v.  Midland  By.  Co.,  L.  R.  20  Eq. 
100. 

But  whether  there  be  an  express  stipulation  as  to  interest  or 
not,  if  delay  arises  from  the  state  of  the  title,  the  purchaser  will 
not  be  bound  to  pay  interest  after  he  has  set  aside  a  sum  to 
answer  the  purchase-money  and  has  given  notice  to  the  vendor 
that  it  is  lying  idle :  Howland  v.  Norris,  1  Cox,  59 ;  Winter  v. 
Blades,  2  Sim.  &  St.  393 ;  Begent's  Canal  Co.  v.  Ware,  23  Bea. 
^76 ;  Denning  v.  Henderson,  1  De  Gr.  &  S.  689 ;  Dyson  v. 
Hornhy,  4  De  Gl.  &  S.  481 ;  Kershaw  v.  Kershaiv,  L.  E.  9  Eq. 
56 ;  Be  Monckton  and  Gilzean,  27  Ch.  D.  555 ;  Be  Golds  and 
Norton,  33  W.  R.  333 ;  but  the  purchaser  should  make  a  suffi- 
t  appropriation :  as  to  which,  see  the  above  cases ;  and  if  he 

^ps  the  money  lying  unproductive  he  may  be  put  to  his 
option  either  to  pay  interest  or  to  give  up  the  rents :  Cowpe  v. 
Bakewell,  13  Beav.  421. 

In  Lewis  v.  South  Wales  By.  Co.  (10  Hare,  113),  the  com- 
pany were  held  not  liable  for  interest  after  payment  into  Court, 
although  they  had  agreed  to  pay  interest  up  to  completion  of 
purchase,  completion  being  construed  as  completion  on  their 
part. 

A  purchaser  may  deduct  income  tax  from  the  interest  which 
he  has  to  pay  on  the  purchase-money :  Bebblv.  Bunny,  1  K.  &  J. 
216 ;  Crane  v.  Kilpin,  L.  R.  6  Eq.  334. 
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Chap.  XVII. 
Sect.  3. — Purchaser'' s  Right  to  Possession.  a.  3. 


Correlative  with  the  right  of  the  vendor  to  interest  in  the  Possession 
purchase-money  is  the  right  of  the  purchaser  to  possession  of  profits.^  ^° 
the  property  or  to  the  rents  and  profits  received  by  the  vendor 
until  possession  is  given :  Acland  v.  Gaisford,  2  Mad.  28  ;  Dyer 
V.  Hargrave,  10  Yes.   505 ;   Fenton  v.  Broicne,  14  Yes.  144 ; 
Cheetham  v.  Sturfevant,  3DeGc.&  S.  468. 

By  possession  is  not  necessarily  meant  actual  personal  posses-  "What 

...,,.,  .  „        amounts  to 

sion  where  the  property  is  stated  to  be  m  the  occupation  of  a  possession, 
tenant :  Lake  v.  Dean,  28  Beav.  607.     But  it  is  otherwise  if  the 
purchaser  expressly  stipulates  for  possession  by  a  certain  day  as 
of  a  house  for  his  own  residence :  Tilleg  v.  Thomas,  L.  E.  3  Ch. 
61.     See  post,  p.  277. 

On  a  sale  by  agreement  to  the  London  School  Board  they 
were  held  entitled,  after  depositing  the  purchase-money,  not  only 
to  possession  but  to  pull  down  the  house:  Bolton  v.  London 
School  Board,  7  Ch.  D.  766. 

"Where  the  purchaser  has  been  let  into  possession  pending  Possession 
investigation  of  title,  and  it  afterwards  appears  that  the  con-  vestigation 
tract  cannot  be  completed  owing  to  want  of  title  in  the  vendor,      ^ 
such  possession  by  the  purchaser  is  not  of  itself  sufficient  to 
render  him  liable  for  use  and  occupation,  even  though  his  occu- 
pation may  have  been  beneficial  to  himself :    Winterhottoni  v. 
Ingham,  7  Q.  B.  611.     At  any  rate,  he  will  not  be  liable  if  the 
vendor  has  induced  him  to  take  possession  by  misrepresenting 
his  title:  Hearn  v.  Tomlin,  Peake,N.  P.  C.  191.     Nor  will  he 
be  liable  if  he  has  paid  his  purchase-money,  in  which  case  one 
will  take  back  his  money  and  the  other  his  property  :  Kirtland 
V.  Pounsett,  2  Taunt.  145. 

But  if  the  purchaser  continues  in  possession  after  the  contract  Possession 
has  been  rescinded,  he  may  be  held  liable  for  use  and  occupa-  gionof 
tion  during  such  subsequent  period :  Howard  v.  Shatv,  8  M.  &  ^°^  ^^^  ' 
W.  118  ;  and  see  Smith  v.  Jackson,  1  Mad.  618. 

And  even  if  the  contract  has  not  srone  off,  yet  if,  on  the  Possession 

-,.■.11  ^^*er  failure 

vendor  being  unable  to  make  out  a  good  title,  the  purchaser  by  vendor  to 
refuses  either  to  abandon  the  agreement  or  to  accept  such  title  ^^^^ 
as  the  vendor  has,  he  will  be  liable  to  account  to  the  vendor  for 
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rents  and  profits  during  his  occupation :  King  v.  King,  1  Myl. 
&  K.  442 ;  Hojoe  v.  Hope,  22  Beav.  351,  365. 

If  the  purchase  is  set  aside  on  the  ground  of  fraud  in  the 
purchaser,  he  may  be  decreed  to  pay  an  occupation  rent  for  such 
time  as  he  has  been  in  possession,  and  to  receive  back  his  pur- 
chase-money with  interest :  Donovan  v.  Fricker,  Jac.  165. 

If  the  purchaser  expressly  agrees  to  pay  so  much  a  year 
during  his  occupation  until  completion,  such  sums  as  become 
due  will  be  regarded  as  rent,  leviable  under  8  Anne,  c.  14 ; 
Saunders  v.  Musgrave,  6  B.  &  C.  524. 

A  contract  by  a  tenant-at-will  to  purchase  from  his  landlord 
puts  an  end  to  the  tenancy :  Daniels  v.  Davison,  16  Yes.  249  ; 
but  not  a  contract  by  a  tenant  from  year  to  year :  I  hid.,  Doe  v. 
Stanion,  1  M.  &  W.  695 ;  nor  by  a  tenant  holding  under  a 
lease :  Tarte  v.  Darby,  15  M.  &  W.  601.  See  also  I^aton  v. 
Brehner,  1  Bli.  42,  76  ;  Sug.  Y.  &  P.  178.  In  such  latter  cases 
the  vendor  must  put  an  end  to  the  tenancy  by  sufficient  notice 
to  quit  before  he  can  bring  ejectment :  Doe  v.  Burton,  16  Q.  B. 
807. 

The  mere  fact  of  the  purchaser  entering  into  possession 
pending  completion  does  not  entitle  the  vendor  to  call  upon 
him  for  payment  of  the  purchase-money :  Cutler  v.  Simons,  2 
Mer.  103.  But  he  may  in  a  proper  case  be  ordered  to  pay  the 
money  into  Court :  Ibid. ;  and  see  jtJo.s^,  p.  468. 

If  the  purchaser  being  let  into  possession  executes  repairs  and 
improvements  in  the  property,  and  it  subsequently  appears  that 
a  good  title  cannot  be  made,  he  may  be  entitled  to  a  lien  on  the 
estate  for  purchase-money  if  paid,  and  for  repairs  and  lasting 
improvements :  Edwards  v.  McLeay,  2  Sw.  287  ;  Neesom  v.  Clark- 
son,  4  Hare,  97 ;  but  in  that  event  he  may  also  have  to  account 
for  rents  and  profits  during  his  occupation  :  Ibid. 

As  to  the  right  of  the  purchaser  to  make  or  insist  on  objec- 
tions to  title  after  taking  possession,  see  Ch.  XY.,  s.  2,  p.  249. 

If  the  vendor  remains  in  possession  after  the  time  for  com- 
pletion he  will  be  liable  to  an  occupation  rent :  Dyer  v.  Har- 
grave,  10  Yes.  505.  And  the  same  will  be  the  case  on  a  sale  to 
a  railway  company  :  Metropolitan  By.  Co.  v.  Defrics,  2  Q.  B.  D 
387 ;  unless  there  is  something  in  the  agreement  or  in  the  con- 
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duct  of  the  purcliaser  to  negative  liis  right :  Leggott  v.  Mcfro-    ^^^P-  XVII. 
po/ifan  Bi/.  Co.,  L.  E.  5  Ch.  716.  — 


It  has  been  held  at  law  that  where  the  vendor  retained  pos- 
session after  the  time  for  completion,  he  did  not  become  a  tenant 
to  the  purchaser,  and  liable  for  use  and  occupation  :  Tew  v. 
Jones,  13  M.  &  W.  12.  But  where  a  sub-purchaser  had  been 
let  into  possession,  and  had  subsequently  given  up  possession  to 
the  original  vendor  on  a  misunderstanding  that  the  contract  was 
not  binding  on  such  vendor,  on  specific  performance  being  ulti- 
mately decreed  against  him,  the  vendor  was  held  liable  to  the 
sub-purchaser  for  use  and  occupation :  HuU  v.  Vaiighauy  6  Pri. 
157. 

A  vendor  who  remains  in  possession  after  the  time  for  com-  Account  on 
pletion  will  not,  as  a  rule,  be  charged  on  the  footing  of  wilful  ^iiflSdefault. 
default,  unless  a  special  case  is  made  out :  Shenvm  v.  Shakspeare, 
5  De  G.  M.  &  Gr.  517 ;  and  see  Wilson  v.  Olapham,  1  Jac.  &  W. 
36. 


Sect.  4. —  'Purchaser'* s  Lien  for  Deposit. 

If  a  purchaser  has  advanced  money  in  payment  or  part  pay-  When  vendor 
ment  for  the  purchase,  he  is  entitled,  if  the  vendor  is  unable  to  complete, 
complete,  to  a  Ken  on  the  estate  to  secure  repayment :   Wythes 
V.  Lee,  3  Drew.  396.     See  also  Lacon  v.  Mertins,  3  Atk.  1,  4 ; 
Burgess  v.  Wheate,  1  Eden,  177,  211. 

There  is  no  lien  where  the  purchaser  has  himself  abandoned  Purchaser  in 
the  contract :  Dinn  v.  Grant,  5  De  Gr.  &  S.  451 ;  or  where  the 
contract  has  gone  off  by  the  default  of  the  purchaser :  Ex  parte 
Barren,  L.  E.  10  Ch.  512  ;  and  see  IVallis  v.  Smith,  21  Ch.  D. 
243. 

The  lien  covers  interest  at  4  per  cent,  on  the  purchase-money  To  what  lien 
paid,  and  costs  :  Turner  v.  Marriott,  L.  E.  3  Eq.  744  ;  Torrance 
V.  Bolton,  L.  E.  8  Ch.  118  ;  also  interest  which  the  pur(5haser 
has  paid  on  unpaid  purchase-money  :  Rose  v.  Watson,  10  H.  L. 
C.  672,  682 ;  outlay  on  improvements  expended  in  accordance 
with  a  contract  to  grant  a  lease  :  Middleton  v.  Magnay,  2  H.  & 
M.  233  ;  and,  in  a  proper  case,  moneys  expended  on  lasting  im- 
provements :  Neesom  v.  Clarkson,  4  Hare,  97, 
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Chap.  XVII. 

8.4. 


As  ag-ainst 
subsequent 
mortgagees. 


Lien  of  sub- 
purchaser. 


A  lien  cannot,  except  under  special  circumstances,  be  estab- 
lished over  property  situate  abroad,  even  as  against  defendants 
within  the  jurisdiction :  JSforris  v.  Chamhres^  29  Beav.  246 ;  and 
see  Penn  v.  Lord  Baltimore,  1  Yes.  sen.  444 ;  Norton  v.  Florence 
Land  Co.,  7  Ch.  D.  332. 

The  lien  does  not  exist  when  the  estate  is  in  the  possession  of 
the  purchaser,  but  only  when  it  is  in  the  hands  of  the  vendor : 
Burgess  v.  WJieate,  1  Eden,  177,  211 ;  Wythes  v.  Lee,  3  Drew. 
396  ;  or  persons  claiming  under  him :  Rose  v.  Watson,  10  H.  L. 
C.  672.  And  it  prevails  to  the  extent  of  the  vendor's  interest 
in  the  land :   Wythes  v.  Lee. 

Where,  after  a  contract  to  sell  an  estate,  the  vendor  mortgages 
it,  the  purchaser  is,  as  against  the  mortgagee,  entitled  to  a  lien 
on  the  estate,  not  only  for  his  deposit,  but  also  for  any  further 
portion  of  the  purchase-money  paid  by  him  in  accordance  with 
the  contract,  although  he  has  notice  of  the  mortgage,  until  the 
mortgagee  requires  payment  to  be  made  to  himself :  Rose  v. 
Watson,  10  H.  L.  C.  672. 

If  the  purchaser,  having  paid  a  deposit  subsequently  and 
before  completion,  sells  to  another  who  pays  him  a  deposit,  such 
sub-purchaser  will  be  entitled  to  a  lien  on  any  money  repaid  by 
the  vendor  on  being  unable  to  complete :  Aheraman  Ironworks 
V.  Wickens,  L.  E.  4  Ch.  101. 

A  trustee  for  the  purchase  of  an  estate  advancing  part  of  the 
purchase-money  is  entitled  to  a  charge  on  the  land:  Re  Pumfrey, 
22  Ch.  D.  255. 

When  payments  are  made  by  a  person  under  a  mistaken  idea 
that  he  is  entitled  to  purchase  the  property,  on  the  Court  deter- 
mining to  whom  the  benefit  of  the  contract  belonged,  and  to 
whom  the  property  ought  to  have  been  conveyed,  a  lien  on  the 
land  will  be  declared  in  favour  of  the  person  so  paying  the  pur- 
chase-money by  mistake  :  Maddison  v.  Chapman,  1  J.  &  H.  470 ; 
and  see  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1. 
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Sect.  1.  How  the  Lien  arises. 
The  settled  doctrine  of  vendor's  lien  for  unpaid  purchase-  When  the 
money  is  thus  stated  hy  Lord  St.  Leonards  in  his  work  on 
Vendors  and  Purchasers,  p.  670,  14th  ed. :  "  Where  a  vendor 
delivers  possession  of  an  estate  to  a  purchaser,  without  receiving 
the  purchase-money,  equity,  whether  the  estate  he  or  he  not 
conveyed,  and  although  there  was  not  any  special  agreement 
for  that  purpose,  and  whether  the  whole  or  only  part  of  the 
money  is  unpaid,  gives  the  vendor  a  lien  on  the  land  for  the 
money."     See  also  Mackreth  v.  Symmons,  15  Yes.  329,  387. 

"There  is  a  natural  equity  that  the  land  should  stand  charged 
with  so  much  of  the  purchase-money  as  was  not  paid ;  and  that, 
without  any  special  agreement  for  that  purpose."  Per  Cm\, 
Chapman  v.  Tanner^  1  Yern.  267.  See  also  KettleivellY.  Watson, 
26  Ch.  D.  501,  507. 

The  lien  arises  so  soon  as  the  vendor  delivers  possession  to 
the  purchaser,  whether  the  conveyance  has  been  executed  or 
not :  Smith  v.  Hihhard,  Dick.  730  ;  Toft  v.  Stephenson,  1  De  Gr. 
M.  &  G.  28 ;  Andreiv  v.  Andrew,  8  De  Q.  M.  &  G-.  336. 

The  lien  extends,  not  only  over  freeholds,  but  also  over  copy-  Over  what 
holds   {Winter  v.  Lord  Anson,  3  Euss.   488,  492;   Wrout  v.  P^''P^'**y- 
Daives,  25  Beav.  369)   and  leaseholds  :  Matthew  v.  Bowler,  6 
Hare,  110  ;  Re  Brenticood  Brick  Co.,  4  Ch.  D.  562. 
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Chap.  XVIII.       There  is  no  lien  if  the  contract  be  illegal:  Harrison  v.  South- 
'■ cote,  2  Yes.  sen.  389,  395  :  Ewing  v.  Osba/diston,  2  My.  &  Or. 

Illegal  con-       ^q    qq 
tract.  ^^f  ^^• 

In  respect  of        The  lien  may  be  for  the  whole  or  any  part  of  the  purchase- 
chase-monej.   money  unpaid:  Ilackreth  v.  8ymmons,  15  Ves.  329  ;  even  where 
Instalments,     the  contract  provides  for  payment  by   instalments :   Nives  v. 
Nlves,  15  Ch.  D.  649 ;  but  not  where  it  provides  for  payment 
after  the  property  has  been  again  sold  by  the  purchaser :  Ex  parte 
Parkes,  1  G.  &  J.  228.     See,  however,  Langstaff  v.  Nicholson, 
25  Beav.  160. 
Annuity.  According  to  the  preponderance  of  authority,  a  vendor  who 

sells  in  consideration  of  an  annuity  has  a  lien  on  the  land  in 
respect  of  the  annuity,  even  though  it  is  also  secured  by  the 
bond  of  the  purchaser.  It  has,  indeed,  been  laid  down  that 
there  is  no  lien  of  necessity  on  such  a  sale,  and  that  it  will 
depend  upon  the  circumstances  of  each  particular  case :  Dixon 
V.  Gay  fere,  1  De  Gr.  &  J.  655,  where  Lord  Cranworth,  L.  C, 
said,  p.  661,  "I  should  be  slow  to  believe  that  the  purchaser 
and  vendor  could  possibly  have  understood  that  the  estate  was 
to  be  inalienable  for  so  long  a  period  as  it  would  be  if  the 
annuity  were  charged  on  it,  since  an  incumbrance  of  that  de- 
scription would  not  be  redeemable  at  the  option  of  the  land- 
owner." 

This  view,  however,  is  disapproved  of  by  Lord  St.  Leonards 
(see  Sug.  V.  &  P.  p.  676 — 678),  and  it  is  contrary  to  the  deci- 
sions of  Lord  Camden  in  Tardiffe  v.  Bcrugham  (cited  1  Bro. 
C.  C.  423),  and  of  Lord  Eldon  in  Mackreth  v.  Symmons. 
Conveyance  in      The  fact  that  the  deed  conveying  the  property  in  considera- 
of  TnnuHy  °^    tiou  of  the  annuity  also  contains  a  covenant  by  the  purchaser  to 
with  a  cove-     pr^y  ^\^q  annuity  does  not  exclude  the  lien  :  Mattheic  v.  Bowler, 

nant  to  pay.      i    ^  ./  » 

6  Hare,  110;  and  see  Richardson  v.  McCausland,  Beat.  457. 
Conveyance  in      But  if  it   appears   from  the   conveyance  that  the    parties 
ofXvenant^    intended  the  consideration  to  be,  not  the  payment  of  the  an- 
to  pay  nuity,  but  the  covenant  to  pay  it,  then  no  lien  arises,  and  slight 

indications  of  such  intention  are  sufficient. 

Thus,  where  the  purchase  deed  contained  an  indorsed  receipt 

for  '^a  bond  for  3,000/.,  being  the  full  consideration  within 

expressed  to  be  giveu,"  and  by  an  instrument  of  even  date, 
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,  wliich  must  "be  construed  in  the   same  manner  and  as  if  it  Chap,  xviii. 

formed  part  of  one  entire  transaction,  the  purchaser  gave  his  ' 

bond  for  payment  of  an  annuity  of  100/.  during  the  lives  of  the 
vendor  and  her  husband,  and  of  a  further  sum  of  3,000/.  which 
was  only  payable  in  certain  events,  it  was  held  that  this  was  not 
the  case  of  a  security  but  a  substitution  for  the  price  which  the 
vendor  had  agreed  to  accept,  that  she  had  got  everything  which 
she  bargained  for,  and  that  the  lien  for  the  annuity  and  the 
further  sum  of  3,000/.  did  not  exist :  Parrott  v.  Sweetlancl,  3 
Myl.  &  K.  655. 

So  where  the  deed  stated  the  conveyance  to  be  in  considera- 
tion of  certain  annuities  having  been  granted  by  the  purchaser 
by  a  deed  of  even  date,  it  was  held  that  inasmuch  as  the  con- 
veyance was  made  expressly  in  consideration  of  that  deed,  the 
vendor  having  got  what  he  contracted  to  have,  no  lien  remained 
for  the  annuities  :  Buckland  v.  Pocknell,  13  Sim.  406. 

Wherever  the  consideration  is  expressed  to  be,  not  the  doing  Conveyance  in 
a  thing,  but  the  covenant  to  do  it,  no  lien  arises.  of  a  covenant 

Thus,  in  ClarU  y.  Boyle  (3  Sim.  499),  where  land  ^as  *°  ^^  ^  *^°^- 
conveyed  in  consideration  of  the  covenants  therein  contained, 
one  being  for  payment  of  an  annuity  during  the  life  of  the 
vendor,  the  other  for  payment  of  a  sum  of  3,000/.  in  a 
certain  contingency,  it  was  held  that  no  lien  existed  for  the 
3,000/.  The  vendor  had  received  his  annuity  till  his  death,  so 
no  question  arose  upon  that. 

So  where  the  consideration  for  the  transfer  of  its  property  by 
a  society  to  a  company  was  the  undertaking  of  all  liabilities  of 
the  society  by  the  company,  it  was  held,  on  the  latter  being 
wound  up,  that  the  society  had  no  lien  on  the  property  it  had 
transferred :  Re  Albert  Life  Assurance  Co.,  L.  E.  11  Eq.  164,  in 
which  case  Sir  James  Bacon,  Y.-C,  thus  stated  the  law,  p.  178 :_ 
"  If  it  be  expressed,  or  can  be  safely  and  properly  inferred  from 
docimientary  or  other  evidence,  or  from  the  nature  of  the  con- 
tract, that  it  was  the  intention  of  the  parties  that  the  sale  or 
transfer,  however  absolute  in  its  terms,  was  subject  to  the  con- 
dition that  the  purchase-money  should  be  paid,  or  that  the  thing 
contracted  to  be  done  by  the  vendee  should  be  performed,  the 
lien  will  prevail.     If,  on  the  other  hand,  no  such  inference  can 
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Chap.  XVIII. 
s.  1. 
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with.  lien. 
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■whom  the 
lien  prevails. 


Against  a 
purchaser  for 
value  with 
notice. 


Purchaser 

without 

notice. 


Conveyancing 
Act,  1881, 
8.  65. 


be  properly  drawn — if  the  performance  of  the  thing  contracted 
-to  be  done  by  the  vendee  was  not  the  condition  upon  which  the 
transfer  was  made,  but  the  engagement  to  do  the  thing  was  the 
consideration  for  the  transfer,  the  vendor,  having  accepted  that 
engagement,  has  the  very  thing  he  bargained  for,  and  cannot 
say  that  the  consideration  has  not  passed  to  him.  In  such  cases 
the  lien  cannot  prevail." 

Grenerally  it  may  be  said  that  there  will  be  no  lien  wherever 
the  terms  of  the  contract  are  inconsistent  with  such  an  inten- 
tion. 

Thus  where,  on  a  sale  to  a  trustee  for  a  company,  the  agree- 
ment was  that  the  purchase-money  should  be  paid  out  of  future 
capital,  the  vendor,  inasmuch  as  he  got  a  higher  price  by  agree- 
ing to  accept  payment  in  such  a  manner,  was  held  to  have  no 
lien  on  the  property  :  Re  Brentwood  Brick  Co.,  4  Ch.  D.  562. 

The  vendor's  lien  prevails  over  the  land  not  only  in  the  hands 
of  the  piu'chaser  but  also  of  his  heir  {Smith  v.  Hihhard,  Dick. 
730;  Hearle  v.  Boteler,  Gary,  35),  and  of  his  trustee  in  bank- 
ruptcy :  Faicell  v.  Heelis,  Amb.  724,  726 ;  Home  v.  Young,  3 
Y.  &  C.  Ex.  199  ;  Andreic  v.  Andreiv,  8  De  G.  M.  &  G-.  336. 

The  lien  also  prevails  against  a  purchaser  for  value  who  had 
notice  that  the  money  was  not  paid:  Cator  v.  BoUnghrohe,  1 
Bro.  C.  C.  301 ;  Elliot  v.  Edwards,  3  Bos.  &  Pul.  181 ;  Mack- 
reth  V.  Symmons,  15  Yes.  340,  349.  Such  notice  may  be  con- 
structive, as  where  the  vendor  retains  the  deeds,  though  even 
this  precaution  may  not  be  sufficient  security,  see  Kettlewell  v. 
Watson,  26  Ch.  D.  501 ;  or  the  notice  may  be  through  the  pur- 
chaser's solicitor  :  Frail  v.  Ellis,  16  Beav.  350 ;  Smith  v.  Evans, 
28  Beav.  59.  The  mere  fact  of  the  vendor  remaining  in  posses- 
sion as  tenant  to  the  purchaser  is  not  notice  to  a  subsequent 
purchaser  that  the  purchase-money  is  still  unpaid :  White  v. 
Wakefield,  7  Sim.  401. 

As  against  a  purchaser  for  value  without  notice,  the  lien  will 
not  prevail,  even  though  such  purchaser  does  not  obtain  the 
legal  estate  :  Rice  v.  Rice,  2  Drew.  73 ;  and  see  Hunter  v. 
Walters,  L.  E.  7  Ch.  75. 

In  deeds  executed  after  the  commencement  of  the  Con- 
veyancing Act,  1881,  a  receipt  in  the  body  or  indorsed  is,  in 


cestins  que 
ust. 
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favour  of  a  purchaser   without  notice,   sufficient  evidence  of  Chap.  xvin. 
payment,  sect.  6b.  

In  Yorkshire,  every  lien  for  unpaid  purchase-money,  of  which  In  Yorkshire. 
a  memorandum  is  not  registered,  will  be  of  no  effect  as  against 
any  assurance  for  valuable  consideration  which  is  registered : 
sect.  7  of  the  Yorkshire  Eegistries  Act,  1884 ;  and  see  jjost, 
p.  329. 

Where  a  purchase  is  made  by  trustees  with  trust  money,  Against 
a  vendor,  who  has  improperly  allowed  one  of  the  trustees  to  ti-, 
retain  part  of  the  purchase-money,  will  not  be  entitled,  as  ^ 
against  the  cestuis  que  trust,  to  a  lien  on  the  estate :  •  White  v. 
Wakefield,  7  Sim.  401.  It  is  not  necessarily  improper  for  a 
vendor  who  knows  that  he  is  dealing  with  trustees  to  allow  part 
of  the  purchase-money  to  remain  unpaid,  nor  will  he  be  dis- 
entitled to  a  lien :  Ihid, ;  and  see  Muir  v.  Jolly,  26  Beav.  143, 
146.  In  this  last  case,  Romilly,  M.  R.,  held  that,  inasmuch  as 
the  vendor  had  taken  an  equitable  mortgage  from  the  trustee 
to  secure  the  money,  which  was  recited  as  being  lent  by  the 
vendor  to  the  trustee,  he  had  lost  his  lien,  and  inasmuch  as  the 
trustee  had  no  power  to  mortgage,  his  security  was  gone,  and 
therefore  the  cestuis  que  trust  were  entitled  to  the  estate  with- 
out paying  for  it.  It  does  not  seem  to  have  been  considered 
whether,  if  the  mortgage  was  void,  the  vendor  could  not  revert 
to  his  lien. 


Sect.  2. — Sow  the  Lien  is  lost. 

If  the  vendor  not  content  with  his  lien  on  the  land  takes 
another  security  for  the  unpaid  purchase-money,  the  question 
arises  whether  such  security  was  intended  to  be  in  addition  to 
or  in  substitution  for  the  lien. 

This  must  be  determined  according  to  the  circumstances  of  Onus  on 

T)  UPcllQrSCir 

each  particular  case  :  Mackrcth  v.  Symmons,  15  Yes.  349.  But 
the  onus  of  showing  a  substitution  lies  on  the  purchaser :  Hughes 
V.  Kearney,  1  Sch.  &  L.  132 ;  Collins  v.  Collins,  31  Beav.  346. 

The  mere  acceptance  by  the  vendor  of  the  bond  of  the  pur-  Bond  or  note 

accepted  by 

chaser  {Saunders  v.  Leslie,  2  B.  &  Beat.  509 ;    Winter  v.  Lord  vendor. 
Anson,  3  Russ.  488),  or  promissory  note  {Hughes  v.  Kearney ^ 
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Chap.  XVIII.  1  Sch.  &  L.  132;  Ex  parte  Loaring,  2  Eose,  79),  or  bill  of 
exchange  {Grant  v.  Milk,  2  Yes.  &  B.  306;  JEx  2^arte  Peake, 
1  Mad.  346) ,  is  not  sufficient  to  disohnrgo  the  lien. 

Even  a  mortgage  of  another  estate  for  the  purchase-money 
would  not  be  decisive  evidence  of  an  intention  to  give  up  the 
lien  :  Mackreth  v.  Symnions,  15  Yes.  349.  But  a  mortgage  even 
for  part  of  the  money  is  strong  ground  for  the  inference  that 
a  lien  for  the  residue  was  not  intended  :  Bond  v.  Kent,  2  Yem. 
281  ;  Capper  v.  Spottisivoode,  Taml.  21. 

In  Nairn  v.  Frowse  (6  Yes.  752),  where  a  sum  of  stock  was 
transferred  into  the  name  of  the  vendor  as  security  for  the 
purchase-money,  he  was  held  to  have  waived  his  lien,  although 
the  value  of  the  stock  proved  to  be  less  than  the  amount  of  the 
purchase-money. 

In  a  case  where  an  arrangement  was  made  between  the 
vendor,  the  purchaser,  and  a  third  person  who  had  advanced 
part  of  the  price,  that  the  estate  should  be  resold,  and  out  of 
the  proceeds  that  all  persons  having  claims  in  respect  of  the 
original  sale  should  be  paid,  the  vendor  was  held  not  to  be 
entitled  to  any  lien  on  the  proceeds  for  the  unpaid  portion  of 
his  purchase-money  in  preference  to  the  lender :  Good  v.  Follard, 
9  Pri.  544,  10  Pri.  109. 


Stock  trans- 
ferred as 
security. 


Consent  of 
vendor  to  a 
resale. 


Sect.  3. — ITotv  the  Lien  may  he  enforced. 

The  vendor's  remedy  in  respect  of  his  lien  is  by  action  to 
have  it  declared  that  he  has  an  equitable  lien  on  the  property 
for  the  payment  of  the  purchase-money  and  interest,  and  for  an 
account  and  payment  by  means  of  a  sale  of  the  estate.  See 
Barker  v.  Smark,  3  Beav.  64.  If  he  has  taken  a  bond  to  secure 
the  purchase-money,  it  seems  that  he  will  not  be  permitted  to 
pursue  both  his  remedies  at  the  same  time.  He  must  elect, 
and  if  he  fails  in  one  remedy,  he  may  resort  to  the  other : 
Ihid. 
Barred  by  the  The  right  to  recover  the  purchase-money  as  a  charge  upon 
Limita^tions.  ^^^^  ^^^^  ^^  barred  by  the  lapse  of  twelve  years :  37  &  38  Yict. 
c.  57,  8.  8  ;  Toft  v.  Stephenson,  1  De  G.  M.  &  G.  2S,  5  De  O.  M. 


s.  3. 
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&  Gr.  735,  unless  a  sufficient  acknowledgment  is  given :  Ibid.  ;  Chap,  xvili 
and  such  acknowledgment  may  be  by  the  solicitor  of  trustees  of 
the  will  of  the  purchaser  appointed  by  the  Court :  Ibid.  In 
Hawkins  v.  Gardiner  (2  Sm.  &  Gr.  441),  there  was  an  express 
trust  declared  of  the  purchase-money  left  in  the  hands  of  the 
purchaser. 


Sect.  4. — Locke  King^s  Acts. 

By  the  series  of  statutes  known  as  Locke  King^s  Acts  (17  &  Right  to^ 
18  Yict.  c.  113,  30  &  31  Yict.  c.  69,  and  40  &  41  Yict.  c.  34)  ^^°^^'^^°^- 
the  lien  for  unpaid  purchase-money  upon  any  land  purchased 
by  a  testator  or  intestate  is  placed  on  the  same  footing  in  respect 
of  exoneration  as  a  mortgage ;  and  accordingly  the  heir  or 
devisee  of  an  estate  subject  to  lien  cannot  require  the  purchase- 
money  to  be  paid  out  of  the  personal  estate  of  the  intestate  or 
testator. 

In  a  recent  case,  where  the  testator  had  entered  into  a  contract 
for  the  purchase  of  an  estate,  but  had  not  paid  the  purchase- 
money  or  taken  a  conveyance,  it  was  held  by  Kay,  J.,  that  there 
was  a  vendor's  lien,  and  that  the  Acts  applied :  Re  Cockcroft,  24 
Ch.  D.  94. 

Where  the  lien  is  excluded,  the  heir  or  devisee  would  not  be 
precluded  by  the  Acts  from  requiring  the  purchase-money  to  be 
paid  out  of  the  personal  estate  :  Ibid. 

Even  before  Locke  King's  Acts  came  into  operation,  it  was  Marshalling 
held  that  when  an  unpaid  vendor  resorted  to  the  personalty  of 
a  deceased  purchaser  for  payment  of  his  purchase-money,  the 
assets  would  be  marshalled  in  favour  of  legatees  as  against  the 
heir  {Sproule  v.  Prior,  8  Sim.  189)  or  the  devisees  {Lilford  v. 
Fowys-Keck,  L.  R.  1  Eq.  347)  of  the  deceased.  The  above- 
mentioned  Acts  have,  by  making  the  land  the  primary  fund  for 
the  satisfaction  of  the  lien,  made  it  abundantly  clear  that  the 
assets  will  be  marshalled  in  all  cases  as  between  the  real  and 
personal  estates. 
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vendor's  lien. 


Chap.  XVIII. 
s.  5. 


Though  line 
is  leased  to 
another 
company. 


How  en- 
forced. 


Sect.  5. — Lien  on  Land  taken  hy  a  Raihcay  Company. 

The  vendor  of  land  sold  to  a  railway  company  has  a  lien  on 
the  land  for  the  purchase-money,  and  also  for  money  payable 
by  way  of  compensation:  Walker  v.  Ware  By.  Co.,  L.  E.  1  Eq. 
195;  but  not  if  the  sale  is  in  consideration  of  a  rent-charge: 
Uarl  of  Jersey  v.  Briton  Ferry  Co.,  L.  E.  7  Eq.  409 ;  nor  for 
costs  of  arbitration:  Earl  Ferrers  v.  Stafford  Ry.  Co.,  L.  E.  13 
Eq.  524. 

The  lien  extends  over  the  land,  although  leased  to  another 
company:  Bishop  of  Winchester  v.  Mid-Hants  Ry.  Co.,  L.  E.  5 
Eq.  17,  or  worked  and  maintained  by  another  company:  Earl 
St.  Germans  v.  Crystal  Palace  Ry.  Co.,  L.  E.  11  Eq.  568. 

The  lien  may  be  enforced  by  a  sale  of  the  railway :  Walker  v. 
Ware  Ry.  Co.,  L.  E.  1  Eq.  195  ;  Wing  v.  Tottenham  Ry.  Co., 
L.  E.  3  Ch.  740  ;  or  by  the  appointment  of  a  receiver :  Munns  v. 
Isle  of  Wight  Ry.  Co.,  L.  E.  5  Ch.  414 ;  but  not  by  an  injunc- 
tion to  restrain  the  line  from  being  used :  Ibid. ;  and  see  Pell  v. 
Northampton  Ry.  Co.,  L.  E.  2  Ch.  100 ;  Lycett  v.  Stafford  Ry. 
Co.,  L.  E.  13  Eq.  261 ;  unless  the  company,  being  well  able  to 
pay,  wilfully  refuse  to  do  so :  Perks  v.  Wycombe  Ry.  Co.,  3 
aiif.  662 ;  Cosens  v.  Bognor  Ry.  Co.,  L.  E.  1  Ch.  594 ;  Stretton 
V.  G.  W.  Ry.  Co.,  L.  E.  5  Ch.  751,  followed  by  Chitty,  J., 
Dixon  V.  East  ^  Mid.  Ry.  Co.,  28  Sol.  J.  362  ;  and  at  all  events 
not  on  an  interlocutory  application  made  in  the  action  before 
judgment,  even  though  the  company  admit  their  liability: 
Latimer  v.  Aylesbury  Ry.  Co.,  9  Ch.  D.  385  ;  nor  on  the  appli- 
cation of  a  person  claiming  adversely  to  the  person  from  whom 
the  company  have  purchased :  Webster  v.  S.  E,  Ry.  Co.,  1  Sim. 
N.  S.  272. 
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Sect.  1. — In 

the 

The  question  whether  the  vendor  or  the  purchaser  is  to  lose  or  Improvement 

or  (ip1"f*T*iO"P^« 

to   profit    by  improvement   or   deterioration  in    the   propert}^^  tion. 
taking  place  between  the  date  of  the  contract  and  the  com- 
pletion of  the  purchase  seems  to  depend  upon  whether  the  im- 
provement or  deterioration  is  owing  to  the  acts  or  default  of 
the  vendor,  or  to  matters  over  which  he  has  no  control. 

In  the  latter  case  the  benefit  or  loss  accrues  to  or  falls  upon  Improve- 
the  purchaser.  Thus  he  is  entitled  to  any  increase  in  the  value  ^Isof  vendw-. 
of  the  land  by  reason  of  its  being  required  for  some  particular 
purpose,  as  for  a  railway  or  docks  :  Paine  v.  Meller,  6  Yes.  349. 
On  a  like  principle,  if  he  contracts  to  purchase  an  estate  in  con- 
sideration of  paying  an  annuity  during  the  life  of  the  vendor, 
and  the  vendor  dies  before  any  payment  becomes  due,  the  pur- 
chaser will  yet  be  entitled  to  have  his  bargain  carried  out : 
Mortimer  v.  Capper,  1  Bro.  0.  C.  156 ;  Jackson  v.  Lever,  3  Bro. 
C.  C.  605 ;  but  see  Pope  v.  Roots,  1  Bro.  P.  0.  370.  So  if  he 
purchase  a  reversionary  estate  and  the  tenant  for  life  dies: 
Revell  V.  Russey,  2  B.  &  Beat.  280,  287. 

On  the  like  principle  the  pui-chaser  has  to  bear  any  loss  Deterioration 
happening  to  the  property,  owing  to  matters  over  which  the  vendor, 
vendor  has  no  control :  Paramore  v.  Greenslade,  1  Sm.  &  Gr. 
541 ;  as  by  the  dropping  of  a  life  on  the  purchase  of  an  estate 
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Ch.  XIX.  s.  1.  for  lives:  TFhite  v.  Nutts,  1  P.  Wms.  61;  or  by  an  earthquake: 
Cass  V.  Rudele,  2  Yern.  280 ;  but  see  1  Bro.  C.  C.  157,  n. ;  or 
by  the  fall  of  the  house  owing  to  its  ruinous  condition :  RoherU 
son  V.  Skelton,  12  Beav.  260,  in  which  case  the  purchaser,  being 
in  default  in  not  having  completed  earlier,  was  held  liable  to 
pay  for  damage  done  to  neighbouring  property  by  the  fall  of 
the  house ;  or  by  fire :  Paine  v.  Metier,  6  Yes.  352 ;  but  see 
Bacon  v.  Simpson,  3  M.  &  W.  78,  where  the  contract  was  for 
the  sale  of  a  house  held  for  the  residue  of  a  lease  and  the  furni- 
ture in  it.  See  also  Counter  v.  Macpherson,  5  Moo.  P.  C.  83. 
Benefit  of  in-  Where  property  contracted  to  be  sold  is  burnt  down  before 
completion,  the  purchaser  will  not  be  entitled  to  the  benefit  of 
any  insurance  effected  by  the  vendor  unless  the  contract  so  pro- 
vides :  Rapier  v.  Preston,  18  Ch.  D.  1 ;  but  in  such  case  the 
vendor  will  not  be  entitled  to  require  the  insurance  money  from 
the  office :  Castellain  v.  Preston,  11  Q.  B.  D.  380. 
Depreciation  On  the  other  hand,  where  the  property  is  depreciated  by  the 
vendor.  act  of  the  vendor,  the  purchaser  will  either  be  released  entirely 

6   from  the  contract,  or  will  be  entitled  to  compensation,  e.  g.,  if 
the  vendor  cuts  down  ornamental  timber :  Magennis  v.  Fallon,  2 
Mol.  561,  590. 
Permissive  Further,  if  the  completion  of  the  purchase  is  delayed,  even 

vendor.  without  any  default  on  the  part  of  the  vendor,  the  purchaser 

will  be  entitled  to  compensation,  if  the  vendor  permits  the  pro- 
perty to  lie  waste  and  deteriorate :  Pinks  v.  Lord  RokeJjy,  2  Sw. 
222  ;  Lord  v.  Stephens,  1  Y.  &  C.  Ex.  222 ;  Foster  v.  Beacon,  3 
Mad.  394 ;  Regenfs  Canal  Co.  v.  Ware,  23  Beav.  575  ;  Ferguson 
V.  Tadman,  1  Sim.  530  ;  Thomas  v.  Buxton,  L.  E.  8  Eq.  120  ; 
(Wu  ^iwfy!^'- rrt*^  t/  Phillips  V.  Silvester,  L.  E.  8  Ch.  173.  In  fact,  the  vendor  is 
fi(/w^A^y}L  l^(X^-  >^<f  '  bound,  if  necessary,  to  relet  on  a  yearly  tenancy,  so  as  to  pre- 
vent the  land  from  going  out  of  cultivation :  Earl  of  Egmont  v. 
Smith,  6  Ch.  D.  469 ;  and  where  proper,  in  the  course  of  hus- 
bandry, he  may  cut  the  crops :  Webster  v.  Donaldson,  34  Beav. 
451,  and  also  coppice  and  timber :  Poole  v.  She r gold,  1  Cox, 
273,  2  Bro.  C.  C.  118.  The  question  who  will  be  entitled  to 
the  profits  will  apparently  depend  upon  the  time  fixed  for  com- 
pletion, or  for  taking  possession  by  the  purchaser,  see  Webster 
V.  Donaldson,  34  Beav.  451. 
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The  vendor  must  also,  imless  the  purchaser  is  in  default,  pay  Ch.  xix.  s.  1. 
the  expenses  necessary  for  keeping  up  his  title,  as  fines  in  the  Vendor  must 
case  of  copyholds:  Paramore  v.  Greenslade,  1  Sm.  &  G.  541.  title.""^^ 
As  to  the  necessity  for  procuring  the  renewal  of  a  lease,  see 
Munro  v.  Taylor,  3  Mac.  &  Gr.  713.     The  vendor  of  leaseholds 
must  also  continue  to  perform  the  covenants  of  the  lease,  as  by 
keeping  up  an  insurance  necessary  to  prevent  the  property  from 
being  forfeited :  Dowson  v.  Solomon,  1  Dr.  &  Sm.  1. 

But  the  rule  does  not  apply  where  it  is  by  the  purchaser's  Purchaser  in 
own  default  that  he  has  not  completed  the  purchase  :  Minchin  v. 
Nance,  4  Beav.  332 ;  or  where  the  land  becomes  vacant  owing 
to  his  giving  the  tenant  notice  to  quit :  Harford  v.  Furrier ,  1 
Mad.  532. 


Sect.  2. — Changes  in  the  Parties. 

The  contract  is  not  discharged  by  the  death  of  the  vendor  Death  of 
or  of  the  purchaser  :   Winged  v.  Lefebury,  2  Eq.  Ca.  Ab.  32,  pi. 
43  ;  Sug.  V.  &  P.  177. 

On  the  death  of  a  vendor  who  has  entered  into  a  contract  to  To  whom  the 
sell,  the  question  whether  the  purchase-money  belongs  to  his  money  must 
heir  or  devisee  on  the  one  hand,  or  to  his  legal  personal  repre-    ^  ^^^  * 
sentatives  on  the  other  hand,  depends  upon  whether  the  contract 
is  or  is  not  binding  on  the  vendor:  Att.-Gen.  v.  Day,  1  Yes. 
sen.  220. 

If  the  contract  is  binding  the  purchase-money  belongs  to 
the  legal  personal  representatives  of  the  vendor  as  from  the 
time  fixed  for  completion :  Baden  v.  Countess  of  Pembroke,  2 
Yem.  213 ;  JEaton  v.  Sanxter,  6  Sim.  517.  But  until  the  time 
fixed  for  completion  the  rents  of  the  real  estate  will  belong  to 
the  heir  or  devisee  :  Lumsden  v.  Fraser,  12  Sim.  263.  See  also 
Fletcher  v.  Ashburner,  ]  Bro.  C.  C.  497. 

So  where  a  lessor  has  given  an  option  to  purchase  to  his  Option  to 
lessee,  and  dies  before  the  option  is  exercised,  the  purchase- 
money  belongs  to  his  legal  personal  representatives :  Laices  v. 
Bennett,  1  Cox,  167;    and  see  Re  Adams  and  The  Kensington 
Vestry,  27  Q'h.'D.  39^,399. 

C.  T 
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Ch.  XIX.  s.  2. 

Conveyancing 
Act,  1881,8.4. 


Death  of 
purchaser. 


Option  to 
purchase 
given  to 


Bankruptcy 
of  vendor. 


Bankruptcy 
of  purchaser. 


Lunacy  of 
either  party. 


By  the  4th  section  of  the  Conveyancing  Act,  1881,  the  legal 
personal  representatives  are  given  power  to  convey  the  land 
without  the  concurrence  of  the  heir  or  devisee,  provided 
the  contract  entered  into  by  the  vendor  was  one  binding  upon 
him.  If  there  is  any  doubt  as  to  this,  it  will  be  necessary  to 
obtain  the  concurrence  of  the  heir  or  devisee. 

If  the  purchaser  dies  before  completion  his  interest  in  the 
property  contracted  to  be  bought  passes  to  his  heir  or  devisee, 
but  under  Locke  King's  Act  (17  &  18  Yict.  c.  113),  and  the 
Amendment  Acts  (30  &  31  Yict.  c.  69,  and  40  &  41  Yict.  c.  34), 
the  heir  or  devisee  takes  the  real  estate,  charged  with  any  lien 
which  may  subsist  for  the  unpaid  purchase-money  in  favour  of 
the  vendor  ;  or  if  the  contract  is  subsequently  completed  by  the 
legal  personal  representatives  of  the  purchaser,  charged  in  their 
favour  with  the  amount  of  the  purchase-money  so  paid  by 
them :  Be  Cockcroft,  24  Ch.  D.  94. 

Locke  King's  Acts  will  apply  unless  the  purchaser  has  signi- 
fied a  contrary  intention,  within  the  meaning  of  the  said  Acts. 
See  40  &  41  Yict.  c.  34,  s.  1. 

Where  an  option  to  purchase  is  given  in  a  lease  to  the  lessee, 
his  executors,  administrators  or  assigns,  and  the  lessee  dies,  the 
option  can  be  exercised  by  his  legal  personal  representative,  and 
not  by  his  heir-at-law :  Re  Adams  and  The  Kensington  Vestry, 
27  Ch.  to.  394. 

The  bankruptcy  of  the  vendor  before  completion  does  not 
discharge  the  contract :  Orlehar  v.  Fletcher,  1  P.  Wms.  738  ; 
Sug,  Y.  &  P.  175. 

If  the  purchaser  becomes  bankrupt  before  completion,  his 
trustee  may  either  complete  the  contract,  or  may  disclaim  under 
sect.  55  of  the  Bankruptcy  Act,  1883,  which  provides  that 
where  any  part  of  the  property  of  the  bankrupt  consists  of  un- 
profitable contracts,  the  trustee,  notwithstanding  that  he  has 
endeavoured  to  sell,  or  has  taken  possession  of  the  property,  or 
exercised  any  act  of  ownership  in  relation  thereto,  may  disclaim 
the  property  in  manner  by  the  Act  provided.  But  if  the  trustee 
disclaims  after  the  title  has  been  accepted,  he  cannot  recover  the 
deposit :  Ex  parte  Barrel!,  L.  E.  10  Ch.  512. 

"  The  result  of  the  authorities  seems  to  be  that  dealings  of 
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sale  and  purchase  by  a  person  apparently  sane,  though  subse-  ^h.  xix.  s.  2. 
quently  found  to  be  insane,  will  not  be  set  aside  against  those 
who  have  dealt  with  him  on  the  faith  of  his  being  a  person  of 
competent  understanding :  "  per  Lord  Cranworth,  L.  C,  Elliot 
V.  Ince,  7  De  G.  M.  &  G-.  488. 

As  to  the  powers  of  the  committee  to  complete  a  contract  for 
sale,  see  the  Lunacy  Eegulation  Act,  1853  (16  &  17  Yict.  c.  70), 
s.  122. 

The  equitable  interest  of  the  purchaser  may  be  the  subject  of  Purchaser's- 
charge  or  assignment,  and  the  sub-purchaser  acquires  the  same  interest 
rights  as  against  the  original  vendor  as  belonged  to  the  original  ^^^^^    • 
purchaser  :   Wood  v.  Griffith,  1  Sw.  43,  56  ;  Baldwin  v.  Belcher, 
1  Jo.  &  Lat.  18.     But  the  sub-purchaser  must  assume  the  posi- 
tion of  the  vendee,  and  fulfil  the  duties  and  sustain  the  liabilities 
created  by  the  contract :  Shaw  v.  Foster,  L.  E.  5  H.  L.  321, 
350 ;  S.  C.  sub  nom.  McCreight  v.  Foster,  L.  E.  5  Ch.  604 ; 
and  see  Crahtree  v.  Poole,  L.  E.  12  Eq.  13.     And  the  vendor 
will  not  be  affected  by  the  purchaser's  subsequent  dealings  with 
his  equitable  interest,  or  even  entitled  to  refuse  to  convey  to 
him  unless  he  has  distinct  notice  of  the  claims  of  the  sub- 
purchaser :  Shmc  v.  Foster,  supra. 

In  like  manner  the  vendor's  lien  for  unpaid  purchase-money  Vendor's  Hen 
may  be  made  the  subject  of  charge,  but  the  purchaser  who  pays 
his  purchase-money  to  the  vendor  will  not  be  affected  by  any 
such  dealings  of  which  he  has  not  distinct  notice  :  London  and 
County  Banking  Co.  v.  Ratcliffe,  6  App.  Cas.  722  ;  and  see  Rose 
V.  Watson,  10  H.  L.  Cas.  672. 
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Sect.  1. — The  Rule  in  Equity. 

Sressen  °^  f  ^^  frequently  liappens  that  a  contract  for  the  sale  of  land  is 

the  contract,  not  completed  by  the  day  named  in  the  agreement.  In  equity 
time  has  not  been  in  this  respect  considered  as  of  the  essence 
of  the  contract ;  that  is  to  say,  the  Courts  of  Equity  have  per- 
mitted either  party  to  insist  upon  the  fulfilment  of  the  contract 
within  a  reasonable  time  after  the  day  named,  although  such 
party  was  not  himself  ready  to  complete  by  that  day :  Lloyd  v. 
Collett,  4  Bro.  C.  C.  469;  Lennon  v.  Naj^j^er,  2  Sch.  &  L.  682; 
Eoberts  v.  Berry,  3  De  Gr.  M.  &  Gc.  284 ;  Tilley  v.  Thomas,  L.  E. 
3  Ch.  61. 

Bule  at  law.  At  law  the  rule  was  different,  time  being  regarded  as  of  the 
essence  of  the  contract.  See  Berry  v.  Young,  2  Esp.  640,  note ; 
Wilde  V.  Fort,  4  Taunt.  334 ;  Ex  parte  Gardner,  4  Y.  &  C.  Ex. 
503 ;  Maryon  v.  Carter,  4  Car.  &  P.  295 ;  Stowell  v.  Robinson, 
3  Bing.  N.  C.  928 ;  Marshall  v.  Powell,  9  Q.  B.  779 ;  EansUp 
V.  Padwiek,  5  Exch.  615,  623.  Now,  however,  since  by  the 
Judicature  Act  of  1873,  s.  25,  sub-s.  7,  stipulations  in  contracts 
as  to  time  are  to  receive  in  all  Courts  the  same  construction  as 
in  a  Court  of  Equity,  it  does  not  seem  necessary  to  take  any 
further  notice  of  the  variance  which  used  to  exist :  see  Noble  v. 
Edwardes,  5  Ch.  D.  378,  393. 

Immediate  The  rule  in  equity  that  time  is  not  of  the  essence  of  the 
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contract  does  not  apply  where  it  appears  from  the  nature  of  the  ^-  ^^-  «•  ^^ 
subject-matter  of  the  contract  that  it  is  important  for  the  pur-  possession 
chaser  to  have  possession  by  the  day  fixed,  e.  g.,  if  the  contract  ^®^^^ 
relates  to  a  business :    WrigJit  v.  Howard,  1  Sim.  &  St.  190  ;  Business. 
Parker  v.  Frith,  ibid.  199  ;  in  fact,  wherever  the  property  is 
required  for  purposes  of  trade,  the  tendency  of  the  Court  has 
been  to  regard  time  as  material,  if  not  essential,  and  not  to 
enforce  specific  performance  on  behalf  of  the  vendor,  unless  he 
is  prepared  to  complete,  at  any  rate  within  a  short  time  from 
the  day  fixed  :   Walker  v.  Jeffreys,  1  Hare,  341,  348,  and  cases 
there  cited ;  see  also  Sparrow'' s  Case,  cited  2  Sch.  &  L.  604. 

On  the  sale  of  a  public-house  the  tendency  is  to  regard  the  Public- 
time  for  giving  possession  as  essential :  Seaton  v.  Maj^p,  2  Coll. 
6b6 ;  Coslake  v.  Till,  1  Euss.  376.  And  if  the  public-house  is 
sold  "  as  a  going  concern,"  it  is  now  settled  that  time  is  of  the 
essence  of  the  contract :  Da?/  v.  LuJike,  L.  E.  5  Eq.  336 ;  followed 
in  Cowles  v.  Gale,  L.  E.  7  Ch.  12  ;  and  see  Weston  v.  Savage,  10 
Ch.  D.  736. 

The  rule  in  equity  as  to  time  has  no  application  where  the  Fluctuating 
property  is  of  fluctuating  value,  such  as  mines  :    Machnjde  v.  ^ 
Weekes,  22  Beav.  533  ;  and  see  Boloret  v.  Rothschild,  1  Sim.  & 
St.  590. 

Still  less  where  it  is  of  a  steadily  diminishing  value,  as  a  life 
estate :   Withy  v.  Cottle,  T.  &  E.  78. 

Nor  will  the  rule  apply  where  the  purchaser  requires  the  For  personal 
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property  for  immediate  personal  occupation  :  Levy  v.  Lindo, 
3  Mer.  81,  84  ;  Gedye  v.  Duke  of  Montrose,  26  Beav.  45  ;  Tilley 
V.  Thomas,  L.  E.  3  Ch.  61. 

Again,  time  will  be  to  a  great  extent  regarded  as  of  the  Parties  liable 
essence  of  the  contract,  where  it  is  made  with  a  body  of  a  °    ' 

fluctuating  nature,  such  as  a  dean  and  chapter  :  Carter  v.  Dean 
of  Ely,  7  ^im.  211. 

Where  the  vendor  requires  the  money  by  a  certain  day  for  Money 
a  special  purpose,  as  to  pay  off  mortgages,  time  will  be  con- 
sidered as  of  the  essence  of  the  contract :  see  Popham  v.  Eyre, 
Lofft,  786,  813 ;  and  see  remarks  of  Eedesdale,  L.  C,  in  Crofton 
V.  Ormsby,  2  Sch.  &  L.  604 ;  and  so  in  the  case  of  the  sale  of 
a  reversionary  interest,  "  for  nd  man  sells  a  reversion  who  is 
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Ch.  XX.  s.  1.  not  distressed  for  money : "  Newman  v.  Rogers^  4  Bro.  C.  C.  391 ; 
Spurrier  v.  Eancock,  4  Yes.  667 ;  Patrick  v.  Milner,  2  C.  P.  D. 
342,  in  which  case,  however,  it  was  held  that  a  provision  for 
payment  of  interest  in  case  of  delay  in  completion  negatived 
the  presumption  that  time  was  of  the  essence  of  the  contract. 

But  in  all  cases  where  there  is  nothing  in  the  nature  of  the 
subject-matter  of  the  contract  to  make  time  essential,  it  is  neces- 
sary that  the  contract  should  either  make  time  of  the  essence 
of  the  contract,  or  should  state  the  purpose  for  which  the 
money  or  the  property  is  required  {Seton  y.  Slade,  7  Yes.  265, 
278 ;  Boelmi  v.  Wood,  1  Jac.  &  W.  419),  or  at  any  rate  distinct 
notice  to  that  effect  should  be  given :  Nokes  v.  Lord  Kilmorey, 
1  De  G.  &  S.  444;  and  see  Wehh  v.  Hughes,  L.  E.  10  Eq. 
281. 

"Where  an  option  to  purchase  is  given;  whether  by  a  will,  as 
in  Brooke  v.  Garrod,  3  K.  &  J.  608  ;  2  De  G.  &  J.  62  ;  Austin 
V.  Taivney,  L.  E.  2  Ch.  143 ;  or  by  a  lease,  as  in  Crawford  v. 
Toogood,  13  Ch.  D.  153 ;  the  option  must  be  exercised  strictly 
within  the  limit  of  time  fixed.  And  the  same  is  the  case  with 
an  option  to  renew  a  lease  :  Nicholson  v.  Smith,  22  Ch.  D.  640. 


Option  to 
purchase. 


Special  pro- 
vision in  the 
contract. 


Sect.  2. — Time  made  of  the  essence  hy  the  Contract. 

The  rule  in  equity  notwithstanding,  time  will  be  of  the  essence 
of  the  contract  if  it  is  expressly  so  provided  {Lloyd  v.  Rippingale, 
cited  1  Y.  &  C.  Ex.  410) ;  or  if  it  is  provided  that  the  con- 
tract shall  be  void  {Hudson  v.  Bartram,  3  Mad.  440),  or  may 
be  annulled  {Hudson  \. Temple,  29  Beav.  536),  if  not  performed 
by  the  day  fixed ;  or  if  it  appears  from  the  stipulations  in 
the  contract  that  the  time  fixed  for  completion  was  intended 
to  be  literally  complied  with :  Hipicell  v.  Knight,  1  Y.  &  C.  Ex. 
401,  417. 

But  a  provision  that  time  shall  be  of  the  essence  of  the  con- 
tract with  respect  to  the  delivery  of  requisitions,  does  not  make 
it  so  for  the  completion  of  the  contract :  Wells  v.  MaxtveU, 
32  Beav.  408 ;  Honcyman  v.  Marryat,  21  Beav.  14 ;  6  H.  L.  C. 
112. 
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Sect.  3. — Time  made  of  the  essence  hj  subsequent  Notice. 

Although  the  time  for  completion  has  not  been  made  of  the 
essence  of  the  contract  by  the  original  agreement,  it  is  open 
to  either  party  to  make  time  of  the  essence  by  giving  notice 
to  the  other  party  that  if  he  does  not  complete  by  a  fixed 
day  the  contract  will  be  considered  at  an  end.  Where  this  is 
done,  the  day  fixed  must  always  allow  a  reasonable  time  within 
which  to  complete. 

What  is  a  reasonable  time  depends  entirely  upon  the  parti-  Reasonable 
cular  circumstances  of  each  case.     The  question  of  reasonable- 
ness must  be  determined  as  at  the  date  when  the  notice  is  given : 
Crawford  v.  Toogood,  13  Ch.  D.  153. 

A  distinction  may  be  taken  between  cases  in  which  no  time 
has  been  fixed  by  the  contract  for  completion,  and  cases  in  which 
a  day  has  been  named. 

With  regard  to  the  former  cases,  where  the  contract  limits  no  Where  no 
time  for  completion,  each  party  is  entitled  to  a  reasonable  time  by  contract, 
for  doing  the  various  acts  which  he  has  to  do ;  and  neither 
party  has  any  right  to  limit  a  particular  time  within  which  an 
act  is  to  be  done  by  the  other,  unless  there  has  been  unreason- 
able delay  on  the  part  of  the  latter :  Green  v.  Sevin,  13  Ch.  D. 
589,  599. 

The  following  are  also  cases  in  which,  where  no  time  was 
fixed  by  the  contract,  notice  was  given  to  complete  within  a 
certain  time : —  Warde  v.  Jejfery,  4  Pri.  294 ;  Benson  v.  Lamb,  9 
Beav.  502 ;  M'Murray  v.  Spicer,  L.  E.  5  Eq.  527 ;  in  which  ■ 
cases  the  notice  was  given  by  the  purchaser :  Pegg  v.  Wisden, 
16  Beav.  239;  Craicford  v.  Toogood,  13  Ch.  D.  153;  in  which 
cases  the  notice  was  given  by  the  vendor. 

Where  the  time  is  fixed  by  the  contract  and  has  gone  by.  Where  time 
either  party  may  by  notice  bind  the  other  to  complete  within  a  tract, 
reasonable  time,  to  be  specified  in  the  notice  :  Parkin  v.  Thorold, 
16  Beav.  59,  71 ;  and  see  Heaphtj  v.  Hill,  2  Sim.  &  St.  29 ; 
JFood  V.  Machu,  5  Hare,  158 ;  Southcomb  v.  Bishop  of  Exeter, 
6  Hare,  213 ;  Taylor  v.  Brown,  2  Beav.  180 ;  JTing  v.  Wilson, 
6  Beav.  124;  Nott  v.  Riccard,  22  Beav.  307;  Ifacbryde  v. 
JFeekes,  ibid.  533 ;  in  which  cases  the  notice  was  given  by  the 
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purchaser.  And  see  Sherwood  v.  Beveridge,  3  De  Gr.  &  S.  425  ; 
Whitfield  V.  Lequeutre,  ibid.  464;  cases  in  which  the  sale  was 
by  the  Court.  In  the  case  of  Reynolds  v.  Nelson  (6  Mad.  18), 
the  notice  was  given  by  the  vendor. 


Express 
waiver. 


Implied 
waiver. 


Sect.  4. — Time  for  Completion  waived. 

Although  time  is  of  the  essence  of  the  contract,  the  exact 
fulfilment  by  the  day  named  may  be  waived  by  enlarging  the 
time. 

This  may  be  done  expressly,  as  by  fixing  a  further  day  for 
completion,  as  in  Nohes  v.  Lord  Kilmorey,  1  De  Gr.  &  S.  444 ; 
Southcomh  v.  Bishop  of  Exeter,  6  Hare,  213  ;  or,  after  the  time 
has  gone  by,  it  may  be  waived  conditionally  on  immediate 
completion :  Stewart  v.  Smith,  6  Hare,  222. 

The  time  for  completion  may  also  be  waived  by  conduct,  as 
where  one  party,  on  being  informed  that  the  other  could  not 
complete  until  the  day  after  the  day  fixed,  made  no  objection  : 
Carpenters.  Blandford,  3  Man.  &  E-y.  93. 

The  time  will  also  be  considered  as  waived  if,  after  its  ex- 
piration, the  purchase  is  proceeded  with  {King  v.  Wilson,  6  Beav. 
124  ;  Pincke  v.  Curteis,  4  Bro.  0.  C.  329),  or  negotiations  on  the 
title  are  continued  {Webb  v.  Hughes,  L.  E.  10  Eq.  281) ;  or  the 
purchaser  takes  possession  :  Boehm  v.  Wood,  1  Jac.  &  W.  419. 
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Sect.  1. — Preparation  of  the  Conveyance. 

It  is  the  duty  of  the  purchaser  to  prepare  the  conveyance  and  Prepared  by 
tender  it  to  the  vendor  for  execution  :  Poole  v.  Hill,  6  M.  &  W.  P^'^^*^^^- 
835  ;  and  see  Sug.  Y.  &  P.  241. 

The  vendor  cannot  object  to  convey  the  property  in  parcels  Separate 
on  receiving  the  whole  purchase-money,  and  on  being  paid  the 
additional  expense  occasioned  by  his  joining  in  several  convey- 
ances instead  of  one  :  Earl  of  Egmont  v.  Smith,  6  Ch.  D.  469. 

Where  the  property  is  subject  to  incumbrances  which  are  to 
be  discharged  out  of  the  purchase-money,  the  purchaser  is  en- 
titled, instead  of  taking  a  re-conveyance  to  himself,  to  have  the 
mortgage  kept  on  foot  for  his  protection  :  Cooper  v.  Carttcright, 
John.  679  ;  and  see  Clark  v.  May,  16  Beav.  273. 

The  mortgage  may  be  kept  on  foot  either  by  assigning  the 
debt  to  a  trustee  for  the  purchaser,  and  conveying  the  property 
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to  the  use  of  tlie  trustee  upon  trust  to  secure  tlie  debt,  and 
subject  thereto  in  trust  for  the  purchaser,  or  by  inserting  a 
declaration  in  the  conveyance  to  the  effect  that  the  mortgage  is 
to  be  taken  as  still  subsisting  for  the  protection  of  the  purchaser 
against  mesne  incumbrances  :  Jameson  v.  Stein,  21  Beav.  5,  13  ; 
Watts  V.  Sf/mes,  1  De  G-.  M.  &  G.  240. 

The  reconveyance  may  be  taken  direct  to  the  purchaser,  or  it 
may  be  made  to  the  vendor  by  a  previous  deed,  so  as  to  enable 
him  to  convey  a  clear  estate  to  the  purchaser :  Jones  v.  Lewis, 
1  De  Gr.  &  S.  245.  But  the  purchaser  will  have  to  pay  the 
extra  costs  occasioned  by  two  deeds  {Ibid.) ;  and  it  is  not  clear 
that  he  could  insist  upon  having  them  if  the  vendor  objected : 
Reeves  v.  Gill,  1  Beav.  375.  As  a  rule,  the  mortgagee  should  be 
made  to  convey  the  legal  estate  direct  to  the  purchaser:  see 
General  Finance  Co.  v.  Liherator  J^etiefit  Society,  10  Ch.  D.  15, 20. 


Sect.  2. — The  Parties. 

Legal  estate  The  person  in  whom  the  legal  estate  is  vested  must  join  in 
the  conveyance,  for  the  purchaser  will  not  be  compelled  to  take 
an  equitable  title  {Freeland  v.  Fearson,  L.  R.  7  Eq.  246 ;  Sug. 
Y.  &  P.  397),  unless  he  is  clearly  bound  to  do  so  by  the  con- 
tract, as  in  Sheerness  Waterworlis  Co.  v.  Poison,  29  Beav.  70. 

It  has  been  held  that  this  rule  does  not  apply  where  the  sale 
is  by  the  Court,  and  the  legal  estate  is  outstanding  in  an  infant 
(see  Sug.  y.  &  P.  397),  and  that  in  such  a  case  the  purchaser 
would  be  compelled  to  complete,  although  he  could  not  himself 
force  such  a  title  on  a  purchaser  from  him :  Ibid.  But  the 
purchaser  would  not  be  compelled  to  complete  if  there  was  any- 
thing more  than  a  dry  legal  estate,  that  is  an  estate  without 
any  interest,  outstanding  in  the  infant :  Freeland  v.  Pearson, 
L.  R.  7  Eq.  246. 

It  is  improbable  that  any  such  case  will  arise  in  the  future, 
because  the  various  Acts,  which  have  been  passed  during  recent 
years,  and  to  which  reference  is  made  below,  have  rendered  it 
possible,  if  not  easy,  to  get  in  every  outstanding  legal  estate 
which  the  purchaser  has  a  right  to  insist  upon.     It  is  sufficient 
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if  the  vendor  gets  in  the  legal  estate  under  the  Trustee  Acts  or  Ch.  xxi.  s.  2. 

otherwise  :   Catnherwell  Building  Society  v.  Holloivay,  1-3  Ch.  D. 

754. 

Where  the  person  in  whom  the  legal  estate  was  vested,  either 
as  trustee  or  as  mortgagee,  is  dead,  it  becomes  necessary  to  con- 
sider who  must  be  made  parties  in  order  to  obtain  a  conveyance 
of  that  estate. 

By  the  4th  section  of  the  Vendor  and  Purchaser  Act,  1874,  ^-  &  '^-  ^^^y 

.  .  1874  8.  4. 

which  came  into  operation  on  the  7th  of  August,  1874,  it  was 

enacted  that  the  legal  personal  representative  of  a  mortgagee  of 
a  freehold  estate,  or  of  a  copyhold  estate  to  which  the  mort- 
gagee had  been  admitted,  might,  on  payment  of  all  sums 
secured  by  the  mortgage,  convey  or  surrender  the  mortgaged 
estate.  This  section  was  held  to  apply  only  to  a  reconveyance, 
and  not  to  a  transfer :  Re  Spradbery's  Mortgage,  14  Ch.  D.  514  ; 
and  see  Re  White's  Mortgage,  29  W.  E.  820. 

By  the  5th  section  of  the  same  Act  it  was  enacted  that,  upon  V.  &  P.  Act, 
the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal  here-         ' 
ditament,  of  which  such  trustee  was  seised  in  fee  simple,  such 
hereditament  should  vest  like  a  chattel  real  in  the  legal  personal 
representative  from  time  to  time  of  such  trustee. 

This  section  was  repealed  by  sect.  48  of  the  Land  Transfer  LandTransfer 
Act,  1875  (38  &  39  Yict.  c.  87),  which  came  into  operation  on  ^ts.^^^^' 
the  1st  January,  1876,  and  which  was  as  follows: — "Section 
five  of  the  Vendor  and  Purchaser  Act,  1874,  shall  be  repealed 
on  and  after  the  commencement  of  this  Act,  except  as  to  any- 
thing duly  done  thereunder  before  the  commencement  of  this 
Act ;  and  instead  thereof,  be  it  enacted  that  upon  the  death  of 
a  bare  trustee  intestate  as  to  any  corporeal  or  incorporeal  here- 
ditament of  which  such  trustee  was  seised  in  fee  simple,  such 
hereditament  shall  vest  like  a  chattel  real  in  the  legal  personal 
representative  from  time  to  time  of  such  trustee." 

Sect.  4  of  the  Vendor  and  Purchaser  Act,  1874,  and  sect.  48  Conveyandag 
of  the  Land  Transfer  Act,  1875,  are  now  repealed  by  sect.  30  ^^o.^^^^' 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  which 
came    into  operation    on   the    1st  January,    1882,  and  which 
enacts  as  follows : — Where  an  estate  or  interest  of  inheritance, 
or  limited  to  the  heir  as  special  occupant,  in  any  tenements  or 
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Ch.  XXI.  s.  2.  hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust 
or  by  way  of  mortgage  in  any  person  solely,  the  same  shall  on 
his  death,  notwithstanding  any  testamentary  disposition,  de- 
volve to  and  become  vested  in  his  personal  representatives  or 
representative  from  time  to  time,  in  like  manner  as  if  the  same 
were  a  chattel  real  vesting  in  them  or  him ;  and  accordingly  all 
the  like  powers  for  one  only  of  several  joint  personal  repre- 
sentatives, as  well  as  for  a  single  personal  representative,  and 
for  all  the  personal  representatives  together,  to  dispose  of  and 
otherwise  deal  with  the  same,  shall  belong  to  the  deceased's 
personal  representatives  or  representative  from  time  to  time, 
with  all  the  like  incidents,  but  subject  to  all  the  like  rights, 
equities,  and  obligations,  as  if  the  same  were  a  chattel  real 
vesting  in  them  or  him,  and  for  the  purposes  of  this  section  the 
personal  representatives  for  the  time  being  of  the  deceased  shall 
be  deemed  in  law  his  heirs  and  assigns  within  the  meaning  of 
all  trusts  and  powers  :  Sub-sect.  1,  This  section,  including  the 
repeals  therein,  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act :  Sub-sect.  3. 
Where  trustee  It  will  be  seen  from  the  above  enactments  that  the  question, 
is  dead.  °  who  must  join  in  the  conveyance  to  pass  the  legal  estate  which 
was  vested  in  a  deceased  trustee  or  mortgagee,  depends  upon  the 
date  of  his  death.     Thus, 

1.  If  the  trustee  or  mortgagee  died  before  the  7th  of  August, 
1874,  the  legal  estate  passed  to  his  devisee,  or  otherwise  to  his 
heir-at-law  (see  Re  BelUs's  Trusts,  5  Ch.  D.  504 ;  Jarm.  "Wills, 
4th  ed.  I.  693  et  seq.),  and  such  devisee  or  heir-at-law  must 
still,  if  alive,  and  if  the  legal  estate  is  still  outstanding  in  him, 
join  in  the  conveyance.  It  is  to  be  observed  that  a  gift  in  a 
will  to  the  executors  of  securities  for  money,  though  made  sub- 
ject to  the  payment  of  debts,  passed  the  legal  estate  in  land 
mortgaged  to  the  testator  to  them,  so  that  they  could  convey 
without  the  concurrence  of  the  heir:  Knight  v.  Robinson ,  2  K.  & 
J.  503.  And  see  Ex  parte  Barber,  5  Sim.  451 ;  Mather  v. 
Thomas,  6  Sim.  115 ;  Re  Field,  9  Hare,  414. 

2.  If  the  trustee  (not  mortgagee)  died  on  or  after  the  7th 
August,  1874,  and  before  the  1st  January,  1876,  whether  testate 
or  intestate,  the  legal  estate  passed  to  the  legal  personal  represen- 
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tative ;  and  he  was,  between  those  dates,  the  proper  person  to  Ch.  XXI.  s.  2. 
convey  the  legal  estate. 

3.  If  no  such  dealings  took  place,  or  if  the  trustee  (not  mort- 
gagee) died  on  or  after  the  1st  January,  1876,  and  before  the 
1st  January,  1882,  then  the  legal  estate  went  to  the  devisee 
under  his  will  or  to  his  legal  personal  representative,  according 
as  the  trustee  died  testate  or  intestate ;  and  such  devisee  or  legal 
personal  representative,  as  the  case  may  be,  must  now,  if  alive, 
and  if  the  legal  estate  is  still  outstanding  in  him,  join  in  the 
conveyance. 

4.  If  the  mortgagee  died  on  or  after  the  7th  August,  1874, 
and  before  the  1st  January,  1882,  his  legal  personal  representa- 
tive has  power  to  reconvey,  but  not  to  transfer.  If  he  has  not 
reconveyed,  the  legal  estate  remains  in  the  devisee  or  heir,  as  the 
case  may  be,  and  he,  if  alive,  and  if  the  legal  estate  is  still  out- 
standing in  him,  must  now  join  in  the  conveyance. 

5.  If  the  trustee  or  mortgagee  died  on  or  after  the  1st 
January,  1882,  the  legal  estate,  irrespective  of  his  will,  vested 
in  the  legal  personal  representative,  and  he  must  join  in  the 
conveyance. 

By  trustee  in  the  above  section  of  the  Conveyancing  Act  of  Bare  tmstee. 
1881,  is  apparently  meant  a  "bare  trustee,"  whatever  that  may 
mean :  see  Christie  v.  Ovington,  1  Ch.  D.  279.  It  does  not 
seem  to  include  an  unpaid  vendor :  see  sect.  4  of  the  same  Act ; 
Morgan  v.  Swansea  Sanitary  Authority,  9  Ch.  D.  582.  Qiicere 
also,  whether  it  includes  a  trustee  without  a  beneficial  interest, 
but  having  active  duties :  Ibid. 

If  there  is  no  person  capable  of  conveying  the  legal  estate.  Trustee  Act, 
recourse  must  be  had  to  the  Trustee  Act,  1850  (13  &  14  Yict. 
c.  60),  and  a  vesting  order  obtained.  In  the  absence  of  express 
stipulation  the  expense  of  obtaining  such  order  must  be  borne 
by  the  vendor :  Bradley  v.  Munton,  16  Beav.  294 ;  Ayles  v. 
Cox,  17  Beav.  584. 

A  vesting  order  may  be  made  in  the  case  of  copyholds,  or  a  Order  vesting 
person  appointed  to  convey  under  sect.  28  of  the  Trustee  Act,  ^"^^  ° 
1850.     See  Ayles  v.  Cox,  17  Beav.  584;  Be  Iley's  Will,  9  Hare, 
221  ;  Paterson  v.  Faterson,  L.  E.  2  Eq.  31 ;  Re  Godfrey's  Trusts, 
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parties. 


Mortgagor. 


Dower. 


^  23  Ch.  D.  205.  As  to  the  right  of  the  lord  to  fines  when 
a  vesting  order  is  made,  see  Bristoiv  v.  Booth,  L.  E.  5 
0.  P.  80. 

Where  any  person  neglects  or  refuses  to  comply  with  an 
order  directing  him  to  execute  any  conveyance,  the  Court  may 
order  that  such  conveyance  shall  be  executed  by  such  person  as 
the  Court  may  nominate  for  that  purpose.  See  Judicature  Act, 
1884  (47  &  48  Yict.  c.  61),  s.  14. 

By  the  Act  8  &  9  Yict.  c.  112,  the  assignment  of  satisfied 
terms  was  rendered  unnecessary.  See,  as  to  the  meaning  of  and 
the  protection  afforded  by  an  outstanding  term.  Doe  v.  Price,  16 
M.  &  W.  603  ;  Boe  v.  MouUdale,  ibid,  689  ;  Plant  v.  Taylor, 
7  H.  &  N.  211 ;  Cottrell  v.  Hughes,  15  C.  B.  532  ;  Doe  v.  Jones, 
13  Q.  B.  774 ;  followed  in  Anderson  v.  Pignet,  L.  E.  8  Ch. 
180 ;  Freer  v.  Hesse,  4  De  Gr.  M.  &  Gr.  495 ;  Shaio  v.  Johnson, 
1  Dr.  &  Sm.  412  ;  Rooper  v.  Harrison,  2  K.  &  J.  86. 

The  vendor  must  also  procure  the  concurrence  of  all  other 
necessary  parties,  besides  the  person  in  whom  the  legal  estate 
is  vested.  A  decree  of  the  Court  that  the  vendor  shall  convey 
includes  in  effect  mortgagees  and  all  other  necessary  parties : 
Minton  v.  Kiricood,  L.  E.  3  Ch.  614. 

If  the  contract  provides  that  certain  persons  shall  join  in  the 
conveyance,  the  vendor  must  procure  their  concurrence,  and  the 
Court  will  not  enter  into  the  question  whether  they  are  proper  or 
necessary  parties :  Benson  v.  Lamb,  9  Beav.  502. 

A  mortgagor  is  not  a  necessary  party  on  a  sale  by  the 
mortgagee  under  his  power,  whether  contained  in  the  mortgage 
deed  (see  Corder  v.  Morgan,  18  Yes.  344),  or  given  by  the  Con- 
veyancing Act,  1881  (ss.  19,  21,  22). 

A  woman  married  since  the  Dower  Act  (3  &  4  Will.  lY. 
c.  105)  came  into  operation,  1st  January,  1834,  need  not  join 
for  the  purpose  of  releasing  her  dower.  Nor  a  woman  manied 
before  that  Act,  where  the  property  was  conveyed  to  her  hus- 
band to  uses  to  bar  dower.  The  Dower  Act  extends  to  dower 
in  gavelkind  lands  {Farley  v.  Bonham,  2  J.  &  H.  177),  but  not 
to  fi-eebench :  Poicdrell  v.  Jones,  2  Sm.  &  Gr.  407 ;  Smith  v. 
Adams,  5  De  Q.  M.  &  Gl^.  712. 
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As  to  tlie  proper  persons  to  join  in  the  conveyance  when  Ch.  XXI.  s.  2. 
the  vendor  or  purchaser  dies,  see  Ch.  XIX.  s.  2,  p.  273. 

Sect.  3. — Recitals. 

If  it  can  properly  be  introduced  into  the  conveyance,  a  recital  Seisin. 
that  the  vendor  is  seised  for  an  estate  of  inheritance  in  fee 
simple  in  possession  free  from  incumbrances  is  a  useful  one,  for 
after  twenty  »years  the  recital  will  become  sufficient  evidence  of 
that  fact :  Bolton  v.  London  School  Board,  7  Ch.  D.  766 ;  and 
see  Fort  v.  Clarke,  1  Euss.  601.  The  recital  should  not  run 
"  seised  or  otherwise  well  entitled,"  for  that  is  no  evidence  that 
the  legal  estate  was  in  the  vendor :  Heath  v.  Crealock,  L.  H.  10 
Ch.  22 ;  and  see  Right  v.  Bucknell,  2  B.  &  Ad.  278. 

The  recitals  should  not  contain  any  reference  to  the  sale 
having  been  by  auction  under  particulars  and  conditions,  for 
this  would  bring  them  upon  the  title. 

Where  there  is  a  discrepancy  between  the  recital  and  the  Operative 
operative  part  of  a  deed,  the  question  arises  which  is  to  prevail.  troUeT by 
"  Now  the  rule  is,  that  a  recital  does  not  control  the  operative  ^^c^*^^- 
part  of  a  deed  where  the  operative  part  is  clear :"  per  Jessel, 
M.  E.,  Daices  v.  Tredwell,  18  Ch.  D.  354,  358 ;  and  see  Holliday 
V.  Overton,  14  Beav.  467 ;  Hammond  v.  Hammond,  19  Beav.  29  ; 
Young  v.  Smith,  L.  E.  1  Eq.  180. 

But  this  only  applies  to  clear  words  of  conveyance,  not  in- 
cluding general  words  which  may  be  controlled  by  the  recital : 
Rooke  V.  Lord  Kensington,  2  K.  &  J.  753, 769.  Thus  the  general 
words  contained  in  the  operative  part  of  a  conveyance  may  be 
cut  down  by  a  recital :  Jenner  v.  Jenner,  L.  E.  1  Eq.  361 ;  and  tiLi^Uyr.  OuMi 
see  Childers  v.  Eardley,  28  Beav.  648.  On  the  other  hand,  a  ^  ■  ^^^ ' 
recital  may  be  corroborative  evidence  of  a  mistake  whereby 
parcels  were  omitted  from  the  operative  part :  Barratt  v.  Wyatt^ 
30  Beav.  442. 

A  recital  to  work  an  estoppel  must  be  certain  to  every  intent ;  Estoppel  by 
"  and  therefore  if  the  thing  be  not  precisely  and  directly  alleged, 
or  be  mere  matter  of  supposal,  it  shall  not  be  an  estoppel ;  nor 
shall  a  man  be  estopped  where  the  truth  appears  by  the  same 
instrument,  or  that  the  grantor  had  nothing  to  grant,  or  only  a 
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Eight  V.  Biichiell,  2  B.  &  Ad.  278,  281 ;  and  see 
V.  Woodicard,  6  Exch.  557;  ITills  v.  Laming ,  9  Exch. 
256 ;  Heath  v.  Crealock,  L.  E.  10  Ch.  22. 

A  party  to  a  deed  is  not  estopped  from  controverting  a  recital 
which  is  untrue,  and  which  has  been  introduced  by  mistake: 
Brooke  v.  Haymes,  L.  R.  6  Eq.  25 ;  Re  Victoria,  8^c.  Society, 
Emp8on\^  case,  L.  R.  9  Eq.  597. 

When  a  recital  is  intended  to  be  a  statement  which  all  the 
parties  to  the  deed  have  mutually  agreed  to  admit  as  true,  it  is 
an  estoppel  upon  all.  But  when  it  is  intended  to  be  the  state- 
ment of  one  party  only,  the  estoppel  is  confined  to  that  party, 
and  the  intention  is  to  be  gathered  from  construing  the  instru- 
ment :  Stroughill  v.  Buck,  14  Q.  B.  781,  787 ;  and  see  Doe  v. 
Stone,  3  C.  B.  176. 

A  party  to  a  deed  may  be  estopped  from  denying  the  truth  of 
a  recital  as  against  a  person  not  a  party :  Forsyth  v.  Bristoice,  8 
Exch.  716. 

A  married  woman  is  bound  by  a  recital  in  a  deed  executed 
and  acknowledged  by  her,  as  if  she  were  a/<?we  sole :  Jones  v. 
Frost,  L.  E.  7  Ch.  773. 

But  there  is  no  authority  to  show  that  a  party  to  the  instru- 
ment would  be  estopped  in  an  action  by  the  other  party,  not 
founded  on  the  deed  and  wholly  collateral  to  it,  from  disputing 
the  fact  so  admitted,  though  the  recitals  would  certainly  be  evi- 
dence :  Carpenter  v.  Biiller,  8  M.  &  W.  209,  212 ;  Fx  parte 
Morgan,  2  Ch.  D.  72 ;  and  see  Cracknall  v.  Janson,  11  Ch.  D.  1. 

A  man  cannot  be  required  to  execute  a  deed  containing  incor- 
rect recitals :  Hartley  v.  Burton,  L.  E.  3  Ch.  365. 


Sect.  4. —  Operative  Words. 

The  Act  8  &  9  Yict.  c.  106,  s.  2,  enacts  that  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  conveyance  of 
the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well 
as  in  livery. 

The  effect  of  this  section  was  not  to  make  the  use  of  the  word 
''  grant "  necessary.  But  it  has  been,  and  still  is,  commonly  used 
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in  convej^ances  of  real  estate,  and  the  word  "  assign  "  in  convey-  ^^'  ^^^'  ^-  ^• 
ances  of  personal  estate. 

The  word  "  convey  "  may  be  used  if  preferred.  See  sect.  49 
of  the  Conveyancing  Act,  1881. 

By  sect.  5 1  of  the  same  Act  it  is  provided  that  in  a  deed  it 
shall  be  sufficient,  in  the  limitation  of  an  estate  in  fee  simple,  to 
use  the  words  "  in  fee  simple  "  without  the  word  "  heirs."  Be- 
fore the  Act  the  use  of  the  word  "  heirs  "  was  absolutely  necessary 
to  create  or  pass  an  estate  in  fee  simple.  Now  there  are  two  ex- 
pressions of  equal  effect.  But  one  of  them  must  be  used.  The 
grant  of  a  freehold  estate  to  a  man  and  his  assigns,  or  to  a  man 
for  ever,  or  to  a  man  in  fee,  will  pass  no  more  than  a  life  estate : 
Litt.  sect.  1 ;  Co.  Litt.  20cf. 

The  proper  way  for  a  person  to  convey  freeholds  to  himself 
and  another  is  to  convey  them  to  that  other  to  hold  to  the  use  of 
himself  and  that  other.  Sect.  50  of  the  Conveyancing  Act, 
1881,  renders  a  conveyance  made  directly  unto  and  to  the  use 
of  himself  and  that  other  sufficiently  good. 

Lord St.Leonards'  Act  (22  &  23  Yict.  c.  35),  s.  21,  had  abeady 
enacted  that  any  person  should  have  power  to  assign  personal 
property,  by  law  assignable,  including  chattels  real,  directly  to 
himself  and  another  person,  or  other  persons  or  corporation,  by 
the  like  means  as  he  might  assign  the  same  to  another.  There 
was  use  in  this  enactment,  for  previously  personal  property 
could  not  be  assigned  by  one  person  to  himself  and  another 
without  two  deeds. 


Sect.  5. — The  Receipt. 

The  vendor  was  formerly  required  to  sign  a  receipt  indorsed  Indorsed 
on  the  deed  in  addition  to  that  contained  in  the  body.  It  was 
still,  however,  open  to  him  to  show  that  the  purchase-money 
had  not  been  paid,  and  to  establish  his  lien  on  the  property  for 
the  amount.  See  Copjmi  v.  Coppin,  2  P.  Wms.  291 ;  Winter  v. 
Lord  Anson,  3  Euss.  488 ;  Hawkins  v.  Gardiner,  2  Sm.  &  Gr. 
441 ;  KettleweU  v.  Watson,  21  Ch.  D.  685 ;  26  Ch.  D.  501. 

c.  u 
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Ch.  XXI.  B.  5.  guch  lien,  however,  would  not  prevail  against  a  subsequent 
purchaser  for  value  without  notice  :  White  v.  Wakefield,  7  Sim. 
401 ;  Eice  v.  Eicey  2  Drew.  73  ;  and  see  post,  pp.  317,  344. 

Now,  by  sects.  54  and  55  of  the  Conveyancing  Act,  1881,  a 
receipt  either  in  the  body  of  a  deed  or  indorsed  thereon  is  made 
a  sufficient  discharge. 

By  sect.  36  of  the  Conveyancing  Act,  1881,  it  is  provided  that 
the  receipt  in  writing  of  trustees  shall  be  a  sufficient  discharge. 

By  sect.  56  of  the  same  Act  it  is  provided  that  where  a  soli- 
citor produces  a  deed  having  in  the  body  thereof,  or  indorsed 
thereon,  a  receipt  for  consideration  money,  or  other  consideration, 
the  deed  being  executed,  or  the  indorsed  receipt  being  signed 
by  the  person  entitled  to  give  a  receipt  for  that  consideration, 
the  deed  shall  be  sufficient  authority  to  the  person  liable  to  pay 
or  give  the  same  for  his  paying  or  giving  the  same  to  the  soli- 
citor, without  the  solicitor  producing  any  separate  or  other  direc- 
tion or  authority  in  that  behalf  from  the  person  who  executed  or 
signed  the  deed  or  receipt. 

This  section  abolishes  the  rule  established  by  Vinei/  v.  Chaplin 
(2  De  Gr.  &  J.  468,  and  approved  in  Ux  parte  Swinhanks,  11 
Ch.  D.  525),  viz.,  that  the  mere  fact  that  a  solicitor  is  in  posses- 
sion of  a  deed  executed  by  his  client  does  not  authorize  him  to 
receive  the  money  for  the  client.  The  purchaser  or  mortgagee 
paying  the  money  must  have  been  prepared  to  show  that  the 
solicitor  was  expressly  authorized  by  the  client  to  receive  it : 
Ibid. 

The  section  does  not  apply  to  payment  to  a  solicitor  in  cases 
where  before  the  Act  the  client  would  not  have  been  justified  in 
authorizing  his  solicitor  to  receive  the  money  :  Be  Bellamy  and 
Metropolitan  Board  of  Works,  24  Ch.  D.  387.  Such  cases  would 
be  where  trustees  of  real  estate  with  a  power  to  sell  and  give 
receipts  sold  the  property  :  Ibid. ;  Ghost  v.  Waller,  9  Beav.  497; 
Be  Flower  and  Metropolitan  Board  of  Works,  27  Ch.  D.  592. 
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Ch.  XXI.  8.  6. 


Sect.  6. — The  Parcels. 


The  description  of  the  property  may  be  either  in  the  body  of  Description  of 
the  deed  or  in  a  schedule.  Eeference  may  be  made  to  a  map  or  ^  P^^P^^^  y- 
plan  for  further  elucidation ;  but  in  such  case  it  is  important 
that  the  map  should  be  accurate,  see  Lyle  v.  Richards,  L.  E. 
1  H.  L.  222 ;  for  unless  there  is  a  prior  unambiguous  descrip-  AmbigTious 
tion,  a  plan  afterwards  referred  to  will  be  held  to  explain  it,  the  ®^°"P*^°^- 
rule  being  "  that  as  soon  as  there  is  an  adequate  and  sufficient 
definition,  with  convenient  certainty,  of  what  is  intended  to  pass 
by  a  deed,  any  subsequent  erroneous  addition  will  not  vitiate  it, 
according  to  the  maxim  Falsa  demonstratio  non  nocet:'^  per 
Parke,  B.,  Llewellyn  v.  Earl  of  Jersey,  11  M.  &  W.  183,  189 ; 
and  see  Davis  v.  Shepherd,  L.  E.  1  Ch.  410  ;  Sowar d  v.  Earl  of 
Shrewsbury,  L.  E.  17  Eq.  378.  Again,  "  if  something  clearly 
within  the  terms  of  the  deed  had  been  omitted  from  the  inven- 
tory, such  omission  would  not  have  prevented  its  passing  by  the 
deed.  So,  on  the  other  hand,  we  cannot  hold  the  scope  of  the 
deed  to  be  enlarged  by  a  mere  reference  to  a  detailed  catalogue 
of  the  things  which  were  intended  to  be  conveyed.  Even  if  an 
express  intention  to  include  articles  not  coming  within  the  terms 
of  the  deed  had  been  shown  by  a  separate  writing,  that  could 
not  have  made  the  deed  operate  in  a  way  inconsistent  with  its 
plain  terms,  however  it  might  lay  ground  for  rectifying  it :  "  per 
James,  L.  J.,  Ex  parte  Jardine,  L.  E.  10  Ch.  322,  327 ;  and 
see  Barton  v.  Dawes,  10  C.  B.  261 ;  Sarris  v.  Pepperell,  L.  E. 
5  Eq.  1. 

Where  the  description  is  followed  by  the  words  "  as  the  same  Reference  to 

,  .11  occupation. 

IS  in  the  occupation  of  "  someone,  they  will  as  a  rule  be  con- 
sidered to  have  been  inserted  only  for  the  purpose  of  identifying 
the  property,  and  not  of  limiting  the  operation  of  the 'deed: 
Martyr  v.  Laivrence,  2  De  Gr.  J.  &  S.  261.  But  if  the  descrip- 
tion is  itself  ambiguous,  these  words  may  be  used  to  explain  it : 
Dyne  v.  Nutley,  14  0.  B.  122 ;  and  see  Fox  v.  Clarke,  L.  E.  9 
a  B.  565. 

Prima  facie  the  owner  of  land  is  entitled  to  the  surface  itself,  Minerals. 
and  all  below  it  ex  jure  nature  :  liowhotham  v.  Wilson,  8  H.  L. 
C.  348.     The  conveyance  by  the  owner  will  consequently  pass 
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Ch.  XXI.  s.  6.  all  minerals,  unless  these  are  specially  excepted,  or  unless  the 
sale  is  to  a  railway  company  or  waterworks  company.  See  ante, 
p.  172. 

"Minerals"  includes  freestone:  BellY.  Wilson,  L.  R.  1  Ch.  308; 
china  clay :  Sext  v.  Gill,  L.  R.  7  Ch.  699  ;  brick  clay :  Mid- 
land Ry.  Co.  V.  Saunchwood  Brick  and  Tile  Co.,  20  Ch.  D.  552 ; 
and  the  word  may  be  interpreted,  according  to  the  context,  to 
mean  anything  beneath  the  surface :  Ea^^l  of  Rosse  v.  Wainman, 
14  M.  &  W.  859,  2  Exch.  800;  Midland  Ry.  Co.  y.  Chechley, 
L.  E.  4  Eq.  19  ;  Tucker  v.  Linger,  8  App.  Cas.  508. 
Soil  of  high-  The  presumption  of  law,  in  the  absence  of  evidence  to  the 
i  /    i    *  /  contrary,  is  that  the  owner  of  land  abutting  on  the  highway  is 

vj^ij/at^/wl^    i^o.        entitled  to  the  soil  thereof  usque  ad  medium  filum  vice  :  Beckett 
D,Uu/y,U  l0f^\^if,m,\»  Corporation  of  Leeds,  L.  R.  7  Ch.  421,  but  qucere  whether 
this  applies  to  towns  :   Ibid. 

The  grant  of  land,  therefore,  abutting  on  the  highway  will 
carry  the  right  to  so  much  of  the  soil,  even  though  the  pro- 
perty be  described  as  bounded  by  the  highway :  Lord  v.  Com- 
missioners of  Sydney,  12  Moo.  P.  C.  473  ;  Berridge  v.  Ward,  10 
C.  B.  N.  S.  400.     But  this   does  not  apply  to  the   ground 
intended  to  be  used  as  a  highway  but  not  yet  dedicated  to  the 
public :  Leigh  v.  Jack,  5  Ex.  D.  264. 
Private  road.       Also  where  land  is  bounded  by  a  private  road,  the  presump- 
tion is  that  the  adjoining  owners  are  entitled  to  the  soil  usque 
■  ad  medium  filum:  JSolmes  v.  Bellingham,  7  C.  B.  N.  S.  329. 
Streams.  Riparian  owners  are  entitled  to  the  land  under  a  stream 

'^'h^M^  ^^^^^^  ^^  ?w6^ewm//?<m  aqu(B  :  Bickett  v.  Morris,  L.  R.  1  H.  L.  So. 

'  '  47  ;  and  see  Emhrey  v.  Owen,  6  Exch.  353.  As  to  the  rights  of 
riparian  owners  in  a  tidal  river,  see  Lyon  v.  Fishmongers''  Co.,  1 
App.  Cas.  662. 

Roadside  Strips  of  land  by  the  roadside  are,  in  the  absence  of  evidence 

strips.  ^  "^ 

to  the  contrary,  presumed  to  belong  to  the  owner  of  the  land 

which  adjoins  the  road,  and  not  to  the  lord  of  the  manor :  Steel 
V.  Prickett,  2  Stark.  463 ;  Grose  v.  West,  7  Taunt.  39 ;  Doe 
v.  Sampson,  4  C.  B.  267 ;  Bendy  v.  Simpson,  18  C.  B.  831. 
Such  strips  will  accordingly  be  presumed  to  have  passed  to  the 
purchaser  of  the  adjoining  land ;  but  it  seems  that  no  such  pre- 
sumption can  be  made  in  a  dispute  between  two  parties,  both 
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claiming  by  demises  imder  the  same  owner  of  the  freehold :  Ch.  xxi.  a.  6. 
White  V.  Hill,  6  Q.  B.  487.  

Allotments  of  inclosed  waste  lands  do  not,  without  express  Allotments, 
words,  pass  witli  the  lands  in  respect  of  which  they  are  allotted. 
See  Williams  v.  F/iillips,  8  Q.  B.  D.  437.     But  if  the  land  is 
sold  before  the  allotment  is  made,  the  allotment  must  be  made 
to  the  purchaser.     See  8  &  9  Yict.  c.  118,  s.  84. 

Hedges  and  ditches  are  presumed  both  to  belong  to  the  owner  Hedges  and 
of  the  field  on  the  side  of  the  hedge,  on  the  assumption  that  a  *^^^^^^* 
man  making  a  ditch  cuts  it  at  the  extremity  of  his  own  land, 
upon  which  he  throws  the  soil  for  the  purpose  of  making  the 
hedge,  see  remarks  of  Lawrence,  J.,  Voivles  v.  Miller,  3  Taunt. 
137,  138.  The  presumption  may,  of  course,  be  rebutted  by 
evidence  to  the  contrary,  see  Searhy  v.  Tottenham  Ry.  Co., 
L.  E.  5  Eq.  409. 

The  purchaser  is  entitled  to  a  right  of  way  to  his  property,  Way  of 
and  such  a  right  is  impliedly  granted  in  every  conveyance,  ^^^®^^*y* 
whether  the  words  "  together  with  all  ways  appertaining  "  are  /w*r  i/^  Lna 
inserted  or  not :  Finnington  v.  Galland,  9  Exch.  1 ;  Gayford  v. 
Moffatt,  L.  E.  4  Ch.  133.     A  way  will  not  pass  unless  it  is 
a  way  of  necessity :  Brett  v.  Cloicser,  5  C.  P.  D.  376 ;  and  there- 
fore a  way  which  is  convenient  merely,  but  not  necessary,  is  not 
granted  by  implication,  even  though  the  conveyance  expressly 
includes  "  all  ways  appertaining :  "  Ibid.     And  the  grantee  is 
only  entitled  to  one  way  of  necessity,  which  the  grantor  may 
select :  Bolton  v.  Bolton,  11  Ch.  D.  968;  unless  the  purchaser 
has  been  led  to  expect  that  he  will  be  entitled  to  a  right  of  way 
over  a  particular  road  :   Watts  v.  Kelson,  L.  E.  6  Ch.  166,  172. 

The  grant  of  a  piece  of  land,  "  together  with  all  ways  now  Grant  of 
used  or  enjoyed  therewith,"  will  pass  to  the  grantee  a  right  of  ^-^  aU ways, 
way  along  a  clearly  defined  path  over  adjoining  land  of  the 
vendor,  and  at  the  date  of  the  grant  actually  used  for  the  pur-    t, 
poses  of  the  land  which  is  granted,  even  though  the  path  did 
not  exist  prior  to  the  imity  of  possession  of  the  two  pieces  of 
land  in  the  grantor :  Barkshire  v.  Grubb,  18  Ch.  D.  616 ;  and  see 
Kay  V.  Oxley,  L.  E.  10  Q.  B.  360 ;  Bayley  v.  G.  W.  By.  Co., 
26  Ch.  D.  434,  not  following  Thomson  v.   Waterlow,  L.  E.  6 
Eq.  3b  ;  Langley  v.  Hammond,  L.  E.  3  Ex.  161. 
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Ch.  XXI.  8.  6.      Where  a  right  of  way  passes  as  appurtenant  to  a  piece  of 

Right  of  way  land,  the  purchaser  and  persons  claiming  under  him  are  entitled 

for  all  pSr!      to  use  the  road  for  all  purposes  connected  with  the  land  :  Watts 

poses.  ^   Kelson,  L.  E.  6  Ch.  166 ;  Thorpe  v.  Brumfitt,  L.  E.  8  Ch. 

650  ;  and  the  same  rule  applies  in  favour  of  the  vendor  where  a 

right  of  way  is  expressly  or  impliedly  reserved  as  appurtenant  to 

the  land  retained :  Davies  v.  Sear,  L.  E.  7  Eq.  427. 

A  right  of  way  which  is  not  appurtenant   to  the  land  of 
the  grantee  is  a  right  in  gross,  and  does  not  pass  to  the  assigns 
of  the  grantee.     See  Thorpe  v.  Brumfitt,   L.  E.   8  Ch.  650, 
explaining  Achroyd  v.  Smith,  10  C.  B.  164. 
Continuous  The  purchaser  of  part  of  a  tenement  is  entitled  to  all  those 

easements        continuous  and  apparent  easements  over  the  other  part  which 
^  jand ?etai^ed.  ^^®  necessary  for  the  enjoyment  of  the  part  granted,  and  have 

y^,^a!"^''^      '  ^een  hitherto  used  therewith  :   Wheeldon  v.  Burroivs,  12  Ch.  D. 
6'L^  ^  "^UjJcoUai  U>     31.     Thus  there  will  pass  a  right  to  support :  Richards  v.  Rose, 

3Kt2>,^fr^  ''^'  9  ^^^^-  ^1^  '  ^^^^y  ^-  -^^^"^^^^^  21  Ch.  D.  559 ;  and  see  ante, 
p.  214 ;  a  right  to  use  a  watercourse  :  Watts  v.  Kelson,  L.  E.  6 
Ch.  166 ;  a  right  to  the  use  of  a  drain  :  Pyer  v.  Carter,  1  H.  & 
N.  916 ;  a  right  to  light  for  existing  windows  :  Compton  v. 
Richards,  1  Pri.  27  ;  Allen  v.  Taylor,  16  Ch.  D.  355  ;  but  not  for 
windows  opened  by  the  purchaser  after  the  sale :  Blanchard  v. 
Bridges,  4  A.  &  E.  176. 

But  such  rights  in  favour  of  the  purchaser  over  land  retained 

^/JJ'      /'    /    /IUj      ^^  ^^  vendor  will  not  be  implied  as  extending  beyond  the 

d^tiJb'Sil!^  interest  of  the  latter  in  such  land  at  the  time  of  sale.     Thus, 

^  where  the  vendor  of  a  house  was  lessee  of  the  adjoining  land, 

and  after  the  conveyance  of  the  house,  acquired  the  reversion 

on  the  lease,  it  was  held  that  he  might,  after  the  expiration  of 

the  lease,  build  on  the  land  so  as  to  block  up  the  windows  of 

the  house  he  had  sold,  such  windows  not  being  ancient  lights  : 

Booth  V.  Alcock,  L.  E.  8  Ch.  663. 

Continuous  The  vcudor  selling  part  of  a  tenement  will  not  be  entitled  to 

ea^ementr'^*    any  apparent  continuous  easements  over  the  part  sold  for  the 

over  part  of     benefit  of  the  part  retained,  unless  such  easements  are  absolutely 

necessary,  such  as  a  right  to  support  or  a  right  of  way.     See 

Wheeldon  v.  Burroivs,  12  Ch.  D.  31,  dissenting  on  this  point 

from  Pyer  v.  Carter,  1  H.  &  N.  916.     Thus  the  vendor  cannot 
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prevent  the  purchaser  from  building  so  as  to  block  up  the  win-  Ch-  XXI.  s.  6. 
dows  of  the  house  retained :  Curriers'  Co.  v.  Corhett,  2  Dr.  & 
Sm.  355;  Ellis  y.  ^Manchester  Carriage  Co.^  2  0.  P.  D.  13; 
Wheeldon  v.  Burrows,  12  Ch.  D.  31.  <{.  ilu^yc((  *-  dntA^   io  Alf-ftU^y^^o. 

But  where  the  house  and  piece  of  land  are  both  sold  at  the  Land  con- 
same   time  to  separate  purchasers,  and  conveyed  by  contem-  by'^ntem-^^ 

poraneous  conveyances,  each  purchaser  beins:  aware  of  the  con-  po^aneous 

...  conveyances, 

veyance  to  the  other,  the  purchaser  of  the  adjoining  land  cannot 

block  up  the  windows  of  the  house  :  Allen  v.  Taylor,  16  Ch.  D. 

355. 

Wherever  the  vendor  intends  to  retain  the  benefit  of  any  Easements 

easements  over  the  land  sold,  such  rights  should  be  expressly  expressly 

reserved :  Suffiehl  v.  JBroivn,  4  De  Gr.  J.  &  S.  185.    The  Court  will  granted  or 

,  .        reserved. 

not  imply  a  reservation  from  the  conveyance,  such  as  a  reservation 

of  a  right  to  light  to  new  houses,  from  the  description  of  the 

land  conveyed  as  bounded  by  building  land :  Swansboroicgh  v. 

Coventry,  9  Bing.  305. 

So,  wherever  the  purchaser  has  contracted  for  any  easement 
not  necessary  for  the  enjoyment  of  the  land  purchased,  he  should 
see  that  an  express  grant  is  inserted  in  his  conveyance,  see 
Barloic  v.  Rhodes,  1  Cr.  &  M.  439,  448. 

Every  conveyance  of  land  made  since  the  1st  January,  1882,  Greneral  words 
passes  all  the  appurtenances  to  the  land,  and  all  the  estate  of  clause, 
the  grantor  therein,  unless   otherwise   provided  by  the  deed. 
See  sects.  6,  63  of  the  Conveyancing  Act,  1881.     It  is  no  longer 
therefore  necessary  to  insert  general  words  or  an  estate  clause. 


Sect.  7. — Covenants  for  Title. 

Covenants  for  title  are  now  implied  by  the  use  of  the  words 
provided  by  sect.  7  of  the  Conveyancing  Act,  1881. 

In  a  conveyance  of  freeholds  by  an  absolute  owner  the  usual  In  conver- 
covenants  (see  Form  A)  are  impliedly  given  by  the  person  con-  lute  owner, 
veying  "  as  beneficial  owner." 

In  a  conveyance  of  leaseholds  a  further  covenant  as  to  the 
validity  of  the  lease  (see  Form  B)  is  implied  by  the  use  of  those 
words. 
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Ch.  XXI.  8.  7. 

In  mortgages. 


Person  direct- 
ing "  as  bene- 
ficial owner." 


Covenant 
against  in- 
cumbrances. 


Covenants  by 
beneficiaries. 


Covenant  by 
settlor. 


Covenants 
by  married 
women. 


In  a  mortgage  of  freeholds  absolute  covenants  for  title  (see 
Form  C)  are  impliedly  given  by  the  person  conveying  "  as  bene- 
ficial o-svner." 

In  a  mortgage  of  leaseholds  a  further  covenant  as  to  the 
validity  of  the  lease  and  the  payment  of  rent  and  performance 
of  covenants  (see  Form  D)  is  implied  by  the  use  of  those  words. 

Where  a  person  conveys  by  the  direction  of  another  "  as 
beneficial  owner,"  the  covenants  for  title  are  impliedly  given  by 
the  person  so  directing.     See  sub-sect.  2. 

A  covenant  against  incumbrances  is  impliedly  given  by  any 
person  who  conveys  as  trustee,  or  as  mortgagee,  or  as  personal 
representative  of  a  deceased  person,  or  as  committee  of  a  lunatic 
so  found  by  inquisition.     See  Form  F. 

On  a  sale  by  trustees,  where  the  persons  entitled  to  the  pro- 
ceeds of  sale  are  absolutely  entitled,  it  has  been  the  practice,  in 
the  absence  of  any  stipulation  to  the  contrary,  to  make  them 
enter  into  covenants  for  title  to  the  extent  of  their  interests, 
see  Loyd  v.  Griffith,  3  Atk.  264.  "Where,  however,  the  sale  is 
by  the  Court,  and  the  trustees  have  power  to  convey  and  give 
receipts,  covenants  for  title  from  the  beneficiaries  cannot  be 
insisted  upon  :  Cottrell  v.  CottreU,  L.  E.  2  Eq.  330.  And  it  is 
usual  in  sales,  not  by  the  Court,  to  provide  that  the  concurrence 
of  the  beneficiaries  shall  not  be  required. 

A  limited  covenant  for  further  assurance  is  impliedly  given 
by  any  person  who  conveys  as  settlor.     See  Form  E. 

Where  a  married  woman,  entitled  to  her  separate  use,  sells 
land,  she  must  convey  "as  beneficial  owner,"  and  give  the 
covenants  thereby  implied.  Where,  however,  she  is  not  entitled 
for  her  separate  use,  and  she  and  her  husband  together  are 
selling,  it  seems  that  she  should  convey  by  the  direction  of 
her  husband  as  beneficial  owner,  and  he  should  also  convey  as 
beneficial  owner.  In  this  way  covenants  for  title  on  the  part 
of  the  husband  only  will  be  implied,  which  will  be  in  accord- 
ance with  the  former  practice.  Sub-sect.  3  of  the  7th  section 
of  the  Conveyancing  Act  contemplates  the  wife  and  husband 
each  conveying  "  as  beneficial  owner,"  thereby  implying  cove- 
nants on  the  part  of  each.  The  Act,  however,  does  not  ex- 
pressly confer  any  right  upon   the  purchaser  to  require  more 
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than  it  was  the  practice  to  give  before  the  Act,  and  it  seems  Ch.  xxi.  s.  7. 
that  the  wife  might  refuse  to  give  any  covenants  for  title. 

Where  property  is  sold  by  a  tenant  for  life,  or  by  trustees  Covenants  by 
with  his  consent,  he  must  enter  into  covenants  for  title,  whether 
his  estate  be  legal  or  equitable :  Re  London  Bridge  Acts,  13 
Sim.  176  ;  Earl  Poulett  v.  Hood,  L.  E.  5  Eq.  115 ;  Re  Sawyer 
8f  Baring^s  Contract,  33  W.  E,.  26.  The  covenants  on  his  part 
may  be  limited  by  providing  that  so  far  as  regards  the  remainder 
expectant  on  his  life  estate,  the  covenants  shall  not  extend  to 
the  acts,  deeds,  or  defaults  of  any  person  other  than  himself 
and  persons  claiming  under  him.  See  Dart's  Y.  &  P.  548, 
5th  ed. 

The  covenants  for  title  implied  under  the  Conveyancing  Act  Conveyance 
are  not  intended  to  apply,  or,  at  any  rate,  are  not  appropriate  °  °^^^  ^ 
to  a  covenant  to  surrender  copyholds.  In  this  case,  the  cove- 
nant should  be  to  the  effect  that  the  vendor  has  good  right  to 
surrender.  The  implied  covenant  is  to  the  effect  that  the  vendor 
has  good  right  to  convey ;  and  even  if,  which  seems  doubtful, 
the  interpretation  clause  (sect.  2,  v.)  extends  to  the  implied 
covenants,  it  would  only  make  covenant  mean  that  he  has  good 
right  to  covenant  to  surrender.  It  seems,  therefore,  that  in 
deeds  covenanting  to  surrender  copyholds,  the  old  covenants  for 
title  should  properly  be  inserted  as  before  the  Act. 

In  a  deed  conferring  the  right  to  admittance  to  copyhold  or  Deeds  con- 
customary  land,  but  not  including  a  demise  by  way  of  lease  at  righTfo  ad- 
a  rent,  or  any  customary  assurance  other  than  a  deed  conferring  ^^^^a^^ce. 
the  right  to  admittance,  covenants  for  title  may  be  implied 
under  sect.  7.     See  sub-sect.  5. 

No  surrender  is  necessary  upon  a  deed  conferring  the  right 
to  admittance  to  copyholds,  such  as  a  bargain  and  sale  by  trus- 
tees of  a  will,  an  appointment  by  the  trustee  of  a  bankrupt 
under  sect.  50,  sub-sect.  4,  of  the  Bankruptcy  Act,  1883,  a 
conveyance  by  a  person  appointed  to  convey  under  sect.  28  of 
the  Trustee  Act,  1850,  or  by  a  tenant  for  life  under  the  Settled 
Land  Act,  1882.  After  the  execution  the  purchaser  has  a  right 
to  be  admitted  forthwith.  The  covenants  implied  under  the 
Conveyancing  Act  are  accordingly  sufficiently  appropriate.  A 
covenant  to  surrender,  on  the  other  hand,  confers  no  right  to 
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Ch.  XXI.  s.  7.  admittance,  but  requires  to  be  followed  by  a  surrender  before 
the  purchaser  can  claim  to  be  admitted. 


Sect.  8. — Execution. 

Signing.  The  deed  must  be  executed  by  all  parties  to  be  bound  by  it. 

Execution  means  sealing  and  delivery.  Whether  signing  is 
absolutely  necessary  is  a  matter  of  doubt,  but  in  practice  it  is 
always  required :  see  Williams'  Eeal  Property,  158,  14th  ed. 

Sealing.  The  sealing  may  be   done  by  another  person  previous   to 

execution  by  the  party ;  and  if  he  then  delivers  it  as  his  deed, 
this  is  sufficient  allowance  by  him  of  the  seal,  and  so  a  good 
deed :  Shep.  Touch.  57 ;  and  see  Ball  v.  Dunsterville,  4  T.  R. 
313. 

Delivery.  A  deed  is  delivered  by  the  party  declaring  that  he  delivers.it 

as  his  act  and  deed,  and  putting  his  finger  at  the  same  time  on 
the  seal,  although  he  retains  the  deed  in  his  possession  :  Xenos 
V.  Wick/mm,  L.  R.  2  H.  L.  296  ;  Doe  v.  Knight,  5  B.  &  C.  671. 
Delivery  to  a  third  person  for  the  use  of  the  party  in  whose 
favour  the  deed  is  executed  is  sufficient  delivery:  Ibid.;  or 
delivery  to  the  attorney  of  the  party  executing,  who  afterwards 
delivers  it  to  the  party  in  whose  favour  it  is  executed  :  Gnigeon 
V.  Gerrard,  4  Y.  &  C.  Ex.  119.  See  also  Hall  v.  Enderhj,  12 
Q.  B.  699. 

Time  of  The  deed  will  take  effect  from  the  moment  of  delivery :  Doe 

taking  effect.  ^  Enight,  5  B.  &  C.  671 ;  Grugeon  v.  Gerrard,  4  Y.  &  0.  Ex. 
119,  even  though  not  communicated  to  the  person  in  whose 
favour  it  is  made :  Exton  v.  Scott,  6  Sim.  31 ;  Fletcher  v. 
Fletcher,  4  Hare,  67. 

Escrow.  If  it  be  delivered  as  an  escrow,  and  afterwards,  on  the  per- 

formance of  the  condition,  be  delivered  to  the  party  in  whose 
favour  it  is  made,  it  takes  effect  as  from  the  time  of  its  execu- 
tion ;  Williams'  Eeal  Property,  155 ;  and  see  Bowker  v.  Burde* 
kin,  11  M.  &  W.  128,  147;  Nash  v.  Flgn,  1  J.  &  Lat.  162, 
175. 

Order  of  "  When  two  deeds  are  executed  on  the  same  day,  the  Court 

doccis 

must  inquire  which  was  in  fact  executed  first ;  but  if  there  is 
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anything  in  the  deeds  themselves  to  show  an  intention  either  Ch.  xxi.  s.  8. 

that  they  shall  take  effect  pari  passu,  or  even  that  the  later  deed 

shall  take  effect  in  priority  to  the  earlier,  in  that  case  the  Court 

will  presume  that  the  deeds  were  executed  in  such  order  as 

to  give  effect  to  the  manifest  intention  of  the  parties :  "   per 

Fry,  J.;  Gartside  v.  Silkstone  Coal  and  Iron  Co.,  21  Ch.  D.  762, 

767. 

The  execution  is  usually  attested  by  two  witnesses,  though  Attestation, 
the  deed  would  not  be  void  even  without  any.     See  "Williams' 
Eeal  Property,  201 ;  Seal  v.  Claridge,  7  Q.  B.  D.  516,  519  ; 
unless  the  deed  is  one  requiring  special  attestation,  as  to  which, 
see  22  &  23  Yict.  c.  35,  s.  12,  ante,  p.  196. 

In  the  case  of  Viney  v.  Chaplin  (2  De  Gr.  &  J.  468),  it  was  Conveyancing: 
laid  down  that  a  purchaser  had  a  right  to  see  the  execution  of  ^  g'  ^^^^ 
the  conveyance  attested  by  a  witness  of  his  own,  and  to  be 
present.  See  also  Essex  v.  Daniell,  L.  R.  10  C.  P.  538.  This 
has  now  been  altered  by  the  8th  section  of  the  Conveyancing 
Act,  1881,  which  provides  that,  on  a  sale,  the  purchaser  shall 
not  be  entitled  to  require  that  the  conveyance  to  him  be  exe- 
cuted in  his  presence,  or  in  that  of  his  solicitor  as  such ;  but  he 
shall  be  entitled  to  have  at  his  own  cost  the  execution  of  the 
conveyance  attested  by  some  person  appointed  by  him,  who 
may,  if  he  thinks  fit,  be  his  solicitor. 

Previously  to  the  commencement  of  the  Conveyancing  Act,  Execution  by 
1881,  it  was  necessary  for  an  attorney  to  execute  in  the  name  of 
his  principal  and  not  in  his  own  name :   Wilks  v.  Back,  2  East, 
142. 

Now,  by  sect.  46  of  that  Act,  which  applies  to  powers  given  Conveyancing 
before  as  well  as  after  the  Act,  it  is  provided  that  the  donee  of  g  45^      ' 
a  power  of  attorney  may  execute  any  assurance  with  his  own 
name  and  signature  and  his  own  seal. 

The  8th  section  of  the  Conveyancing  Act,  1882,  renders 
everything  done  under  a  power  of  attorney,  given  for  valuable 
consideration  and  expressed  to  be  irrevocable,  valid  in  favour  of 
a  purchaser ;  and  the  9th  section  renders  everything  done  under 
a  power  of  attorney,  expressed  to  be  irrevocable  for  any  fixed 
time  therein  specified,  not  exceeding  one  year,  whether  given 
for  valuable  consideration  or  not,  vahd  in  favour  of  a  purchaser. 
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attorney  were  absolutely  revoked  by  the  death  of  the  donor  : 
see  tFatson  v.  King,  4  Camp.  272  ;  Pearson  v.  Amicable  Assur- 
ance Office,  27  Beav.  229. 

Execution  by  The  committee  of  a  lunatic  should  execute  the  deed  in  the 
name  and  with  the  seal  of  the  lunatic,  but  he  should  sign  his 
own  name.  It  is  sufficient  if  the  testimonium  clause  is  in  the 
usual  form  and  the  deed  be  executed  by  the  committee:  see 
Laurie  v.  Lees,  7  App.  Gas.  19. 


Sect.  9. — Acknowledgment  by  Married  Woman, 

If  the  deed  purports  to  deal  with  the  real  estate  of  a  married 
woman  to  which  she  is  not  entitled  for  her  separate  use,  her 
husband  must  concur,  and  the  deed  must  be  acknowledged  by 
her  under  sect.  79  of  the  Fines  and  Eecoveries  Act  (3  &  4  Will. 
IV.  0.  74),  and  sect.  7  of  the  Conveyancing  Act,  1882.  If  she 
is  entitled  for  her  separate  use,  otherwise  than  under  the  Married 
Women's  Property  Act,  1882,  then,  if  she  is  not  restrained 
from  alienation,  she  can  dispose  of  her  equitable  interest,  as  if 
she  were  a  feme  sole,  without  the  concurrence  of  her  husband 
and  without  acknowledgment :  Taylor  v.  Meads,  4  De  Gr.  J.  &  S. 
597.  But,  in  order  to  pass  the  legal  estate,  unless  it  is  out- 
standing in  trustees  for  her  who  can  in  that  event  convey  it  as 
she  directs,  her  husband  must  join  and  the  deed  must  be  ac- 
knowledged by  her :  see  Dav.  Conv.  II.  196 ;  and  judgment  of 
Lord  Selborne,  L.  C,  Cahill  v.  Cahill,  8  App.  Cas.  420. 

By  sect.  2  of  the  Married  Women's  Property  Act,  1882,  it  is 
enacted  that  every  woman  who  marries  after  the  commencement 
of  this  Act  {i.e.,  the  1st  of  January,  1883)  shall  be  entitled  to 
have  and  to  hold  as  her  separate  property,  and  to  dispose  of  by 
will  or  otherwise,  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or 
devolve  upon  her  after  marriage.  And  by  sect.  5  it  is  enacted 
that  every  woman  married  before  the  commencement  of  this  Act 
shall  be  entitled  to  have  and  to  hold,  and  to  dispose  of  by  will 
or  otherwise  as  her  separate  property,  all  real  and  personal  pro- 
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perty,  her  title  to  whicli,  whether  vested  or  contingent,  and  cii.  xxi.  s.  9. 
whether  in  possession,  reversion,  or  remainder,  shall  accrue  after 
the  commencement  of  this  Act. 

Therefore  in  no  case  will  a  woman  married  on  or  after  the  1st 
of  January,  1883,  have  to  acknowledge  the  deed.  A  woman 
married  before  that  day  will  only  have  to  acknowledge  the  deed 
in  order  that  it  may  pass  the  legal  estate  in  realty  acquired 
before  that  day. 


Sect.  10. — Inrohnent. 

Under  the  Mortmain  Act  (9  Greo.  II.  c.  36),  s.  1,  all  convey-  Mortmain 
ances  of  lands  for  charitable  purposes  not  being  for  valuable 
consideration  must  be  by  deed  executed  twelve  months  before 
the  death  of  the  donor,  and  inroUed  within  six  months  from 
execution. 

A  deed  so  inroUed  is,  when  the  grantee  has  survived  twelve 
months  after  the  date  of  the  conveyance,  good  and  effectual 
from  the  day  of  execution :  Tnje  v.  The  Corporation  of  Gloucester, 
14  Beav.  173. 

The  Fines  and  Eecoveries  Act  (3  &  4  Will.  lY.  c.  74),  requires  Barring  of 
for  the  barring  of  an  estate  tail  in  freeholds  the  consent  of  the 
protector,  if  any,  to  create  a  larger  estate  than  a  base  fee,  sect. 
34 ;  the  disposition  to  be  by  deed,  and  if  by  a  married  woman 
with  her  husband's  concurrence,  and  acknowledged  by  her,  sect. 
40  ;  the  deed  to  be  inrolled  within  six  months,  sect.  41 ;  and  if 
the  protector's  consent  be  given  by  a  separate  deed,  such  deed  to 
be  inrolled  with  or  before  the  disentailing  assurance,  sect.  46. 

For  the  barring  of  an  estate  tail  in  copyholds  (if  such  exists 
according  to  the  custom  of  the  manor,  see  Doe  v.  Truly,  2  W. 
Bl.  944)  the  Fines  and  Eecoveries  Act  requires,  if  the  estate  be 
legal,  a  surrender,  sect.  50 ;  if  the  estate  be  equitable,  either  a 
surrender*  or  a  deed  entered  on  the  Court  rolls  of  the  manor, 
sects.  50,  53.  The  deed  by  which  the  protector's  consent  is 
given  must  in  like  manner  be  entered  either  at  or  before  the 
surrender,  sect.  51 ;  or  his  consent,  if  not  by  deed,  must  be 
given  to  the  person  taking  the  surrender,  and  entered  on  the 
rolls  under  sect.  52. 
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Where  eopyliolds  of  a  manor,  in  wHoli  no  custom  exists  to 
entail,  are  limited  to  a  man  and  the  heirs  of  his  body,  such  limi- 
tation creates  a  fee  simple  conditional  at  common  law :  Doe  v. 
Clark,  5  B.  &  Aid.  458. 


Covenant  for 
production. 


Acknowledg- 
ment and 
undertaking. 


Sect.  11. — Production  of  Deeds. 

It  was  formerly  held  that  a  purchaser  was  not  bound  to  com- 
plete without  the  title  deeds,  unless  he  got  a  legal  covenant  for 
their  production,  i.  e.,  a  covenant  which  runs  with  the  land 
(Barclay  v.  Maine,  1  Sim.  &  St.  449 ;  and  see  Fain  v.  Ayers,  2 
Sim.  &  St.  533) ;  but  by  sect.  2,  sub-sect.  3,  of  the  Vendor  and 
Purchaser  Act,  1874,  an  equitable  right  to  production  of  docu- 
ments is  made  sufficient ;  and  by  sub-sect.  4  covenants  for  pro- 
duction are  to  be  furnished  at  the  expense  of  the  purchaser,  and 
perused  and  executed  by  the  vendor  and  necessary  parties  other 
than  the  purchaser  at  the  vendor's  expense. 

By  the  Conveyancing  Act,  1881,  sect.  9,  it  is  provided  that 
where  a  person  retains  possession  of  documents,  and  gives  to 
another  an  acknowledgment  in  writing  of  the  right  to  produc- 
tion of  those  documents,  and  to  delivery  of  copies,  that  acknow- 
ledgment shall  have  an  effect  equivalent  to  the  covenant  for 
production  and  deKvery  of  copies  which  was  formerly  in  use. 
See  sub-sects.  2 — 8.  Where  the  person  retaining  possession  of 
documents  gives  to  another  an  undertaking  for  safe  custody 
thereof,  it  shall  impose  upon  him  an  obligation  to  keep  the 
documents  safe.     See  sub-sects.  9 — 11. 

The  acknowledgment  and  undertaking  are  equivalent  to  the 
covenant  for  production  and  for  safe  custody  formerly  given. 
They  need  not  be  by  deed,  but  must  be  in  writing.  The  usual 
practice  is  to  insert  them  in  the  conveyance  itself,  but  this  should 
not  be  done  if  it  is  desired  to  keep  any  of  the  documents  off  the 
title. 

The  obligations  imposed  by  this  section  bind  the  person  having 
possession  or  control  of  the  documents  fi'om  time  to  time,  but  so 


PRODUCTION  OF  DEEDS.  303 

long  only  as  Lie  has  possession  or  control  of  them.     See  sub-sects.    ^^^P-  ^^i- 


2,9. 

An  absolute  owner,  who  is  selling,  gives  both  the  acknowledg-  Absolute 
ment  and  the  undertaking.     Trustees  and  mortgagees  give  the  trustees, 
acknowledgment,  but  not  the  undertaking,  see  Onslow  v.  Lord 
Londeshorough,  10  Hare,  67 ;   Dav.  Conv.  Yol.  II.  657,  4th  ed. 

Mortgagees  could  not,  as  a  rule,  be  compelled  to  produce  Mortgagees, 
their  title  deeds  until  they  were  paid  off,  see  Greenivood  v.  Roth- 
well,  7  Beav.  291 ;  Langstaff  v.  Nicholson,  25  Beav.  160,  Sug. 
Y.  &  P.  445  ;  unless  they  were  consenting  to  a  sale  by  the  Court  : 
Livesey  v.  Harding,  1  Beav.  343.  See  now,  however.  Convey- 
ancing Act,  1881,  s.  16,  as  to  mortgages  made  after  the  com- 
mencement of  the  Act. 

It  is  to  be  observed  that  the  acknowledgment  and  undertaking 
imder  sect.  9  of  the  Conveyancing  Act  can  only  be  given  by  a 
person  who  retains  the  deeds.  If,  therefore,  part  of  an  estate  in 
mortgage  is  being  sold,  the  mortgagees  can  give  the  acknow- 
ledgment, but  the  mortgagor  cannot,  in  lieu  of  the  covenant  for 
safe  custody,  give  the  undertaking.  It  seems,  therefore,  that 
he  must  give  the  covenant  to  that  effect  in  the  same  manner  as 
prevailed  before  the  Conveyancing  Act. 

The  legal  tenant  for  life  of  freeholds  is  entitled  to  the  custody  Tenant  for 
of  the  title  deeds :  Garner  v.  Hannyngton,  22  Beav.  627 ;  All-  custody. 
wood  V.  Seywood,  1  H.  &  C.  745 ;  Leathes  v.  Leathes,  5  Ch.  D. 
221  ;  and  see  Ex  j^arte  Rogers,  26  Ch.  D.  31 ;  unless  he  has  been  A?  li  fuJ  ^Iruc*  ,  i^ 
guilty  of  misconduct  with  respect  to  them:  Jenner  y.  Morris,^^'^-^^*^^'^^^^' 
L.  R.  1  Ch.  603 ;  or  there  is  a  pending  suit :  Stanford  v.  Roberts,  L^X^ 

L.  R.  6  Ch.  307  ;  or  they  have  been  impounded  by  the  Court 
for  safe  custody  :  Ford  v.  Peering,  1  Yes.  jun.  72.  If  the  tenant 
for  life  is  only  equitably  entitled,  it  seems  that  if  he  has  got  the 
deeds  he  may  keep  them,  but  that  if  the  trustees  have  got  them, 
they  may  keep  them,  see  Taylor  v.  Sparrotv,  4  Griff.  703  ;  Lady 
Langdale  v.  Briggs,  8  De  Gl.  M.  &  Gr.  391,  416.  If  the  tenant 
for  Hfe  has  the  deeds  he  must  give  the  acknowledgment  and 
undertaking  under  sect.  9  of  the  Conveyancing  Act. 

Where  the  purchaser  does  not  get  deeds  he  is  entitled  to  have  Attested 

CODIGS 

attested  copies.     Formerly  the  expense  of  these  was  payable  by 
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Chap.  XXI.    the  vendor  in  the  absence  of  express  stipulation  :  Boiighton  v. 
— !— ^ Jetvell,  15  Yes.  176  ;  Cotton  v.  Scudamore,  1  K.  &  J.  321.     But 

now,  by  the  Conveyancing  Act,  1881,  s.  3,  sub-s.  6,  the  expense 

is  thrown  on  the  purchaser. 

A  person  having  a  right  to  production  of  documents  has  also 

a  right  to  take  copies  of  them  :  Pratt  v.  Pratt,  30  W.  E.  837. 
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Sect.  1. — The  Duties. 

By  the  Stamp  Act,  1870  (33  &  34  Yict.  c.  97),  s.  3,  the  instru- 
ments specified  in  the  schedule  are  charged  "with  the  duties 
therein  specified.  Under  this  Act  the  following  duties  are 
payable : — 

For  an  agreement  relating  to  a  matter  of  bl.  or  more  (except  Agreements, 
agreements  for  leases) ,  6^. 

For  a  conveyance,  at  the  rate  of  os.  for  every  50/. ;  but  where  Conveyances, 
the  purchase-money  is  not  more  than  300/.,  at  the  rate  of  2s.  M. 
for  every  25/. ;  or  where  the  purchase-money  is  not  more  than 
25/.,  at  the  rate  of  6^.  for  every  5/. 

For  any  deed  not  carrying  an  ad  valorem  stamp,  10s.  Common 

For  a  mortgage,  at  the  rate  of  2s.  6d  for  every  100/. ;  but  j^^j^^^a^es. 
where  the  mortgage  money  is  not  more  than  300/.,  at  the  rate 
of  Is.  Zd.  for  every  50/. ;  or  where  the  mortgage  money  is  not 
more  than  25/.,  8f/. ;  or  not  more  than  10/.,  M.,  see  46  &  47 
Yict.  c.  bo,  s.  15.  For  every  further  advance,  the  same  duty  as 
on  a  mortgage  :  Sect.  107 ;  and  see  Wale  v.  Commissioners  of 
Inland  Revenue,  4  Ex.  D.  270.  For  a  transfer  or  reconveyance 
of  a  mortgage,  at  the  rate  of  M.  for  every  100/. 

For  a  lease  for  any  term  not  exceeding  35  years,  at  the  rate  Leases. 
of  bs.  for  every  50/.  of  rent ;  but  where  the  rent  does  not  exceed 
100/.,  at  the  rate  of  2s.  6f/.  for  every  25/. ;  or  where  the  rent 
does  not  exceed  25/.,  at  the  rate  of  6c?.  for  every  5/.     For  any 
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Ch.  XXII.  8. 1.  term  exceeding  35  years,  but  not  exceeding  100  years,  the  rate 
is  six  times  as  great.  For  any  term  exceeding  100  years  the 
rate  is  twelve  times  as  great.  Leases  for  less  than  a  year  at  a 
rent  not  exceeding  10/.,  and  of  furnished  houses  at  a  rent  ex- 
ceeding 25/.,  carry  a  smaller  stamp. 

Agreements  An  agreement  for  a  lease  at  a  rent  not  exceeding  5/.  carries  a 
6d.  stamp ;  above  that  rent  it  must  be  stamped  as  a  lease,  and 
then  a  lease  subsequently  made  in  conformity  with  it  is  charge- 
able with  a  6d.  stamp  only. 

Former  Acts.  In  the  examination  of  abstracts  it  is  sometimes  necessary  to 
refer  to  the  Stamp  Acts  from  time  to  time  in  force.  These  are 
55  Greo.  III.  c.  184,  from  and  after  the  31st  August,  1815 ; 
13  &  14  Yict.  c.  97,  from  and  after  the  10th  October,  1850  ;  and 
the  present  Act  (33  &  34  Yict.  c.  97),  from  the  1st  January, 
1871.  The  vendor  usually  provides  by  his  conditions  of  sale 
that  any  unstamped  or  insufficiently-stamped  documents  shall 
be  stamped  at  the  expense  of  the  purchaser,  if  he  requires  it  to 
be  done.  In  the  absence  of  such  a  condition  the  expense  of 
stamping  falls  on  the  vendor,  see  post,  p.  309. 

Consideration       By  section  10  of  the  Act  of  1870  all  facts  and  circumstances 

to  be  fully  ro      '  •  i  •  • 

stated.  anectmg  the  liability  of  any  instrument  to  ad  valorem  duty  are 

to  be  fully  set  forth  therein.     Any  person  making  default  under 

this  section  is  liable  to  forfeit  10/. 

The  parties  are  at  liberty  to  reduce  the  consideration  so  as  to 

bring  the  deed  within  a  lower  scale  of  duty :  Shepherd  v.  ITallf 

3  Camp.  180. 

Sections  71 — 73,  75  state  how  the  duty  is  to  be  calculated 

where  the  consideration  consists  wholly  or  in  part  of  stock, 

periodical  payments  or  annuities,  or  a  debt ;  and  see  Gingell  v. 

Purkins,  4  Exch.  720  ;  Limmer  Asphalte  Co.  v.  Commissioners 

of  I.E.,  Ij.  E.  7  Ex.  211. 
Sale  subject         When  property  is  sold  subject  to  a  mortgage,  the  amount 

owing  is  to  be  deemed  part  of  the  consideration,  and  ad  valorem 

duty  is  payable  in  respect  of  it.     See  sect.  73. 
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Sect.  2. —  W7iat  Instruments  must  he  stamped.  

An  instrument  containing  or  relating  to  several  distinct  matters  Conveyance 
is  to  be  separately  and  distinctly  cliarged,  as  if  it  were  a  separate  gage, 
instrument,  with  duty  in  respect  of  each  of  such  matters :  Sect. 
8,  sub-sect.  1.     Therefore  a  transaction  combining  a  conveyance 
and  a  mortgage  is  liable  to  separate  duties. 

The  receipt  indorsed  on  a  deed  duly  stamped  is  exempted  Receipt 
from  duty.     See  Sched.  Eeceipt,  Exemption  11. 

A  deed  assi^ninff  the  goodwill  of  a  business  is  liable  to  ad  What  is  a 

.  .       conveyance 

'Valorem  duty  as  a  conveyance  on  sale  :  Potter  v.  Commissioners  of  on  sale. 
/.  i?.,  10  Exch.  147.  So  is  a  conveyance  by  a  retiring  partner 
to  his  co-partner :  Christie  v.  Commissioners  of  I.  R.,  L.  E-.  2  Ex. 
46;  Phillips  v.  Commissioners  of  I.  P.,  ibid.  399;  and  in  fact 
any  instrument  which  operates  as  a  record  of  the  transfer  of 
property :  Horsfall  v.  Hej/,  2  Exch.  778. 

But  a  transaction  which  is  nothing  more  than  a  family 
arrangement,  even  though  it  involves  a  payment  of  money,  is 
not  a  conveyance  liable  to  duty :  JDenn  v.  Diamond,  4  B.  &  C. 
243 ;  and  see  Massjj  v.  Nanneij,  3  Bing.  N.  C.  478. 

Where  upon  the  exchange  or  partition  of  any  real  property  Exchange  and 
any  consideration  exceeding   100/.  is   given  for  equality,  the  ^^ 
principal  instrument  is  to  be  charged  with  ad  valorem  duty  as  a 
conveyance  on  sale  for  such  consideration.     See  sect.  94. 

Settlements  of  real  estate  are  only  subject  to  the  ordinary  deed  Settlements. 
stamp  of  10s.,  but  settlements  of  money  or  stock  are  liable  to  a 
duty  of  5.S.  for  every  100/.  or  fraction  of  the  amount  settled. 
See  Sched.  Settlement. 

An  order  of  the  Court  making  a  settlement  must  bear  the 
usual  settlement  stamp :  Re  Goican,  17  Ch.  D.  778. 

The  term  "conveyance  on  sale"  includes  every  decree  or  Vesting 
order  of  any  court  or  of  any  commissioners  whereby  any  pro- 
perty upon  the  sale  thereof  is  transferred  to  or  vested  in  the 
purchaser.     See  sect.  70. 

Every  such  decree  or  order,  except  on  the  occasion  of  a  sale 
or  mortgage,  is  chargeable  with  duty  as  a  conveyance  or  transfer 
of  property.  But  a  conveyance  or  transfer  made  for  effectuating 
the  appointment  of  a  new  trustee  is  not  to  be  charged  with  any 
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Ch.  XXII.  s.  2. 


Building 
societies. 


BaniTupts. 


Apportion- 
ment. 


Sub-sale. 


Several  in- 
struments. 


LandTransfer 
Act,  1875. 


higher  duty  than  ten  shillings:  Sect.  78.  A  vesting  order, 
however,  made  on  the  appointment  of  new  trustees  must  hear  an 
additional  stamp :  Hadgett  v.  Commissioners  of  J.  E.,  3  Ex. 
D.  46. 

By  the  Building  Societies  Act,  1874  (37  &  38  Yict.  c.  42), 
sect.  41,  it  is  enacted  that  no  instrument  or  document  made  in 
pursuance  of  the  Act  or  of  the  rules  of  the  society  shall  be  liable 
to  any  stamp  duty,  but  the  exemption  does  not  extend  to  any 
mortgage,  excei)t  a  mortgage  by  a  member  for  securing  a  sum 
not  exceeding  500/.  As  to  the  law  previous  to  the  Act,  see 
Thorn  v.  Croft,  L.  E.  3  Eq.  193  ;  Re  Royal  Liver  Friendly  Society, 
L.  E.  5  Ex.  78 ;  and  Stamp  Act,  1870,  sect.  112. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Yict.  c.  52),  sect.  144, 
every  deed  relating  solely  to  any  interest  in  any  real  or  personal 
property  which  is  part  of  the  estate  of  a  bankrupt,  and  which 
after  the  execution  of  the  deed  is  or  remains  the  estate  of  the 
bankrupt  or  of  the  trustee  under  the  bankruptcy,  is  exempted 
from  stamp  duty,  except  in  respect  of  fees  under  the  Act. 

Where  property  has  been  sold  for  one  sum,  but  is  conveyed 
in  separate  parcels  by  different  instruments,  the  consideration 
must  be  apportioned.     See  sect.  74,  sub-sects.  1,  2. 

On  a  sale  to  a  sub-purchaser  before  conveyance,  the  con- 
veyance to  such  sub-purchaser  is  charged  with  duty  on  the 
consideration  paid  by  him.  See  sect.  74,  sub-sects.  3,  4,  5 ; 
Att.-Gen.  v.  Broivn,  3  Exch.  662. 

Where  there  are  several  instruments  of  conveyance,  the  prin- 
cipal only  is  to  be  charged  with  ad  valorem  duty.  See  ss. 
76,  77.  A  mere  deed  of  confirmation  to  correct  an  informality 
or  invalidity  in  a  conveyance  properly  stamped,  is  not  liable  to 
ad  valorem  duty,  even  though  it  contains  operative  words  of 
conveyance :  Doe  v.  Weston,  2  Q.  B.  249. 

Where  several  persons  join  to  convey  their  separate  interests 
by  one  deed,  one  ad  valorem  stamp  is  sufficient :  Wills  v.  Bridge, 
4  Exch.  193  ;  Doe  v.  Tilbury,  14  C.  B.  304.  Where,  however, 
as  on  a  conveyance  of  copyholds,  separate  admittances  in  respect 
of  distinct  interests  are  required,  they  will  need  distinct  stamps  ; 
Reg.  V.  Eton  College,  8  Q.  B.  527. 

Under  the  Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87), 
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sect.  83  (7),  the  registrar  is  to  ascertain  that  all  stamp  duties  Ch.xxii.  s.2. 
have  been  satisfied. 


Sect.  3. — Stamping  after  Execution. 

An  unstamped  or  insufficiently  stamped  instrument  may  be  Penalties, 
stamped  after  execution  on  payment  of  the  unpaid  duty  and  a 
penalty  of  10/.,  and  also  by  way  of  further  penalty,  when  the 
unpaid  duty  exceeds  10/.,  of  interifest  on  such  duty  at  the  rate  of 
5/.  per  cent,  per  annum  from  the  day  upon  which  the  instru- 
ment was  first  executed  up  to  the  time  when  such  interest  is 
equal  in  amount  to  the  unpaid  duty.     See  sect.  15. 

But  an  instrument  executed  out  of  the  United  Kingdom  may 
be  stamped  within  two  months  after  being  first  received  in  the 
United  Kingdom  on  payment  of  duty  only. 

The  Commissioners  may   remit  the  penalties  within  twelve     ' 
months  after  the  first  execution. 

A  deed  must  be  stamped  according  to  the  law  in  force  at  the  Insufficient 
time  of  its  execution :  Clarhe  v.  Roche,  3  Q.  B.  D.  170. 

A  deed  which,  after  execution  by  a  vendor,  is  altered  into  a  Alterations 

T        ,     ,  IT  .  ,  after  execu- 

conveyance  direct  to  a  sub-purchaser  requires  a  new  stamp :  tion. 
London  <^'  Brighton  Ry.  Co.  v.  Fairclough,  2  Man.  &  Gr.  674. 
But  a  mere  mistake  may  be  corrected  after  execution  :  Ibid. 
p.  705.  A  slight  alteration  while  the  deed  is  in  fieri,  or  partially 
executed,  does  not  render  it  liable  to  a  fresh  stamp  :  Jones  v. 
Jones,  1  Cr.  &  M.  721. 

A  purchaser  is  entitled  to  have  every  deed  forming  a  step  in  Purchaser 
his  title  in   such  a  shape  that  he  can,  if  he  needs,  give  it  in  ^ave  title 
evidence.     Therefore  he  can  require  a  mortgage  deed  bearing  ^^^^^^  P^°' 
only  a  10s.  stamp  to  be  sufficiently  stamped,  even  though  the  stamped, 
mortgagee  is  joining  in  the  conveyance  :   Whiting  to  Loonies,  17 
Ch.  D.  10  ;  and  see  Ex  parte  Birkheck  Land  Society,  24  Ch.  D. 
119.     Such  stamping  must  be  at  the  vendor's  expense,  unless 
there  is  a  condition  of  sale  throwing  it  on  the  purchaser  :  Smith 
V.  Wyley,  16  Jur.  1136. 
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Ch.  XXII.  B.  3.      An  unstamped  or  insufficiently  stamped   deed,   when  pro- 
Evidence,        duced  in  any  court  of  civil  judicature,  may,  on  payment  of 

duty,  penalty,  and  a  further  sum  of  1/.,  be  received  in  evidence. 

See  sect.  ]  6. 

Otherwise  no  instrument  shall,  except  in  criminal  proceedings, 

be  given  in  evidence.     See  sect.  17. 

The  Court  will  not  decide  any  point  raised  upon  instruments 

which  it  knows  to  be  insufficiently  stamped,  even  though  the 

docimients  are  set  forth  in  a  special  case  and  the  parties  agree  to 

argue  the  question  as  though  they  were  properly  stamped  : 

Nixon  V.  Albion  Co.,  L.  E.  2  Ex.  338. 
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Sect.  1. — The  Doctrine  of  Notice, 

The  grounds  on  which,  a  person  who  purchases  with  notice  of  a  Grounds  of 
prior  claim  is  held  to  take  subject  to  such  claim  are  thus  ex- 
pressed by  Lord  Hardwicke  in  the  case  of  Le  Neve  v.  Le  Neve, 
Amb.  436 — "  The  taking  of  a  legal  estate  after  notice  of  a  prior 

right  makes  a  person  a  maid  fide  purchaser Now,  if  a 

person  does  not  stop  his  hand,  but  gets  the  legal  estate  when  he 
knew  the  right  was  in  another,  machinatur  ad  circumveniendum. 
It  is  a  maxim,  too,  in  our  law,  ihoifraus  et  dolus  nemini patro- 
cinari  dehent.  Fraud,  or  mala  fides,  is  therefore  the  true  ground 
on  which  the  Court  is  governed  in  the  cases  of  notice."  See 
also  Ware  v.  Lord  Egniont,  4  De  Gr.  M.  &  G.  460,  and  judg- 
ment of  Fry,  J.,  inKettleicell  v.  Watson,  21  Ch.  D.  685,  705;  26 
Ch.  D.  501. 

The  result  is  the  same,  whatever  the  prior  claim  may  be, 
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Chap.  XXIII. 
8.  1. 


Same  result 
from  actual 
and  construc- 
tive notice. 


Purchaser 
without  notice 
may  sell  to 
person  who 
has  notice, 


unless  the 
interests  are 
equitable. 


Date  of 
notice. 


Conveyancing 

Act,  1882, 
8.  3. 


whether  under  a  marriage  settlement,  as  in  Le  Neve  v.  Le  Neve^ 
or  a  lien  for  unpaid  purchase-money,  as  in  Mackreth  v.  Symmons 
(15  Yes.  329),  or  any  other  equitable  claim. 

Nor  does  it  make  any  difference  in  the  consequences  whether 
the  notice  is  actual  or  constructive  :  Sheldon  v.  Cox,  Amh.  626  ; 
Frosscr  v.  Eice,  28  Beav.  68,  74 ;  except  in  Middlesex,  as  to 
which,  see  p.  327. 

Where  a  person  purchases  for  valuable  consideration  without 
notice  of  a  prior  incumbrance,  and  then  sells  to  another  who 
has  notice,  such  latter  purchaser  will  not  be  affected  with  the 
notice,  but  may  shelter  himself  under  the  first  purchaser : 
Brandlyn  v.  Ord,  1  Atk.  571  ;  Loicther  v.  Carlton,  2  Atk.  241  ; 
Sweet  V.  Southcote,  2  Bro.  C.  C.  QQ ;  McQueen  v.  Farqiihar,  11 
Yes.  467,  478.  And  also  where  the  first  purchaser  has  notice 
and  sells  to  a  second  purchaser  who  has  no  notice,  who  again 
sells  to  a  third  purchaser  who  has  notice,  such  last  purchaser 
will- not  be  affected  by  the  notice  :  Harrison  v.  Forth,  1  Eq.  Cas. 
Ab.  331,  pi.  6;  "for  otherwise  an  innocent  purchaser  without 
notipe  must  be  forced  to  keep  the  estate,  and  cannot  sell  it." 
This,  however,  only  applies  where  the  purchaser  has  acquired 
the  legal  estate,  for  persons  taking  an  equitable  security  take 
it  subject  to  all  the  equities  which  affect  it :  Ford  v.  White, 
16  Beav.  120,  124. 

Notice  is  effectual  if  given  before  payment  of  the  purchase- 
money  :  More  v.  Mayhow,  1  Ch.  Cas.  34 ;  Jones  v.  Stanley,  2 
Eq.  Cas.  Ab.  685,  pi.  9 ;  Tourville  v.  Naish,  3  P.  Wms.  307 ; 
Story  V.  Windsor,  2  Atk.  630.  It  has  even  been  held  to  be 
effectual  where  given  after  payment  of  the  purchase-money,  but 
before  conveyance :  Wigg  v.  Wigg,  1  Atk.  382,  384 ;  and  see 
Tildesley  v.  Lodge,  3  Sm.  &  G-.  543 ;  Sharpe  v.  Foy,  L.  E.  4 
Ch.  35. 

By  the  Conveyancing  Act,  1882,  s.  3,  the  law  on  the  subject 
of  notice  has  been  codified.  That  section  is  chiefly,  if  not  alto- 
gether declaratory  of  the  law  as  it  previously  existed,  and  is  in 
the  following  terms  : — 

A  purchaser  shall  not  be  prejudicially  affected  by  notice  of 
any  instrument,  fact,  or  thing,  unless — 
1    (1.)  It  is  within  his   own  knowledge,  or  would  have  come 
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to  his  knowledge    if    such  inquiries  and  inspections  ^^^P-  XXIII. 

had  been  made  as   ought   reasonably   to  have  been 

made  by  him ;  or 
(2.)  In  the  same  transaction  with  respect  to  which  a  ques- 
tion of  notice  to  the  purchaser  arises,  it  has  come  to 
the  knowledge  of  his  counsel,  as  such,  or  of  his  soli- 
citor, or  other  agent,  as  such,  or  would  have  come 
to  the  knowledge  of  his  solicitor  or  other  agent,  as 
such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor 
or  other  agent. 


Sect.  2. — Actual  Notice. 

"With  regard  to  actual  notice  Lord  St.  Leonards  in  his  Notice  must 
Vendors  and  Purchasers,  p.  755,  says  that  the  notice  to  the  transaction. 
purchaser  must  be  in  the  same  transaction  (and  see  Hamilton  v. 
Royse,  2  Sch.  &  L.  315,  327)  ;  and  that  he  is  not  bound  to  attend 
to  vague  rumours,  or  to  statements  by  mere  strangers,  and  that 
a  notice,  in  order  to  be  binding,  must  proceed  from  some  person 
interested  in  the  property.  See  Wildgoosc  v.  Wayland,  Gould, 
147;  Butcher  v.  Stapely,  1  Yern.  363  ;  FnjY.  Porter,  1  Mod.  300  ; 
Jolland  V.  Stainhridge,  3  Yes.  478  ;  Barnhart  v.  Greenshields,  2  Eq. 
E.  1227,  9  Moo.  P.  C.  18.  This  statement  of  the  law  may  per- 
haps require  some  qualification,  see  Dart's  Y.  &  P.  859 ;  Taylor 
V.  Baker,  5  Pri.  306. 

The  mere  attesting  the  execution  of  an  instrument  does  not  AVitness  to  a 
give  the  attesting  witness  notice  of  its  contents,  see  Small  v. 
Currie,  2  Drew.  102,  115 ;  5  De  Q.  M.  &  Gr.  141. 

Where  a  purchaser  has  notice  of  a  charge  on  land,  and  of  the  Further  ad- 
amount  owing,  he  is  not  affected  by  further  advances  made  to  to  vendor 
the  vendor  after  the  incumbrancer  had  notice  of  the  sale.    Thus,  ^  ^^^  ^^  ^' 
where  title  deeds  had  been  deposited  with  a  bank  to  secure  the 
current  account  of  the  vendor  who  contracted  to  sell  the  land, 
and  subsequently  paid  in  to  his  account  sums  sufficient  (accord- 
ing to  the  principle  in  Clayton'' s  Case,  1  Mer.  585)  to  discharge 
the  debt  due  on  the  balance  at  the  time  of  the  contract  for  sale, 
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Chap.  XXIII. 
s.  2. 


Acts  of 
Paxliament. 


but  the  bank  bad,  after  notice  of  the  contract,  made  fresh 
advances  to  the  vendor,  it  was  held  that  there  was  no  charge  on 
the  land  as  against  the  purchaser  for  such  fresh  advances  :  Lori' 
don  and  County  Banking  Co.  v.  Ratcliffe,  6  App.  Cas.  722.  In 
this  case  Lord  Blackburn  laid  it  down,  p.  739,  that  a  purchaser, 
with  notice  that  the  title  deeds  have  been  deposited  with  a  bank, 
is  not  bound  to  inquire  whether  the  bank  has,  after  receiving 
notice  of  the  purchase,  made  fresh  advances  on  the  security  of 
the  unpaid  vendor's  lien ;  but  that  it  lies  on  the  bank  to  give 
notice  to  the  purchaser  that  it  has  done  so. 

A  public  Act  of  Parliament  is  notice  to  everyone,  even  though 
local :  Barraud  v.  Archer,  2  Sim.  433.  A  private  'Act  is  not 
notice :  Pomfret  v.  Lord  Windsor,  2  Yes.  sen.  472,  480 ;  Ballard 
V.  Way,  1  M.  &  W.  520. 


Meaning. 


Constructive 
notice  from 
contents  of 
documents. 


Sect.  3. — Constructive  Notice. 

Constructive  notice  was  said  by  Eyre,  C.  B.,  in  Plumb  v. 
Fluitt,  2  Anst.  432,  438,  to  be  "  in  its  nature  no  more  than  evi- 
dence of  notice,  the  presumptions  of  which  are  so  \iolent  that 
the  Court  will  not  allow  even  of  its  being  controverted." 

This  is  not  altogether  a  satisfactory  definition,  because  the 
idea  of  constructive  notice  altogether  excludes  that  of  actual 
notice :  thus.  Lord  Cottenham,  in  Wilde  v.  Gibson,  1  H.  L.  C. 
624,  says,  "If  there  be  knowledge,  the  case  of  constructive 
notice  cannot  arise ;  it  would  be  absorbed  in  the  proof  of  know- 
ledge." 

Constructive  notice  may  arise  from  the  documents  of  title. 
In  Moore  v.  Bennett  (2  Ch.  Cas.  246,  cited  in  Coppin  v.  Ferny- 
hough,  2  Bro.  C.  C.  297),  it  is  laid  down,  that  "  in  all  cases 
where  the  purchaser  cannot  make  out  a  title  but  by  a  deed 
which  leads  him  to  another  fact,  he  shall  not  be  a  purchaser 
without  notice  of  that  fact,  but  shall  be  presumed  cognisant 
thereof  ;  for  it  is  crassa  negligentia  that  he  sought  not  after  it ; 
see  also  Tanner  v.  Florence,  1  Ch.  Cas.  259.  In  Bisco  v.  Earl  of 
Banbury  (1  Ch.  Cas.  291),  it  is  laid  down  that  the  purchaser 
having  notice  of  a  mortgage  deed  ought  to  have  seen  it,  and 
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that  would  have  led  him  to  the  other  deeds,  in  which,  pursued  Chap.  XXIII. 

from  one  to  another,  the  whole  case  must  have  been  discovered  '—^ 

to  him.  This  rule  of  law  is  thus  stated  in  Neesom  v.  Clarkson 
(2  Hare,  163,  173)  :  *'  Wherever  you  find  one  deed  referred  to 
by  another,  the  person  who  claims  under  the  deed  referred  to  is 
bound  at  his  peril  to  ascertain  the  contents  of  that  deed."  See 
also  Malpas  v.  Acldand,  3  Euss.  273  ;  Bavies  v.  Thomas,  2  Y.  &  C. 
Ex.  234  ;  Eland  v.  Eland,  1  Beav.  235  ;  AtL-Gen.  v.  Flint,  4 
Hare,  147. 

Notice  of  a  deed  is  notice  of  the  whole  of  its  contents :  Hamil-  Notice  ex- 
ion  V.  Royse,  2  Sch.  &  L.  315.     And  the  purchaser  has  notice  deed,  thoujrh 
of  the  real  contents  of  a  document,  even  though  they  are  in-  ^cfted^^  ^  ^ 
accurately  recited :  Hope  v.  Liddell,  21  Beav.  183. 

The  case  which  has  gone  farthest  in  this  direction  is  Ferrars  Post-nuptial 
V.   Cherry   (2   Vern.  383),  in  which  it  was  held  that  a  post-  notice  of 
nuptial  settlement  was  notice  of  articles  made  before  marriage,  articles!^  ^^ 
but  not  mentioned  or  referred  to  in  the  settlement.     There 
seems  to  be  some  doubt,  however,  whether  this  case  is  quite 
accurately  reported,  see  note  4  at  page  385,  and  remarks  of 
Lord  Hardwicke  in  Senhouse  v.  Earle,  Amb.  289. 

Where  the  purchaser  has  notice  of  articles,  he  is  considered  Notice  of  true 
affected  with  notice  of  their  true  construction  :  Bavies  v.  Bavies, 
4  Beav.  54.     But  where  their  meaning  is  ambiguous,  they  will 
not  be  enforced  as  against  a  purchaser,  at  any  rate,  after  a  long 
lapse  of  time  :  Thompson  v.  Simpson,  1  Dru.  &  War.  459,  491. 

In  the  case  of  Penny  v.  Watts  (1  Mac.  &  Gr.  150),  a  purchaser 
was  held  affected  with  notice  of  an  agreement  subsequent  to 
certain  transactions  of  which  he  had  notice,  which  agreement 
he  might  have  heard  of  if  he  had  pushed  his  inquiries  very 
vigorously.  This  case,  however,  is  considered  to  have  gone  too 
far,  see  Sug.  V.  &  P.  766  ;  Abbott  v.  Geraghty,  4  Ir.  Ch.  E. 
15,  23. 

A  purchaser  may  be  affected  with  notice  of  the  interests  of  Notice  of  in- 

,  terests  of 

persons  from  their  jommg  m  a  deed,  e.  g.  as  devisees  :  Burgoyne  parties  to 
V.  Hatton,  Barn.  Ch.  E.  237 ;  as  a  married  woman  :  Steedman 
V.  Poole,  6  Hare,  193  ;  as  trustees  of  a  charity:  Att.-Gen.  v. 
Hall,  16  Beav.  388 ;  as  tenant  for  life :  Nixon  v.  Robinson,  2 
J.  &  Lat.  4  ;  Roddy  v.  Williams,  3  J.  &  Lat.  1. 
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brances. 


Xaincdy  v. 
Green. 


Draft  of  deed 
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Notice  of  a  lease  is  notice  of  its  covenants :  Taylor  v.  Btih^ 
hert,  2  Ves.  jun.  437 ;  Fope  v.  Garland,  4  Y.  &  0.  Ex.  394. 

The  purchaser  of  a  lease  granted  by  the  trustees  of  a  charity 
will  be  fixed  with  notice  of  who  the  lessors  were,  but  not  neces- 
sarily that  the  lease  was  bad:  Att.-Gen.  v.  Backhouse,  17  Ves. 
293.  But  if  the  facts  of  the  lease  are  sufficient  to  show  its 
equitable  invalidity,  the  purchaser  takes  with  notice  :  Att.-Gen, 
V.  Pargeter,  6  Beav.  150  ;  Att.-Gen.  v.  Pilgrim,  12  Beav.  57; 
see  also  Magdalen  College  Hospital  v.  Knotts,  4  App.  Cas.  324. 

So  a  purchaser  will  be  held  to  have  had  notice  of  charges  and 
incumbrances  mentioned  in  a  deed  of  which  he  had  notice : 
Merlins  v.  Jolliffe,  Amb.  311.  In  fact,  a  recital  or  statement 
that  the  property  is  subject  to  incumbrances  generally,  without 
stating  particulars,  is  sufficient,  if  the  purchaser  does  not  make 
proper  inquiries  as  to  what  the  incumbrances  are :  Farrow  v. 
Bees,  4  Beav.  18  ;  Jones  v.  Williams,  24  Beav.  47 ;  and  see 
Taylor  v.  Baker,  5  Pri.  306 ;  Gibson  v.  Ingo,  6  Hare,  112,  124. 

A  person  having  notice  of  a  deed  is  affected  with  notice  of  all 
circimistances  which  are  apparent  on  the  face  of  the  deed,  and 
which  would  excite  the  suspicions  of  a  professional  man,  and 
have  led  to  inquiry  :  Kennedy  v.  Green,  3  My.  &  K.  699,  in 
which  case  the  receipt  was  in  an  unusual  place,  low  down  on  the 
back  of  the  deed,  with  the  signature  just  below  a  fold,  so  that 
the  person  signing  might  not  have  seen  to  what  her  signature 
was  attached.  This  doctrine  must  be  administered  with  care : 
Greenslade  v.  Bare,  20  Beav.  284,  where  it  was  held  that  the 
absence  of  a  receipt,  though  notice  of  non-payment,  is  not  notice 
of  other  irregularities.  See  also  Hunter  v.  Walters,  L.  E.  7 
Ch.  75. 

A  purchaser  is  not  affected  by  notice  merely  of  a  draft  or  of 
a  deed  in  contemplation :  Cothay  v.  Sydenham,  2  Bro.  C.  C.  391 ; 
and  see  Williams  v.  Williams,  17  Ch.  D.  437. 

A  purchaser  wiU  not  be  presumed  to  have  investigated  instru- 
ments which  are  neither  directly  nor  presumptively  connected 
with  the  title  to  the  property  :  West  v.  Beid,  2  Hare,  249  ;  nor 
will  he  be  fixed  with  constructive  notice  of  circumstances  entirely 
collateral  to  any  question  of  title,  such  as  negligence  on  the  part 
of  a  trustee  conducting  a  gale  :  Borcll  v.  Bann,  2  Hare,  440. 
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It  has  been  laid  down  by  Lord  Hatlierley,  L.  C,  in  Hunter  Cliap.  XXIII. 

V.  Walters  (L.  E.  7  Ch.  75, 83),  that  if  a  man  who  is  purchasing  '— 

or  taking  a  mortgage  over  a  large  estate,  chooses  to  be  content 
with  a  short  title  as  to  a  small  portion,  then  as  to  all  the  rest  of 
the  estate  he  is  not  to  be  affected  with  notice  of  something  which 
he  might  have  found  out  if  he  had  investigated  the  earlier  title 
to  the  small  portion. 

Notice  may  be  derived  from  statements  in  an  abstract  equally  Notice  from 
with  statements  in  the  deeds  themselves :  Eobinson  v.  Briggs,  1 
Sm.  &  G-.  188. 

A  purchaser  will  be  affected  with  constructive  notice  if  he  Constructive 

,  .  .  „  .         .  .      ^       T  notice  from 

makes  no  mquuy  whatever  after  the  title  deeds.  absence  of 

Thus,  where  land  had  been  conveyed  to  the  trustees  of  a     '  ,  ^ 

•^  ^        As  between 

building  society,  but  the  conveyance,  though  executed,  and  with  purchaser 
a  receipt  indorsed,  had  been  retained  by  the  vendors  as  security  brancer. 
for  part  of  the  purchase-money  remaining  unpaid,  their  lien  was 
held  entitled  to  priority  over  the  legal  estate  of  purchasers  of 
lots  from  the  building  society,  who  had  not  made  any  inquiry 
after  the  deeds :  Peto  v.  Hammond^  30  Beav.  495.     Compare 
this  case  with  Kettlewell  v.  Watson,  26  Ch.  D.  501,  cited  post, 
p.  329.      See  also  Riern  v.  Mill,    13  Yes.    114;    Ticeedale  v. 
Tuceedale,  23  Beav.  341 ;  IlipUns  v.  Amery,  2  Ciff.  292. 
The  same  rule  applies  between  two  incumbrancers  where  the  A^  l»etween 

incum- 

second  although  he  obtains  the  legal  estate  makes  no  inquiry  brancers. 
after  the  deeds :  Birch  v.  Ellames,  2  Anst.  427 ;   Whithread  v. 
Jordan,  1  Y.  &  C.  Ex.  303 ;   Worthington  v.  Morgan,  16  Sim. 
547;  Sopgood  v.  Ernest,  3  De  Gr.  J.  &  S.  116.     See,  however, 
Flumh  V.  Fluitt,  2  Anst.  432. 

It  is  not  sufficient  merely  to  make  inquiries  after  the  deeds.  Reasonable 

GxciisB  for 

If  the  deeds  are  not  delivered  to  the  pm'chaser  he  will  be  post-  uon-produc- 
poned  to  a  prior  equitable  incumbrancer,  unless  a  reasonable 
excuse  has  been  given  for  not  delivering  them  to  him.     What  is  insufficient 
a  reasonable  excuse  depends  upon,  circumstances.     A  statement  ^®^^'^^^* 
that  the  deeds  have  been  left  at  home  by  mistake  is  not  a  suffi- 
cient answer,  and  the  purchaser  should  make  further  inquiries : 
Spencer  v.  Clarke,  9  Ch.  D.  1 37 ;  neither  is  an  answer  that  the 
vendor  has  the  title  deeds  in  his  possession  unincumbered  but 
that  they  are  at  his  bankers,  where  in  fact  he  had  deposited 
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Chap.  XXIII.  them  to  secure  his  account  current :  MaxjieM  v.  Burton,  L.  E. 

^— 17  Eq.  15. 

Sufficient  On  the  other  hand  where  a  farmer  unacquainted  with  legal 

business  was  taking  a  legal  mortgage  of  leaseholds,  and  on  his 
mortgage  deed  being  handed  to  him  asked  whether  he  ought 
not  also  to  have  the  lease  delivered  to  him,  and  received  for 
answer  that  he  should  have  it  but  that  as  the  mortgagor  was 
rather  busy  then  he  would  look  for  it  and  give  it  to  him  when 
he  next  came  to  market — this  was  held  sufficient  to  prevent  the 
mortgagee  from  being  postponed  to  a  prior  equitable  incum- 
brancer with  whom  the  deed  had  been  deposited  by  way  of 
security :  Heicitt  v.  Loosemore,  9  Hare,  449.     This  case  is  one 
of  the  leading  authorities  on  the  subject,  and  Turner,  Y.-C,  in 
his  judgment  gave  a  useful  summary  of  the  earlier  authorities 
as  follows,  at  p.  456 : — "  Without  reference  to  the  authorities 
anterior  to  the  case  of  Phimh  v.  Fluitt  (2  Anst.  432),  many  of 
which,  and  particularly  the  later  ones,  are  favourable  to  the 
doctrine  there  laid  down,  it  was  in  that  case  held  that  nothing 
but  fraud  or  gross  and  voluntary  negligence  in  leaving  the  title 
deeds  will  oust  the  priority  of  a  legal  mortgagee;  and  that 
where  the  legal  mortgagee  had  applied  for  the  deeds,  and  had 
relied  upon  the  promise  of  the  mortgagor  that  he  would  send 
them,  it  was  not  such  fraud  or  gross  and  voluntary  negligence 
as  would  postpone  him  to  a  prior  equitable  mortgagee.     The 
doctrine  thus  laid  down  was  re-asserted  by  Lord  Eldon  in  Evans 
V.  Bichiell  (6  Yes.  174),  and  again  in  Martinez  v.  Cooper  (2 
Eus.  198).     It  was^ecognized  by  Sir  William  Grant  in  Barnett 
V.  Weston  (12  Yes.  130),  and  by  Sir  John  Leach  in  Harper  v. 
Faulder  (4  Mad.  129) ;  and  it  was  also  affirmed  by  Lord  Lang- 
dale  in  Farrow  v.  Bees  (4  Beav.  18),  and  by  Lord  Cottenham  in 
Allen  V.  Knight  (5  Hare,  272,  11  Jur.  527) ;  and  I  must  take  it 
therefore  to  be  the  doctrine  of  the  Court  unless  there  are  other 
authorities  to  contradict  it."     The  learned  judge  then,  after 
considering  the  cases  of  Jachson  v.  Bowe,  2  Sim.  and  St.  472 ; 
Bryden  v.  Frost,  3  My.  &  Cr.  670 ;  Tylee  v.  Wehh,  6  Beav.  552 ; 
Worthingion  v.  Morgan,  16  Sim.  547;  Hiern  v.  Mill,  13  Yes. 
114 ;  and  Birch  v.  Fllames,  2  Anst.  427,  continued  :— "  The  law, 
therefore,  as  I  collect  it  from  the  authorities  stands  thus  :  That 
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a  legal  mortgagee  is  not  to  be  postponed  to  a  piior  equitaWe  Chap,  xxiil. 

one,  upon  the  ground  of  his  not  having  got  in  the  title  deeds,  

unless  there  be  fraud  or  gross  and  wilful  negligence  on  his  part. 
That  the  Court  mil  not  impute  fraud  or  gross  or  wilful  negli- 
gence to  the  mortgagee,  if  he  has  hond  fide  inquired  for  the  deeds, 
and  a  reasonable  excuse  has  been  given  for  the  non-delivery  of 
them ;  but  that  the  Court  will  impute  fraud  or  gross  and  wilful 
negligence  to  the  mortgagee  if  he  omits  all  inquiiy  as  to  the 
deeds.  And  I  think  there  is  much  principle  both  in  the  rule 
and  the  distinctions  upon  it." 

This  case  of  Hewitt  v.  Loose7nore  was  followed  in  Espin  v. 
Pemherton  ('3  De  Gr.  &  J.  547),  where  it  was  held  that  a  mort- 
gagee of  leaseholds,  who  had  repeatedly  asked  for  the  lease,  and 
had  been  told  that  the  mortgagor  had  mislaid  it,  but  would 
look  for  it  and  hand  it  to  him,  was  not  to  be  postponed  to  a 
prior  equitable  incumbrancer  with  whom  the  lease  was  deposited 
as  security. 

On  similar  grounds  a  mortgagee  who,  before  advancing  money,  Notice  of 
asked  whether  any  settlement  had  been  made  on  the  marriage  of  which  may 
the  mortgagor  and  his  wife,  and  was  told  that  there  had  been  a  ^^^^*  ^^*^^^- 
settlement  of  the  wife's  fortune  only,  and  not  of  the  husband's 
estate,  which  was  proposed  as  the  security,  was  held  not  affected 
with  notice  that  the  settlement  in  fact  comprised  the  husband's 
estate :  Jones  v.  Smith,  1  Ph.  244 ;  and  see  Carter  v.  Williams, 
L.  E.  9  Eq.  678. 

With  regard  to  the  case  of  Jones  v.  Smith,  it  is  to  be  observed  Notice  of 

.  document 

that  it  only  applies  to  cases  where  the  purchaser  has  notice  of  a  which  must 
docmnent  which  may  or  may  not  affect  the  title;  if  he  has 
notice  of  a  document  which  must  necessarily  affect  the  title,  he 
is  not  justified  in  relying  upon  a  statement  of  what  the  contents 
of  that  document  are.     He  must  see  the  document  itseK,  or 
receive  a  sufficient  answer  for  its  not  being  forthcoming,  see 
Patman  v.  Harlancl,  17  Ch.  D.  353.     This  case  decides  that  a  fJUuiks  {\La.  lUtiL 
purchaser  is  affected  with  notice  of  a  document,  although  by  the  ^'     ^  ^"^  '*^'  ^  r'^ 
terms  of  the  contract  for  sale  or  the  provisions  of  an  Act  of  Par- 
liament he  is  precluded  from  demanding  its  production.     "  You 
may  bargain  to  shut  yom-  eyes,"  said  Jessel,  M.  E.,  p.  359, 
"but  if  you  do  wilfully  shut  your  eyes,  whether  as  a  bargain  or 
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not,  you  must  be  liable  to  the  consequences  of  shutting  your 
eyes."     And  see  Peto  v.  Hammond,  30  Beav.  495,  505. 

The  physical  condition  of  the  property  may  give  notice  to  the 
purchaser  of  rights  or  restrictions  to  which  it  is  subject. 

Thus  in  Morland  v.  Cook  (L.  E.  6  Eq.  252),  the  purchaser  of 
property  lying  below  the  sea  level,  and  protected  by  a  wall,  was 
affected  with  notice  of  a  liability  imposed  upon  his  land  of  con- 
tributing to  the  repair  of  the  wall.  In  Hervey  v.  Smith  (22 
Beav.  299;  1  K.  &  J.  389),  the  fact  that  a  house  contained  only 
twelve  flues,  while  there  were  fourteen  chimney  pots  on  the  roof, 
was  held  to  be  sufficient  to  fix  the  purchaser  with  notice  that 
the  adjoining  owner  had  rights  over  two  of  the  chimneys.  This 
case,  however,  was  disapproved  by  Lord  St.  Leonards,  see 
Sug.  V.  &  P.  14th  ed.  p.  765.  The  existence  of  an  archway 
forming  the  only  approach  to  land  at  the  back  was  held  to  give 
notice  of  a  right  of  way  through  it :  Davies  v.  Sear,  L.  E.  7  Eq. 
427. 

But  in  these  cases  the  purchaser  is  only  affected  with  notice 
when  the  condition  of  the  property  cannot  reasonably  be  ac- 
counted for  except  on. the  supposition  that  some  right  or  easement 
over  it  exists.  Thus  the  fact  that  the  land  is  overlooked  by  a 
window  is  only  notice  of  the  fact  that  the  window  exists,  whether 
an  ancient  light  or  not ;  it  is  not  notice  of  any  agreement  that 
the  light  shall  not  be  obstructed:  Allen  y.  Seckham,  11  Ch.  D. 
790. 

The  fact  that  the  property  is  in  the  occupation  of  anyone  is 
notice  of  the  interest  of  the  tenant,  either  under  his  lease  or 
under  an  agreement  to  purchase :  Danieh  v.  Davison,  16  Yes. 
249.  So  the  occupation  of  a  house  by  a  firm  as  business  pre- 
mises is  notice  that  under  the  articles  of  partnership  the  house 
is  partnership  property :  Cavander  v.  Bulteel,  L.  E.  9  Ch.  79. 
The  purchaser  should,  therefore,  before  he  completes,  make 
inquiries  of  the  tenant  respecting  his  interest.  He  need  make 
no  inquiries  before  the  contract,  for  the  rule  as  to  constructive 
notice  of  the  interest  of  the  tenant  does  not  apply  as  between 
vendor  and  purchaser,  see  ante,  p.  68. 
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Chap.  XXIII. 
Sect.  4. — Notice  through  an  Agent.  »•  4. 

The  knowledge  of  the  agent  is  imputed  to  the  principal,  on  Knowledge  of 
the  ground  that  the   agent  is  presumed  to  communicate  his  putedto' 
knowledge  to  his  principal.     This  presumption  of  law  cannot  P^^^'^^P^l- 
he  rebutted  hj  proving  that  as  a  matter  of  fact  the  agent  made 
no  communication.     It  can  only  be  rebutted  bj  proving  that 
the  agent  was  a  party  to  the  fraud  which  he  has  concealed. 
^QQ  2^osty  p.  32-i. 

If,  therefore,  the  agent  has  actual  notice,  actual  notice  is  im- 
puted to  the  principal ;  if  the  agent  has  constructive  notice, 
constructive  notice  is  imputed  to  the  principal. 

In  many  cases  actual  notice  to  the  agent  is  treated  as  con-  Actual  notice 
structive  notice  to  the  principal.  Thus  in  Espin  v.  Pemherton  actual  notice 
(3  De  G.  &  J.  547,  554),  Lord  Chelmsford,  L.  C,  speaking  of  to  principal, 
actual  notice  to  a  solicitor,  says,  "  The  notice  which  a  client  is 
supposed  to  receive  through  his  solicitor  is  generally  treated  as 
constructive  notice.  I  think  it  would  tend  very  much  to  clear- 
ness in  these  cases,  if  it  were  classed  under  the  head  of  actual 
notice.  The  notice  which  aifects  the  principal  through  a  soli- 
citor does  not  depend  upon  whether  it  is  communicated  to  him 
or  not.  If  a  person  employs  a  solicitor,  who  either  knows  or 
has  imparted  to  him  in  the  course  of  his  employment  some 
fact  which  affects  the  transaction,  the  principal  is  bound  by  the 
fact,  whether  it  is  communicated  to  or  concealed  from  him. 
Constructive  notice,  properly  so  called,  is  the  knowledge  which 
the  Courts  impute  to  a  person  upon  a  presumption  so  strong  of 
the  existence  of  the  knowledge,  that  it  cannot  be  allowed  to  be 
rebutted,  either  from  his  knowing  something  which  ought  to 
have  put  him  upon  further  inquiry,  or  from  his  wilfully  abstain- 
ing from  inquiry,  to  avoid  notice.  I  should,  therefore,  prefer 
calling  the  knowledge  which  a  person  has,  either  by  himself  or 
through  his  agent,  actual  knowledge ;  or  if  it  is  necessary  to 
make  a  distinction  between  the  knowledge  which  a  person  pos- 
sesses himself,  and  that  which  is  known  to  his  agent,  the  latter 
might  be  called  imputed  knowledge." 

And,  again,  Lord  Hatherley,  L.  C,  in  Rolland  v.  Hart  (L. 
E.  6  Ch.  678,  681),  says,  "It  has  been  held  over  and  over 

c.  r 
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Chap.  XXIII.  again  that  notice  to  a  solicitor  of  a  transaction  and  about  a 

matter  as  to  wMcli  it  is  part  of  his  duty  to  inform  himself,  is 

actual  notice  to  the  client."  And  in  Agra  Bank  v.  Bany  (L. 
E.  7  H.  L.  135),  Lord  Cairns,  L.  C,  says,  p,  148,  "  The  know- 
ledge of  the  agent  is  the  knowledge  of  the  principal."  See  also 
TwistaU  V.  Trappes,  3  Sim.  301,  307. 

If  a  solicitor  in  the  country  acts  through  a  town  agent,  he  is 
still  acting  as  solicitor,  and  notice  to  him  is  notice  to  his  clients  : 
Norris  v.  Le  Neve,  3  Atk.  36. 

If  a  father  purchases  in  the  name  of  his  son,  notice  to  the 
father  affects  the  son  also  :  Cootc  v.  Mammon,  5  Bro.  P.  C.  35-3. 

An  infant  interested  in  the  purchase  is  equally  affected  with 
notice  to  his  agent,  even  though  the  purchase  is  made  with  the 
sanction  of  the  Court :  Toulmin  v.  Steere,  3  Mer.  210. 

Whatever  the  notice  to  the  agent  may  be,  whether  actual  or 
constructive,  it  must  be  in  the  same  transaction.  See  Convey- 
ancing Act,  1882,  s.  3. 

The  rule  that  the  notice  must  have  been  given  in  the  same 
transaction  was  held  not  to  apply  where  one  transaction  was 
closely  followed  by  and  connected  with  another,  or  it  was  clear 
that  a  previous  transaction  was  present  to  the  mind  of  the  soli- 
citor when  engaged  in  another  transaction  :  Hargreaves  v.  Roth- 
well,  1  Keen,  154 ;  and  see  Brotherton  v.  Hatt,  2  Yem.  574 ; 
Perkins  v.  Bradley,  1  Hare,  219,  where  the  solicitor  in  the  first 
transaction  was  himself  concerned  as  principal  in  the  second : 
Fuller  V.  Benett,  2  Hare,  394.  See  also  the  remarks  of  Lord 
Eldon  in  Mountford  v.  Scott,  T.  &  E.  280,  and  Nixon  v.  Hamilton, 
2  Dru.  &  "Wal.  364.  It  may  be  a  question  whether  these  cases 
are  overruled  by  the  Conveyancing  Act,  1882,  s.  3,  sub-s.  1  (ii). 

It  does  not  follow  because  a  solicitor  is  in  the  habit  of  acting 
for  a  man  that  he  is  that  man's  agent  to  bind  him  by  receiving 
notices  or  information.  This  was  decided  by  the  Court  of  Appeal 
in  Saffron  Walden  Building  Society  v.  Rayner  (14  Ch.  D.  406),  in 
which  case  solicitors  who  were  employed  by  the  trustees  and 
executors  of  a  testator  in  all  matters  relating"  to  the  estate  ac- 
cepted  on  behalf  of  the  trustees  notice  of  a  mortgage  of  a  rever- 
sionary share  of  the  estate,  and  according  to  their  account  read 
the  notice  to  the  trustees.     This,  however,  the  trustees  denied  or 
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did  not  remember,  and  notice  of  subsequent  incumbrances  on  the  ^^^P-  xxill. 


same  share  having  been  duly  given  to  the  trustees,  the  first 
mortgagee  was  postponed  to  the  subsequent  incumbrancers. 

Notice  may  be  imputed  through  a  solicitor  or  agent,  although  Same 
he  acts  for  both  parties,  for  as  Lord  Hardwicke  says  in  Le  Neve 
V.  Le  Neve  (Amb.  436),  "  In  purchases,  and  more  especially  in 
mortgages,  very  frequently  the  same  counsel  and  agents  are 
employed  on  both  sides,  and  therefore  each  side  is  affected  with 
notice  as  much  as  if  different  counsel  and  agents  had  been  em- 
ployed." See  also  Sheldon  v.  Cox,  Amb.  626 ;  Dnjden  v.  Frost, 
3  My.  &  Or.  670 ;  Fuller  v.  Benett,  2  Hare,  394;  Frail  v.  Fllis, 
16  Beav.  350;  TiveedaleY.  Ticeedale,2^  Beav.  341;  Be  Marseilles 
Extension  By.  Co.,  L.  E.  7  Ch.  161. 

In  such  cases  it  is  necessary  to  prove  that  the  solicitor  was  One  solicitor 

,,  .  T  .     .  ,  .  .         not  necessarily 

really  acting  for  the  party  to  whom  it  is  sought  to  impute  notice,  solicitor  for 
and  for  this  it  is  not  sufficient  merely  to  prove  that  there  was  °  ^^ 
only  one  solicitor  acting  in  the  transaction :  Perry  v.  Soil,  2 
De  Gr.  F.  &  J.  38.  So  the  fact  of  a  mortgagor  being  himself  a 
solicitor,  and  preparing  the  mortgage  deed  on  behalf  of  the  "^ 
mortgagee,  who  employed  no  other  solicitor,  is  not  sufficient  to 
constitute  the  mortgagor  the  solicitor  of  the  mortgagee  so  as  to 
fix  the  latter  with  notice  of  an  incumbrance  known  to  the  mort- 
gagor: Espin  V.  Pemherton,  3  De  Gr.  &  J.  547  (overruling  on 
this  point  Hewitt  v.  Loosemore,  9  Hare,  449),  where  Lord 
Chelmsford,  L.  C,  says,  p.  554,  "I  find  it  very  difficult  to  accede 
to  the  proposition,  however  high  may  be  the  authority  from 
which  it  proceeds,  that  where  a  mortgagor  is  himself  a  solicitor, 
and  prepares  the  mortgage  deed,  the  mortgagee  employing  no 
other  solicitor,  the  mortgagor  must  be  considered  to  be  the  agent 
or  solicitor  of  the  mortgagee  in  the  transaction.  I  think  that 
there  ought  to  be  some  consent  on  the  part  of  the  mortgagee  to 
constitute  this  relation  between  them." 

The  employment  of  a  solicitor  merely  to  obtain  the  execution  Solicitor 

merely  to 

of  a  deed  is  not  sufficient  to  fix  with  notice  through  that  soli-  obtain  execu- 

citor:    WylUe  v.  Pollen,   32   L.  J.  Ch.   782.     In  Kettlewell  v. 

Watson  (26  Ch.  D.  501),  where  a  sub-purchaser  of  a  small  plot 
allowed  the  purchasers  at  their  suggestion  to  manage  the  busi- 
ness for  him,  and  to  employ  their  own  solicitor  to  prepare  the 

y2 


tion  of  deed. 
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proof  in 
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Fraud  must 
be  independ- 
ent of  the 
concealment. 


conveyance  to  him,  this  was  held  not  sufficient  to  fix  him  with 
notice  through  the  solicitor  of  the  vendor's  lien  for  unpaid  pur- 
chase-money, hecause  it  was  not  the  duty  of  the  solicitor  in  such 
a  case  to  communicate  anything  to  the  suh-purchaser. 

This  presumption,  that  the  solicitor  has  communicated  what 
he  knows  to  his  client,  because  it  is  his  duty  to  do  so,  is  capable 
of  being  rebutted  by  showing  that  the  solicitor  is  himself  a 
party  to  the  fraud  of  which  it  is  sought  to  affect  his  client  with 
notice.  This  was  decided  in  the  case  of  Kennedy  v.  Green  (3 
Myl.  &  K.  699),  a  case  which  has  been  much  discussed  since, 
but  which  is  now  fully  recognized  as  law.  Thus,  Bacon,  Y.-C, 
in  Walcly  v.  Gray  (L.  E.  20  Eq.  238,  251),  says,  ''Kennedy  v. 
Green  lays  down  a  principle  which  must  commend  itself  to 
everybody's  sense  of  justice.  If  a  professional  man  is  employed 
in  a  transaction,  the  law  imputes  to  the  client  who  employs  him 
the  knowledge  which  the  solicitor  so  employed  possesses.  But 
then  that  is  subject  to  this  plain  qualification.  If  the  disclosure 
of  that  fact  of  which  knowledge  is  sought  to  be  fixed  upon  the 
client  would  have  imputed  fraud  to  the  solicitor,  it  is  not  to  be 
presumed  that  the  solicitor  did  make  disclosure  of  that  fact." 
See  also  Hiorns  v.  HoUom,  16  Beav.  259 ;  Ogilvie  v.  Jeaffreson, 
2  Giff.  353 ;  Re  European  Bank,  L.  E.  5  Ch.  358 ;  Hunter  v. 
Walters,  L.  E.  7  Ch.  75 ;  Phosphate  Sewage  Co.  v.  Sartmont,  5 
Ch.  D.  394. 

In  all  these  cases  where  the  client  alleges  that  the  solicitor 
did  not  communicate  his  knowledge,  because  he  was  himself  a 
party  to  the  fraud,  the  burden  of  proof  lies  on  the  client  to  show 
that  there  is  a  probability  amounting  to  a  moral  certainty  that 
the  solicitor  did  not  communicate  the  fact  to  his  client :  Thompson 
V.  Cartwright,  33  Beav.  178,  185,  2  De  Q.  J.  &  S.  10 ;  Cave  v. 
Cave,  15  Ch.  D.  639,  644. 

It  is  not  sufficient  merely  to  prove  that  the  solicitor  grossly 
neglected  his  duty  :  Rolland  v.  JECart,  L.  E.  6  Ch.  678 ;  or  even 
that  it  was  to  his  interest  not  to  communicate  the  fact,  because 
the  Court  will  presume  that  he  performed  his  duty,  even 
although  it  was  against  his  interest :  Bradley  v.  Riches,  9  Ch.  D. 
189.  In  fact,  the  fraud  must  not  consist  merely  in  the  fact  of 
concealment,  but  must  be  independent  of  the  question  whether 
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the  act  which  had  been  done  was  made  known   or  not,   see  ^^^P-  xxiii. 

8.  4. 

judgment  of  Turner,  L.  J.,  in  Atterhiiry  v.  Wallis,  8  De  Gr.  M.  

&  G-.  454,  466.  Nor  must  the  conveyance  to  the  purchaser 
or  mortgagee  be  itself  the  fraud  which  has  been  concealed : 
thus  where  one  of  three  trustees,  himself  a  solicitor,  executed  a 
conveyance  of  the  trust  property  for  valuable  consideration  to  a 
purchaser  for  whom  he  acted  as  solicitor,  and  actually  forged 
the  names  of  his  co-trustees,  the  purchaser  was  held  affected  with 
notice  of  the  trust :  Boursot  v.  Savage^  L.  E».  2  Eq.  134. 

The  case  of  Sharpe  v.  Foy  (L.  B.  4  Ch.  35),  seems,  at  first 
sight,  inconsistent  with  the  rule  just  stated.  In  this  case  a  hus- 
band and  wife,  and  their  solicitor,  joined  in  concealing  from  a 
mortgagee  of  the  wife's  estate,  for  whom  also  the  solicitor  was 
acting,  a  settlement  made  on  her  marriage  when  an  infant, 
under  which  settlement  her  children  would  be  entitled,  and  it 
was  held  that  the  mortgagee  was  not  affected  with  notice  of  the 
settlement  through  his  solicitor.  But  the  settlement  was  merely 
a  covenant  by  the  husband  to  use  his  best  endeavours  to  induce 
his  wife  to  settle  the  property  when  she  came  of  age.  And  the 
decision  turned  on  this  point,  for  Lord  Hatherley  said,  p.  41, 
"  No  settlement  had  been  executed.  The  wife  had  the  absolute 
estate,  subject  only  to  the  covenant  of  the  husband.  The  plain- 
tiff advanced  his  money  upon  the  wife's  representation  that  she 
had  the  absolute  interest.  As  to  the  equitable  interest,  there- 
fore, he  had  a  prior  right  to  those  claiming  under  the  settlement 
to  prevent  her  from  disappointing  him,  and  he  has  now  obtained 
the  legal  estate." 


Sect.  5. — Notice  in  a  Register  County. 

The  Act  7  Anne,  c.  20,  providing  for  the  registration  of  deeds  The  Middle- 
and  wills  in  Middlesex,  enacts  that  every  deed  or  conveyance  by  Act. 
the  Act  required  to  be  registered  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee  for 
valuable  consideration,  unless  a  memorial  thereof  be  registered 
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Chap.  XXIII.  before  the  registering  of  the  memorial  of  the  deed  or  conveyance 

under  which  such  suhsequent  purchaser  or  mortgagee   shall 

claim ;  and  so  also  with  respect  to  wills  not  registered  as  by  the 
Act  provided. 

With  regard  to  this  Act  it  is  to  be  observed  that  it  only 
makes  unregistered  deeds  and  wills  void  against  registered 
deeds;  it  does  not  make  registration  equivalent  to  notice,  or 
give  any  extra  validity  to  registered  deeds.  Thus,  in  the 
county  of  Middlesex  a  subsequent  legal  mortgage  made  without 
notice  of  a  prior  equitable  mortgage  will  prevail  over  such  last- 
mentioned  mortgage,  although  registered :  Morecock  v.  Dickins, 
Amb.  678 ;  and  see  Bedford  v.  Bacchus,  2  Eq.  Oa.  Abr.  615  ;  Be 
Bussell  Road  Pur  chase-Money  s,  L.  E.  1 2  Eq.  78. 
The  Irish  Under  the  Irish  Eegistration  Act  (6  Anne,  c.  2,  Ir.),  the  in- 

gis  ry  c  .  g^j,^j^gj^^g  registered,  whether  legal  or  equitable,  have  priority 
according  to  the  time  of  registration.  See  Bushell  v.  Bushell, 
1  Sch.  &  L.  90 ;  Latouche  v.  Lord  Dunsamj,  ibid.  137,  159 ; 
Breio  V.  Lord  Norhury,  3  J.  &  Lat.  267 ;  Mill  v.  Sill,  3  H.  L. 
0.  828 ;  Agra  Bank  v.  Barry,  L.  E.  7  H.  L.  135. 
The  Yorkshire  The  Yorkshii^e  Eegistries  Act,  1884  (47  &  48  Yict.  c.  54), 
Act.  repeals  the  old  Yorkshire  Eegistry  Acts,  which  were  to  the  like 

effect  as  the  Middlesex  Eegistry  Act,  and  follows  the  Irish  Act 
in  making  priority  depend  upon  the  date  of  registration.  It 
also  goes  much  further,  for  it  enacts  that  in  Yorkshire  no  person 
shall  lose  his  priority  merely  in  consequence  of  his  having  been 
affected  with  actual  or  constructive  notice,  except  in  cases  of 
actual  fraud  ;  and  it  makes  registration  actual  notice,  see 
sects.  14,  15.  The  Act  takes  effect  as  from  the  1st  January, 
1885. 

It  may  still  be  a  question  whether,  sect.  14  notwithstanding, 
a  person  who  has  actual  notice  of  a  prior  unregistered  claim  can 
seek  to  oust  that  claim  without  committing  actual  fraud. 

It  is  necessary  to  bear  in  mind  the  distinction  thus  made 
between  the  Middlesex  and  the  Yorkshire  Eegistries.  Eor  a 
complicated  series  of  cases,  dating  from  Le  Neve  v.  Le  Neve, 
have  established  that  under  the  Middlesex  and  the  old  York- 
shire Acts  registration  did  not  give  priority  over  any  unregis- 
tered deed  of  which  a  person  had  actual  notice.     These  cases 
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are  still  law  so  far  as  Middlesex  is  concerned ;  with  respect  to  ^^^P*  ^xiil. 

Yorkshire   they  are   entirely  swept   away  by  the  recent  Act,  

except  as  to  rights  already  acquired  under  them.     See  sect.  51. 

Under  the  Middlesex  and  the  old  Yorkshire  Registry  Acts  it  Actual  notice 
has  been  quite  settled  ever  since  Le  Neve  v.  Le  Neve  (Anib.  436), 
that  where  a  purchaser  has  notice  of  a  x^rior  unregistered  deed,  he 
will  take  subject  to  that  deed,  although  he  registered  his  own 
deed  first.  And  it  makes  no  difference  whether  the  notice  be 
given  to  the  principal  or  to  his  agent :  Le  Neve  v.  Le  Neve, 
Holland  v.  Hart,  L.  R.  6  Ch.  678 ;  Bradley  v.  Biches,  9  Ch.  D. 
189. 

But  it  is  equally  settled  that  actual  notice  must  be  clearly  ^^otice  must 
proved  in  order  to  postpone  the  registered  deed :  Hine  v.  Lodd,  proved. 
2  Atk.  275 ;  Davis  v.  Strathmore,  16  Yes.  427 ;   W^jatt  v.  Bar- 
well,  19  Yes.  435 ;  Chadwich  v.  Turner,  L.  R.  1  Ch.  310.     By  ( 
actual  notice  is  meant  actual  notice  either  to  principal  or  agent,  . 
see  the  cases  last  above  cited.     This  shows  the  importance  of 
avoiding   the   confusion  which  ensues   if   actual  notice  to  the 
agent  is  treated  as   constructive  notice  to  the  principal,  see 
p.  321. 

Constructive  notice   merely  is  not  sufficient.     Thus,  in   the  Noconstmc- 
case  of  Agra  Bank  v.  Barry  (L.  R.  7  H.  L.  135),  it  was  held  inreo-ister 
that  a  legal  mortgagee  without  the  deeds  of  property  in  Ireland  ^o^^y- 
was  not  postponed  to  a  prior  unregistered  equitable  mortgagee 
by  deposit  of  the  deeds  with  a  memorandum  of  charge.     The 
solicitor  for  the  legal  mortgagee  had  inquired  after  the  deeds, 
and  was   told,  the  transaction  taking  place  in  England,  that 
they  were  at  the  mortgagor's  place  in  Ireland.     This  was  not 
considered  sufficient  notice   of  the   equitable  mortgage  in   a 
register  county. 

The  words  of  Lord  Selborne  may  be  here  quoted.  He  said, 
p.  157,  "It  has  been  said  in  argument  that  investigation  of 
title  and  inquiry  after  deeds  is  the  duty  of  a  purchaser  or  a 
mortgagee ;  and,  no  doubt,  there  are  authorities  (not  involving 
any  question  of  registry)  which  do  use  that  language.  But  this, 
if  it  can  properly  be  called  a  duty,  is  not  a  duty  owing  to  the 
possible  holder  of  a  latent  title  or  security.  It  is  merely  the 
course  which  a  man  dealing  bond  fide  in  the  proper  and  usual 
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Chap.  XXIII.  manner  for  his  own  interest,  ought,  by  himself  or  his  solicitor, 

— to  follow  with  a  view  to  his  own  title  and  his  own  security. 

If  he  does  not  follow  that  course,  the  omission  of  it  may  be 
a  thing  requiring  to  be  accounted  for  or  explained  .... 
It  would  be  quite  inconsistent  with  the  policy  of  the  Eegister 
Act,  which  tells  a  purchaser  or  mortgagee  that  a  prior  unregis- 
tered deed  is  fraudulent  and  void  as  against  a  later  registered 
deed,  to  hold  that  a  purchaser  or  mortgagee  is  under  an 
obligation  to  make  any  inquiries  with  a  view  to  the  discovery  of 
unregistered  interests.  But  it  is  quite  consistent  with  that,  that 
if  he  or  his  agent  actually  knows  of  the  existence  of  such  un- 
registered instruments  when  he  takes  his  own  deed,  he  may  be 
estopped  from  saying  that,  as  to  him,  they  are  fraudulent." 

In  this  case  the  earlier  authorities  are  reviewed,  and  Wormald 
V.  Maitland  (35  L.  J.  Ch.  69),  must  be  considered  as  overruled. 
This  case  of  Agra  Bank  v.  Barry  was  followed,  and  even 
carried  further  by  Jessel,  M.  R.,  in  Lee  v.  Clutton,  45  L.  J.  Ch. 
43.     He  there  held  that  a  purchaser  was  not  affected  with  con- 
structive notice  of   a  prior  unregistered  charge  by  deposit  of 
deeds  accompanied  with  a  memorandum  of  charge,  although  he 
made  no  inquiry  whatever  about  the  deeds,  on  the  ground  that 
it  is  the  policy  of  the  Registration  Acts  to  free  a  purchaser 
from  the  imputation  of  constructive  notice.     In  the  absence  of 
actual  notice,  therefore,  to  the  principal  or  his  agent,  a  later 
registered  deed  will  have  priority  over  a  prior  unregistered 
charge,  notwithstanding  that  the  purchaser  knew  that  the  title 
deeds  were  not  in  the  possession  of  the  vendor,  but  were  in  the 
hands  of  certain  other  persons,   and  abstained  from   inquiry. 
This  decision  was  affirmed  by  the  Court  of  Appeal,  46  L.  J. 
Ch.  48. 
Memoran-  Jn  the  cases  hitherto  cited  there  was  something:  capable  of 

dum  of  charge         .  .  o        r 

must  be  regis-  being  registered,  such  as  a  deed  or  memorandum.  Now  it  has 
been  held  that  a  memorandum  of  charge  is  capable  of  being 
registered,  and  if  not  registered  will  not  prevail  over  a  subse- 
quent legal  or  equitable  title :  Moore  v.  Cuherhonse,  27  Beav. 
639 ;  Neve  v.  Pennell,  2  II.  &  M.  170  ;  Be  Wight's  Mortgage, 
L.  R.  16  Eq.  41  ;  Crcdkmd  v.  Potter,  L.  R.  10  Ch.  8,  over- 

noTappHcable  ruling   Wright  v.   Sfanfr/d,  27  Beav.  8.     But  in   Sim?j)ter  v. 
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Cooper  (2  B.  &  Ad.  223,  226),  the  Eeglstration  Acts  were  held  Chap,  xxill. 


B.  5. 


not  to  apply  to  the  case  of  an  equitable  mortgage  created  by 

deposit  of  deeds  without  any  writing,   and  in  that   case  the  posit  without 

equitable  mortgagee  was  held  to  have  a  better  right  as  against  ^'^^^^^S- 

the  assignees  in  bankruptcy  of  the  mortgagor,  they  being  only 

entitled  to  recover  that  to  which  the  bankrupt  was  both  legally 

and  equitably  entitled. 

The  question  whether  an  equitable  mortgagee,  by  deposit  of  Vendor's  lien 
deeds  without  any  memorandum,  was,  in  a  register  county,  retained  with- 
entitled  to  priority  as  against  a  subsequent  purchaser  who  made  o^*  ^^^mo- 
no  inquiry  whatever  after  the  deeds,  came  before  the  Court  to 
be  determined  in  Kettlewell  v.  Watson,  26  Ch.  D.  501.  The 
learned  judges  there  laid  down  that  an  equitable  mortgagee, 
having  the  deeds  but  without  a  memorandum  to  register,  was 
not  to  be  postponed  to  a  subsequent  purchaser  who  made  no 
inquiry  after  the  deeds.  At  the  same  time  they  held  that  pur- 
chasers who  had  made  no  inquiry  whatever  after  the  deeds,  and 
had  not  even  searched  the  register,  were  entitled  to  priority  over 
the  vendors'  lien  for  unpaid  purchase-money,  the  circumstances 
being  that  the  vendors  had  retained  the  deeds  knowing  that  the 
land  would  be  sold  again  in  lots  at  low  prices  to  small  pur- 
chasers. This  case  is  not  easy  to  reconcile  with  Peto  v. 
Hammond  (30  Beav.  495),  but  it  shows  that,  under  the  Middle- 
sex or  the  old  Yorkshire  Eegistration  Acts,  it  will  be  a  very 
difficult  matter  to  prove  constructive  notice  of  an  equitable 
mortgage  by  deposit  without  a  memorandum. 

Such  a  case  as  Kettleivell  v.  Watson  cannot  in  futui'e  arise  in  Memoran- 
Yorkshire,  for  by  sect.  7  of  the  Yorkshire  Eegistries  Act,  1884,  nJJStbe^re^- 
which  provides  for  the  registration  of  any  memorandum  of  lien  y^rksMre 
or  charge,  it  is  enacted  that  no  lien  or  charge  in  respect  of  any 
unpaid  purchase-money,  or  by  reason  of  any  deposit  of  title 
deeds,  shall  have  any  effect  or  priority  as  against  any  registered 
assurance   for  valuable   consideration,   unless   a  memorandum 
thereof  has  been  registered. 

A  purchaser  or  mortgagee,  without  notice  of  a  prior  unregis-  Registration 

.,  .  o,i  -ji'  1  1  .        after  notice  of 

tered   or  impertectly  registered    mcumbrance,   may    dj  prior  unregistered 
registration  acquire  priority,  even  though  he  has  notice  of  the  "^^trument. 
incumbrance  between  the  date  of  his  own  conveyance  and  his 
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Chap.  XXIII.  registration :  Essex  v.  Baugh,  1  Y.  &  C.  C.  620 ;  Elsey  v.  Lictf/ens, 

— — 8  Hare,  159. 

Purchaser  [g^t  Avhere  a  purchaser  fails  to  register  his  conveyance,  no 

from  person  .  t    ij        i-i-i     -t 

who  has  not     purchaser  or  mortgagee  iiom  hun  can  acquire  a  better  title  by 

regis  er    .       registering  his  own  purchase  or  mortgage  deed:  Lessee  of  ReU" 

nick  V.  Armstrong,  Hud.  &  B.  727 ;    Battcrshy  v.  Rochfort,  2 

J.  &  Lat.  4'31.     Nor  does  it  avail  to  register  an  assignment  of 

a  lease  where  the  lease  itself  is  not  registered :  Honeycomh  v. 

Waldrony  2  Str.  1064 ;  and  see  Warburton  v.  Loveland,  2  Dow. 

&  CI.  480  ;    for  it  is  the  deed  under  whi'ch  the  party  claims 

which  must  be  registered ;  and  see  Yorkshire  Registries  Act, 

1884,  ss.  14,  17. 

Registration         With  regard  to  wills,  the  Middlesex  and  the  old  Yorkshire 

Middlesex.       E-egistration  Acts   require   them  to   be   registered  within   six 

^        .         .  months  of  the  death  of  the  testator,  or  within  three  years  if  he 

.  iTwA^  n  «.   u.  ^Cl^  ^gg  beyond  seas.     In  the  case  of  Chadwick  v.  Turner  (L.  R.  1 

^^  ^  s/,  H,  \^.fJ,Tlf\f,^'  ^^^  3^^^^  .^  ^^g  decided  that  where  a  wHl  was  not  discovered 

until  more  than  six  months  after  the  death  of  the  testator  it 

could  not  be  duly  registered,  and  that  a  purchaser  or  mortgagee 

from  the  heir-at-law  without  notice  of  the  will  was  entitled  to 

priority  over  the  devisees. 

37  &  38  Vict.        J3y  the  Yendor  and  Purchaser  Act,  1874,  s.  8,  it  is  enacted 
c.  78,  s.  8.  -^  .  .... 

that  "  where  the  will  of  a  testator  devising  land  in  Middlesex 

or  Yorkshire  has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a  purchaser 
or  mortgagee  by  the  devisee,  or  by  some  one  deriving  title  under 
him,  shall,  if  registered  before,  take  precedence  of  and  prevail 
over  any  assurance  from  the  testator's  heir-at-law." 
Registration  By  the  Yorkshire  Registries  Act,  1884,  the  will  may  be 
Yorkshire.  registered  :  Sect.  4 ;  or  if  this  cannot  be  done  within  six  months 
from  the  testator's  death,  a  notice  of  the  will  may  within  that 
period  be  registered  under  sect.  11,  and  if  such  registration  of 
notice  be  followed  by  registration  of  the  will  itself  within  two 
years  from  the  testator's  death,  the  will  shall  be  deemed  to  have 
been  registered  upon  the  date  of  registration  of  notice. 

Every  will  registered  as  aforesaid  will  have  priority  according 
to  the  date  of  the  death  of  the  testator.  Every  will  not  re- 
gistered or  (loomed  to  be  registered  within  six  months  of  the 
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death  of  the  testator  will  have  priority  according  to  the  date  of  Chap,  xxiii. 

s.  5. 


registration:  sect.  14. 

Where  a  person  is  believed  to  have  died  intestate,  his  heir  Affidavit  of 
may  register  an  affidavit  of  intestacy  at  any  time  after  six  ^^  ^  ^^' 
months  from  the  death ;  and  thereupon  any  assurance  by  such 
heir  for  valuable  consideration,  if  registered  before  the  registra- 
tion of  any  will  not  registered  or  deemed  to  be  registered  within 
six  months  from  the  death,  shall  have  priority  over  such  will : 
Sect.  12. 
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Sect.  1. — The  Defence.     To  tchat  it  extends. 

Where  a  person  has  bond  fide  purcliased  for  valuable  considera- 
tion without  notice  of  any  adverse  claim,  the  Court  will  give  no 
assistance  to  such  adverse  claimant  seeking  to  recover  the  estate 
from  the  bond  fide  purchaser :  Basset  v.  Nosworthy,  Rep.  temp. 
Finch,  102,  2  W.  &  T.  L.  C.  1. 

In  Phillips  V.  Phillips  (4  De  G.  F.  &  J.  208,  216),  Lord 
Westbury,  L.  C,  said  : — "  Now  the  defence  of  a  purchaser  for 
valuable  consideration  is  the  creature  of  a  Court  of  equity,  and 
it  can  never  be  used  in  a  manner  at  variance  with  the  elemen- 
tary rules  which  have  already  been  stated.  It  seems  at  first  to 
have  been  used  as  a  shield  against  the  claim  in  equity  of  persons 
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having  a  legal  title.     Basset  v.  Nosicorthy  is,  if  not  the  earliest,    Chap.  XXIV. 

the  best  early  reported  case  on  the  subject.     There  the  plaintiff  '— 

claimed  under  a  legal  title,  and  this  circumstance,  together  with 
the  maxim  which  I  have  referred  to,  probably  gave  rise  to  the 
notion  that  this  defence  was  good  only  against  the  legal  title. 
But  there  appear  to  be  three  cases  in  which  the  use  of  this 
defence  is  most  familiar : — 

"  First,  where  an  application  is  made  to  an  auxiliary  jurisdic- 
tion of  the  Court  by  the  possessor  of  a  legal  title,  as  by  an 
heir-at-law  (which  was  the  case  in  Basset  v.  Nosicorthy),  or  by  a 
tenant  for  life  for  the  delivery  of  title  deeds  (which  was  the 
case  of  Walhvi/n  v.  Lee,  9  Ves.  24),  and  the  defendant  pleads 
that  he  is  a  bond  fide  purchaser  for  valuable  consideration  with- 
out notice.  In  such  a  case  the  defence  is  good,  and  the  reason 
given  is,  that  as  against  a  purchaser  for  valuable  consideration 
without  notice  the  Court  gives  no  assistance, — that  is,  no  assist- 
ance to  the  legal  title.  But  this  rule  does  not  apply  where  the 
Court  exercises  a  legal  jurisdiction  concurrently  with  Courts  of 
law.  Thus,  it  was  decided  by  Lord  Thurlow  in  Williams  v. 
Lamhe  (3  Bro.  C.  C.  264),  that  the  defence  could  not  be  pleaded 
to  a  bill  for  dower,  and  by  Sir  J.  Leach,  in  Collins  v.  Archer 
(1.  Russ.  &  M.  284),  that  it  was  no  answer  to  a  bill  for  fines. 
In  those  cases  the  Court  of  equity  was  not  asked  to  give  the 
plaintiff  any  equitable  as  distinguished  from  legal  relief. 

"  The  second  class  of  cases  is  the  ordinary  one  of  several  pur- 
chasers or  incumbrancers,  each  claiming  in  equity,  and  one  who 
is  later  and  last  in  time  succeeds  in  obtaining  an  outstanding 
legal  estate,  not  held  upon  existing  trusts  or  a  judgment,  or 
any  other  legal  advantage  the  possession  of  which  may  be  a 
protection  to  himself  or  an  embarrassment  to  other  claimants. 
He  win  not  be  deprived  of  this  advantage  by  a  Court  of  equity. 
To  a  bill  filed  against  him  for  this  purpose  by  a  prior  purchaser 
or  incumbrancer  the  defendant  may  maintain  the  plea  of  pur- 
chase for  valuable  consideration  without  notice  ;  for  the  principle 
is,  that  a  Court  of  equity  will  not  disarm  a  purchaser, — that  is, 
will  not  take  from  him  the  shield  of  any  legal  advantage.  This 
is  the  common  doctrine  of  the  tabula  in  naufragio. 

"Thirdly,  where  there  are  circumstances  that  give  rise  to 
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Chap.  XXIV.   ajj  equity  as  distinguished  from  an  equitable  estate — as,  for  ex- 

ample,  an  equity  to  set  aside  a  deed  for  fraud,  or  to  correct  it 

for  mistake, — and  the  purchaser  under  the  instrument  main- 
tains the  plea  of  purchase  for  valuable  consideration  without 
notice,  the  Court  will  not  interfere." 

This  case  of  TMllipB  v.  FhilUjJs  is  disapproved  of  by  Lord  St. 
Leonards  (see  Y.  &  P.  798),  where  he  says :  "  Till  the  case  of 
Phillips  V.  Phillips,  the  validity  of  the  defence  against  an  equit- 
able title  appears  not  to  have  been  questioned."  See  also  Joyce 
V.  De  Moleyns,  2  J.  &  Lat.  374.  But  the  authority  of  the  case 
is  recognized  as  binding  in  Cave  v.  Cave,  15  Ch.  D.  639,  646. 
See  also  Newton  v.  Newton,  L.  E.  4  Ch.  143. 

The  value  of  the  defence  of  being  a  purchaser  for  value  without 
notice  seems  to  be  considerably  weakened  by  the  recent  decisions. 
Between  In  fact,  in  CaveY.  Cave  (15  Ch.  D.  639,  646),  Fry,  J.,  says :  "  As 

mt^rests!  between  equitable  interests  the  defence  will  not  prevail  where 
the  circumstances  are  such  as  to  require  that  this  Court  should 
determine  the  priorities  between  them."  On  the  other  hand, 
it  seems  from  Northern  Counties  Insurance  Co.  v.  Whipp  (26 
Ch.  D.  482,  and  cases  there  cited),  that  a  purchaser  having  the 
legal  estate  will,  in  general,  receive  the  countenance  of  the  Court. 
See  further  Heath  v.  Crealock,  L.  R.  10  Ch.  22,  and  Basset  y. 
Nosicorthy,  2  W.  &  T.  L.  C.  1,  where  the  doctrine  is  fully  dis- 
cussed; also  Stackhouse  v.  Countess  of  Jersey,  1  J.  &  H.  721. 

In  fact,  it  may  be  doubted  whether  the  defence  can  now  be 
considered  as  of  any  value,  except  as  against  a  claimant  who 
acquired  the  property  without  consideration  (see  remarks  of 
James,  L.  J.,  in  Pilcher  v.  Rawlins,  L.  E.  7  Ch.  259,  270),  or 
as  against  a  person  claiming  the  benefit  of  a  restrictive  covenant 
entered  into  by  a  former  owner  of  the  land,  see  the  judgment 
of  Jessel,  M.  E.,  in  London  8f  S.  W.  Ry.  Co.  v.  Gomm,  20  Ch.  D. 
562,  583. 

The  important  point,  therefore,  in  considering  which  of  two 
innocent  purchasers  is  entitled  to  priority  is  to  ascertain  where 
the  legal  estate  lies,  and  if  neither  has  the  legal  estate  then 
which  of  them  is  earlier  in  date. 
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Chap.  XXIV. 
Sect.  2. — Protection  afforded  hy  the  Legal  Estate.  "•  ^' 

Acting  on  the  maxim  "Where  equities  are  equal  the  law  shall  "The  law 
prevail,"  the  Court  will  in  such  cases  give  priority  to  him  whose  vail." 
superior  luck  or  greater  diligence  has  secured  the  legal  estate, 
even  against  a  prior  incumbrancer :  Marsh  v.  Lee,  2  Yent.  337 ; 
WortJey  v.  Birkhead,  2  Yes.  sen.  571 ;  Flumh  v.  Flaitt,  Anst. 
432.  And  this  applies  even  though  he  can  only  make  out  his 
title  to  the  legal  estate  by  means  of  an  instrument  of  which  he 
had  no  notice  at  the  time  of  his  purchase,  and  which  if  he  had 
had  notice  of  it,  and  examined  it,  would  have  disclosed  to  him 
the  title  of  the  other  claimant :  Pilcher  v.  EawUns,  L.  E.  7  Ch. 
259,  overruling  in  effect  Carter  v.  Carter,  3  K.  &  J".  617. 

But  no  protection  is  afforded  by  a  legal  estate  which  the  Legal  estate 
owner  has  been  induced  to  convey  by  means  of  a  fraud,  even  fraud!^  ^ 
though  the  purchaser  may  not  be  connected  with  the  fraud : 
Eyre  v.  Burmester,  10  H.  L.  0.  90  ;  Eeath  v.  Crealock,  L.  E. 
10  Ch.  22  ;  a  fortiori  where  the  deed  purporting  to  convey  the 
legal  estate  is  forged :  Keate  v.  Phillips,  18  Ch.  D.  560 ;  Re 
Cooper,  20  Ch.  D.  611.  And  see  Fox  v.  Baicks,  13  Ch.  D.  822 ; 
also  &ir  John  Fagg's  case,  1  Ch.  Cas.  68,  cited  1  Yern.  ^2 ;  Har- 
court  v.  Knowel,  cited  2  Yern.  159. 

The  protection  afforded  by  the  legal  estate  honestly  got  in  Where  equit- 

^  .  1  T-i  .        able  estate 

Will  be  extended  to  innocent  purchasers  to  whom  the  equitable  has  been 
interest  has  been  assigned  by  means  of  a  fraud  in  the  vendor  or  assrcmed^to^ 
mortgagor  :   Young  v.  Young,  L.  E.  3  Eq.  801 ;  and  even  where  c^af^'^Xf" 
the  equitable  title  rests  upon  a  forged  document :  Jones  v.  Poicles,  afterwards 
3  Myl.  &  K.  581.     In  that  case  Sir  John  Leach,  M.E.,  after  estate, 
examining  the  authorities,  came  to  the  conclusion  that  "the 
protection  of  the  legal  estate  is  to  be  extended,  not  merely 
to  cases  in  which  the  title  of  the  purchaser  for  valuable  con- 
sideration without  notice  is  impeachable  by  reason  of  a  secret 
act  done,  but  also  to  cases  in  which  it  is  impeached  by  reason  of 
the  falsehood  of  a  fact  of  title  asserted  by  the  vendor,  or  those 
under  whom  he  claims,  where  such  asserted  title  is  clothed  with 
possession,  and  the  falsehood  of  the  fact  asserted  could  not  have 
been  detected  by  reasonable  diligence."     See  also  Bowen  v.  Evans, 
IJ.  &  Lat.  178,  264;  JSfeivman  v.  Newman,  28  Ch.  D.  674. 
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Chap.  XXIV.       Where,  however,  a  person  representing  himself  by  means  of 

8.  10. 

forged  deeds  to  be  legally  and  equitably  entitled  to  property, 

obtains  an  advance  and  purports  to  give  a  legal  mortgage,  and 
afterwards  having  acquired  the  legal  estate   mortgages   it  to 
another,  the  first  mortgagee  cannot  claim  the  benefit  of  the 
legal  estate  by  estoppel  as  against  the  subsequent  incumbrancer 
to  whom  it  has  been  actually  conveyed  :   General  Finance  Com- 
pany V.  Liberator  Building  Society,  10  Ch.  D.  15. 
Legal  estate         It  is  not  necessary  that  the  legal  estate  should  be  acquired 
quired  after-    at  the  same  time  as  the  equitable.     "  There  is  nothing  more 
^^^    '  familiar  than  the  doctrine  of  equity  that  a  man,  who  has  bona 

fide  paid  money  without  notice  of  any  other  title,  though  at  the 
time  of  the  payment  he,  as  purchaser,  gets  nothing  but  an 
equitable  title,  may  afterwards  get  in  a  legal  title  if  he  can  and 
may  hold  it ;  though  during  the  interval  between  the  payment 
and  the  getting  in  the  legal  title,  he  may  have  had  notice  of 
some  prior  dealing  inconsistent  with  the  good  faith  of  the 
dealing  with  himself :"  per  Lord  Selborne,  L.  C,  in  Blackwood 
V.  London  Chartered  Bank  of  Australia,  L.  E.  5  P.  C.  92,  111. 
Legal  estate         But  the  purchaser  cannot  protect  himself  by  taking  a  con- 

acqmred  from  . 

a  trustee.  veyance  of  the  legal  estate  from  a  trustee  after  he  had  notice  of 
the  trust,  for  by  so  doing  he  himself  becomes  the  trustee,  and 
o  must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach  of 
trust :  Saunders  v.  Dehew,  2  Yem.  271 ;  Allen  v.  Knight,  6 
Hare,  272,  affd.  11  Jur.  527;  Baillie  v.  M'Keimn,  35  Beav. 
177 ;  and  queers  whether  he  would  be  in  a  better  position  if  he 
had  no  notice  of  the  trust :  Mumford  v.  Stohwasser,  L.  E.  18 
Eq.  556. 

Nor  does  one  of  several  incumbrancers  obtain  priority  over  the 
others  by  getting  in  the  legal  estate  from  the  person  who  holds 
it  as  trustee  for  all  the  incumbrancers :  Sharpies  v.  Adams,  32 
Beav.  213  ;  Maxfield  v.  Burton,  L.  E.  17  Eq.  15. 

Even  where  the  legal  estate  is  outstanding,  the  purchaser 
best  entitled  to  call  lor  it  will  be  entitled  to  priority  :  Willoughby 
V.  Willoughby,  1  T.  E.  763  ;  and  ^qq  post,  p.  345. 

A  legal  estate  to  give  priority  was  held  to  be  not  necessarily 
such  an  estate  as  would  enable  the  holder  to  bring  ejectment : 
see  Re  Russell  Road  Purchase  Moneys,  L.  E.  12  Eq.  78,  where 
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a  reversion  of  two  days  on  a  lease  was  held  sufficient  by  V.-C.    ^^^P*  xxiv. 
Malins..  

Notwithstanding  the  maxim  "  Where  et^uities  are  equal  the  Legal  mort- 
law  shall  prevail,"  a  legal  mortgagee  will  he  postponed  to  a  makers  no  in- 
suhsequent  equitable  incumbrancer,  if  he  has  made  no  inquiry  ^^^^^  ^^^^_ 
whatever  after  the  deeds  :    TFort/iington  v.  Morgan,  16  Sim.  547 ;  poned. 
Clarke  v.  Palmer,  21  Ch.  D.  124. 

But  he  will  not  be  postponed  if,  having  made  inquiry  for  the  Reasonable 
deeds,  he  has  received  a  reasonable  excuse  for  their  non-produc-  non-pro- 
tion  {Barnett  v.  Wesion,  12  Yes.  130 ;  JlewiU  v.  Loosemore,  9  ^^^^^on. 
Hare,  449 ;  Agi^a  Bank  v.  Barry,  L.  E.  7  H.  L.  135) ;  or  if  he 
has  received  part  of  the  deeds  under  a  reasonable  belief  that  he 
was  receiving  all :  Hunt  v.  JElmes,  2  De  Gr.  F.  &  J.  578 ;  Rat- 
cliffe  V.  Barnard,  L.  E.  6  Ch.  652 ;  Colijer  v.  Fineh,  5  H.  L.  0. 
905. 

A  mortgagee,  although  he  has  obtained  the  legal  estate,  will  Legal  mort- 
be  postponed  to  a  subsequent  equitable  incumbrancer  if  he  has  With  deeds  to 
allowed  the  mortgagor  to  have  the  deeds  for  the  very  purpose  "^°  o^g^i. 
of  making  another  mortgage,  and  he  must  take  the  consequences  <> 
if  the  mortgagor  takes  advantage  of  his  possession  of  the  deeds 
fraudulently  to  obtain  a  larger   advance   than   was  intended 
{Berry  Her  rick  v.  Atticood,  2  De  Gr.  &,  J.  21) ;  or  if,  contrary  to   ^ 
the  intention  of  the  legal  mortgagee,  he  suppresses  the  fact  of 
the  first  mortgage  altogether :  Briggs  v.  Jones,  L.  E.  10  Eq.  92. 

He  will  not,  however,  be  postponed  if  he  has  lent  the  deeds  For  reason- 
to  the  mortgagor  upon  a  reasonable  representation,  such  as  that 
he  wished  to  show  them  to  an  intending  purchaser  to  satisfy 
him  as  to  the  covenants  in  a  lease :  Peter  v.  Russell,  1  Eq.  Ca. 
Ab.  321 ;  2  Yern.  726 ;  Martinez  v.  Cooj^er,  2  Euss.  198. 

Neither  will  a  person  be  postponed  who,  wishing  to  obtain  an 
advance  on  security  of  title  deeds,  has  entrusted  them  to  an 
agent  for  that  purpose,  and  the  agent  by  forging  a  deed  obtains 
an  advance  which  he  appropriates  to  his  own  use  :  Fox  v.  Hawks, 
13  Ch.  D.  822. 

It  seems  that  the  only  cases  in  which  the  legal  mortgagee  will 
be  postponed  to  an  equitable  incumbrancer  are — (1)  where  the 
legal  mortgagee  has  never  inquired  for  the  deeds,  or  having 
inquired,  has  not  received  a  reasonable  excuse  for  their  non- 
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Chap.  XXIV.   delivery ;  (2)  where  the  legal  mortgagee,  having  obtained  the 

deeds,  has  subsequently  lent  them  to  the  mortgagor  to  enable 

him  to  obtain  another  advance ;  (3)  where  the  legal  mortgagee 
has  been  guilty  of  fraud  in  enabling  the  mortgagor  to  deal  with 
the  property:  see  Northern  Counties  Insurance  Co.  v.  Whipp, 
26  Ch.  D.  482.  In  this  case  the  manager  of  a  company  exe- 
cuted to  them  a  legal  moi-tgage  of  his  freehold  estate ;  the 
mortgage  and  the  title  deeds  were  deposited  in  a  safe  of  the 
company,  of  which  the  manager  had  a  key.  Some  time  after- 
wards he  removed  the  title  deeds,  leaving  only  the  mortgage 
deed,  and  obtained  an  advance  from  a  person  who  had  no  notice 
of  the  claim  of  the  company,  and  to  whom  he  purported  to 
execute  a  legal  mortgage,  and  handed  over  the  title  deeds.  It 
is  to  be  observed  that  in  this  case  the  subsequent  mortgagee 
had  done  everything  possible  to  obtain  a  good  title.  She  had 
examined  the  title  deeds,  had  a  regular  conveyance  executed  to 
her,  and  had  taken  over  the  deeds.  The  fraud  could  not  have 
been  perpetrated  had  it  not  been  for  the  carelessness  of  the  first 
mortgagees.  That  carelessness,  in  the  opinion  of  the  Lords 
Justices,  might  be  called  gross;  nevertheless,  as  it  did  not 
amount  to  fraud,  they  reversed  the  decision  of  the  Y.-C.  of  the 
County  Palatine  of  Lancaster,  and  decided  that  the  company 
had  priority  over  the  second  incumbrancer,  who  could  not  have 
been  defrauded  except  through  their  own  gross  carelessness. 


Sect.  3. — Tacking  of  Mortgages. 

Third  raort-         In  Marsh  V.  Lee  (2  Vent.  337;  1  W.  &  T.  L.  C.  659)  it  was 
in  first.  decided  that  "a  purchaser  or  mortgagee   coming  in  upon  a 

valuable  consideration  without  notice,  and  purchasing  in  a  pre- 
cedent incumbrance,  it  shall  protect  his  estate  against  any  person 
that  hath  a  mortgage  subsequent  to  the  first  though  before  the 
last  mortgage,  though  he  purchased  in  the  incumbrance  after  he 
had  notice  of  the  second  mortgage." 
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The  incumbrance  which  he  buys  must  confer  upon  him  the   ^^*P'  xxrv. 

legal  estate :  Ibid. ;  Brace  v.  Duchess  of  MarlboroKffh,  2  P.  Wms.  ~ 

491;   Wort  ley  v.  Birkhead,  2  Yes.  sen.  571;  Thorpe  v.  Holds-  le^ie^te. 
worth,  L.  E.  7  Eq.  139. 

But  having  succeeded  in  getting  in  the  legal  estate  by  buying 
up  a  first  mortgage,  a  subsequent  incumbrancer  may  tack,  al- 
though he  advanced  his  money  in  the  first  instance  to  a  person 
in  possession  who  fraudulently  represented  himself  as  owner,  at 
any  rate  as  against  devisees  under  the  will  of  the  first  mort- 
gagor :   Young  v.  Young,  L.  E.  3  Eq.  801. 

Moreover,  an  equitable  mortgagee  subsequently  obtaining  a 
conveyance  of  the  legal  estate  from  the  mortgagor  himself,  in 
pursuance  of  an  agreement  to'  give  a  legal  mortgage,  is  in  the 
same  position  as  if  he  obtained  it  by  buying  in  a  legal  mort- 
gage :  Cooke  V.  Wilton,  29  Beav.  100. 

It  is  not  sufficient  to  enable  an  incumbrancer  to  tack  that  he  Legal  estate 
should  have  merely  the  better  right  to  call  for  the  legal  estate  ;  actuaUy  in 
he  must  have  actually  got  it :  Frere  v.  Moore,  8  Pri.  475 ;  and  f^'^'t^tS' 
see  Maundrell  v.  Maundrell^  10  Ves.  271 ;  Ex  parte  Knott,  11 
Yes.  609  ;  Bease  v.  Jackson,  L.  E.  3  Ch.  576.     And  if,  having 
acquired  the  legal  estate,  he  afterwards  parts  with  it,  his  right 
to  tack  is  gone :  Rooper  v.  Harrison,  2  K.  &  J.  86. 

The  right  to  tack  extends  to  a  first  mortgagee  making  further  I'irst  mort- 
advances,  without  notice  of  the  intervening  incumbrance :  Brace  further 
V.  Buchess  of  Marlborough,  2  P.  Wms.  491  ;  Bpencer  v.  Bearson,  ^^^*^^^«- 
24  Beav.  266. 

But  the  puisne  mortgagee,  when  he  lent  his  money,  or  the  No  notice  of 

n     ,  J  I         t  1       p       1  1  1  second  mort- 

nrst  mortgagee,  when  he  made  the  further  advances^  must  have  gage. 
had  no  notice  of  the  intervening  incumbrance :  Brace  v.  Buchess 
of  Marlborough,  2  P.   Wms.  491 ;    Hiles  v.  Moore,  15  Beav. 
175,  181. 

This  rule  applies  even  where  the  first  mortgage  is  expressly  Mortgage  to 
made  to  extend  to  future  advances :  Shaio  v.  Neale,  6  H.  L.  C.  ther  ad- 
581 ;  Hopkinson  v.  Bolt,  9  H.  L.  C.  514.     And  there  is  no  '^^^^e^-" 
custom  to  the  contrary  in  favour  of  brewers  as  against  dis- 
tillers :  Baun  v.  City  of  Bondon  Brewery  Co.,  L.  E.  8  Eq.  155  ; 
Menzies  v.  Lightfoot,  L.  E.  11  Eq.  459. 

z2 
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Chap.  XXIV. 
s.  3. 

Incum- 
brancer  must 
bo  entitled  to 
both  mort- 
gages in  same 
interest. 


Judgment 
creditors. 


Incumbrance 
got  in  pen- 
dente lite. 


Debts  not 
being  charged 
upon  land 
tacked  to  a 
mortgage. 


The  subsequent  mortgage  must  not  be  vested  in  the  first 
mortgagee  merely  as  trustee  {Morret  v.  Faske,  2  Atk.  52),  or  as 
executor  :  Barnett  v.  Weston,  12  Yes.  130.  See,  however.  Price 
V.  Fasfnedge,  Amb.  685 ;  Wilmot  v.  Pike,  5  Hare,  14 ;  Shaw  v. 
Neale,  6  H.  L.  C.  581;  Sjwncer  v.  Pearson,  24  Beav.  266; 
Rooper  v.  Harrison,  2  K.  &  J.  86. 

The  money  must  be  advanced  upon  credit  of  the  land ; 
a  charge  on  the  proceeds  of  sale  of  land  contracted  to  be  sold 
cannot  be  tacked  to  the  first  mortgage,  at  any  rate  as  against 
the  purchaser :  Lacetj  v.  Ingle,  2  Ph.  413.  See  also  Matthews  v. 
Cartwright,  2  Atk.  347 ;  Ex  ixirte  Hooper,  1  Mer.  7.  As  to 
consolidation  of  charges  against  a  mortgagor,  see  p.  342. 

Judgment  creditors  have,  since  27  &  28  Yict.  c.  112,  still  a 
lien  upon  the  land  of  the  debtor :  Guest  v.  Coivhridge  Ry.  Co., 
L.  E.  6  Eq.  619  ;  Anglo-Italian  Bank  v.  Bavies,  9  Ch.  D.  275. 
They  seem,  therefore,  to  have  a  right  to  tack. 

The  first  mortgage  may  be  got  in,  and  the  several  incum- 
brances may  be  tacked  pendente  lite  {Marsh  v.  Lee,  1  W.  &  T. 
L.  0.  659 ;  Belchier  v.  Butler,  1  Ed.  523  ;  Bates  v.  Johnson, 
John.  304),  but  not  after  decree  to  settle  priorities:  Earl  of 
Bristol  V.  Hungerford,  2  Vem.  524  ;  Worthy  v.  Birkhead,  2  Yes. 
sen.  571 ;  Ex  jmrte  Knott,  11  Yes.  609,  619.  And  a  first  mort- 
gagee cannot  buy  in  a  third  incumbrance  pendente  lite,  so  as  to 
squeeze  out  the  second,  because  at  the  time  of  paying  the  money 
for  the  third  incumbrance  he  has  notice  of  the  second :  Morret 
V.  Paske,  2  Atk.  52. 

The  foregoing  cases  show  that  a  mortgagee  may,  even  as 
against  intervening  incumbrancers,  tack  to  his  mortgage  debts 
for  which  he  has  a  lien  or  charge  upon  the  land.  With  respect 
to  debts  for  which  he  has  no  lien  upon  the  land,  he  may  tack 
them  to  a  mortgage  of  real  estate  not  against  the  mortgagor 
(Fisher's  Mort.  p.  573) ;  but  against  the  heir  of  the  mortgagor 
{Anon.  2  Yes.  sen.  662;  Jones  v.  Smith,  2  Yes.  jun.  376;  Elvy  v. 
Norwood,  5  De  Gr.  &  S.  240) ;  but  not  against  the  assignee  of  the 
heir  {Coleman  v.  Winch,  1  P.  Wms.  775) ;  against  a  devisee  of 
the  mortgagor  {Du  Vigier  v.  Lee,  2  Hare,  326) ;  but  not  a  devisee 
upon  trust  to  pay  debts  {Heams  v.  Banco,  3  Atk.  630 ;  and  see 
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Irby  V.  Irhy^  22  Beav.  217)  ;  and  not  against  creditors :  Lowthian  ^^^P-  XXIV. 

V.  Hasel,  3  Bro.  0.  C.  162;  Hamerton  v.  Rogers,  1  Yes.  jun.  — 

513 ;  Adams  v.  Claxton,  6  Yes.  226 ;  and  see  Uolfe  v.  Chester, 
20  Beav.  610  ;  Thomas  v.  Thomas,  22  Beav.  341. 

It  seems,  however,  that  a  debt  incurred  after  the  money  due 
on  the  mortgage  has  been  paid  off,  but  before  the  estate  has  been 
reoonveyed,  cannot  be  tacked  to  that  estate,  even  as  against  the 
mortgagor  :  see  Mayor  of  Brecon  v.  Seymour,  26  Beav.  548. 

A  mortgagee  of  personal  estate  realizing  his  security  after 
the  death  of  the  mortgagor  insolvent,  was  held  by  Jessel,  M.  R., 
to  be  not  entitled  to  retain  any  surplus  after  satisfying  his 
mortgage  in  discharge  of  a  simple  contract  debt  due  to  him 
from  the  mortgagor :  Talbot  v.  Frere,  9  Ch.  D.  568 ;  not  fol- 
lowing SjxtlcUng  v.  Thompson,  26  Beav.  637 ;  Re  Haselfoot,  L.  E. 
13  Eq.  327  ;  Ex  parte  National  Bank,  L.  R.  14  Eq.  507. 

A  mortgagee  who,  having  attempted  to  sell,  brings  an  action  Costs  of 
for  specific  performance  against  the  purchaser,  and  fails  owing 
to  his  own  default,  cannot  tack  his  costs  of  action  to  the  money 
due  upon  his  mortgage :  Reers  v.  Ceeley,  15  Beav.  209. 

The  7th  section  of  the  Yendor  and  Purchaser  Act,  1874,  Legislative 
enacted  that  no  priority  should  be  given  to  any  interest  in  land  of  tacMng. 
by  tacking  it  to  any  other  interest  in  such  land ;  but  this  section 
was  repealed  as  to  England  by  the  Land  Transfer  Act,  1875 
(38  &  39  Yict.  c.  87),  s.  129,  as  from  the  date  at  which  it  came 
into  operation,  except  as  to  anything  duly  done  thereunder 
before  1st  January,  1876,  and  as  to  Ireland  by  the  Conveyancing 
Act,  1881,  s.  73.  As  regards  England,  the  section  was  in 
operation  from  the  7th  August,  1874,  to  the  1st  January,  1876  : 
see  Robinson  v.  Trevor,  12  Q.  B.  D.  423. 

By  the  Yorkshire  Registries  Act,  1884,  sect.  16,  tacking  is 
not  to  be  allowed  in  Yorkshire,  except  as  against  an  interest 
which  existed  prior  to  the  1st  January,  1885. 
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Chap.  XXIV. 

s-  ^'  Sect.  4. — Consolidation  of  Mortgages, 

Right  of  con-       "WTiere  a  mort^apree  holds  two  securities  for  two  different  debts 

solidution.  ^   ^ 

on  two  different  properties  of  tne  same  mortgagor,  he  may  refuse 
to  allow  one  property  to  be  redeemed,  unless  the  money  owing 
on  the  other  security  is  also  paid.  This  is  called  consolidation, 
and  the  right  exists  equally  in  actions  for  foreclosure  and  for 
redemption ;  neither  is  it  lost  by  sale  of  one  of  the  mortgaged 
estates :  Selhy  v.  Pomfret,  3  De  Gr.  F.  &  J.  595  ;  and  see  Clapliam 
V.  Andrews^  27  Ch.  D.  679.  It  prevails  not  only  where  the  two 
mortgages  were  originally  made  to  the  same  mortgagee,  but 
also  where  they  have  subsequently  become  united  in  the  same 
person  :  8eJhy  v.  Pomfret,  uhi  sup. 
What  mort-  A  mortgage  of  personalty  may  be  consolidated  with  a  mort- 
consolidated,  gage  of  realty :  Watts  v.  Symes,  1  De  Gr.  M.  &  Gr.  240.  But 
the  doctrine  does  not  apply  to  bills  of  sale  :  Chesworth  v.  Hunt, 
5  C.  P.  D.  266.  A  mortgage  by  one  person  cannot  be  con- 
solidated with  a  mortgage  by  the  same  and  another  person 
jointly  to  secure  a  different  debt:  Cummins  v.  Fletcher,  14  Ch.  D. 
699;  Re  Raggett,  16  Ch.  D.  117.  Until  default  the  right  of 
consolidation  does  not  arise :  Cummins  v.  Fletcher,  14  Ch.  D.  699. 
Where  one  mortgaged  property  has  ceased  to  exist,  as  hj  for- 
feiture of  a  lease,  the  debt  owing  thereon  cannot  be  consolidated 
with  that  owing  on  the  security  of  other  property :  Re  Raggett, 
16  Ch.  D.  117. 
Legal  estate  Jt  is  not  necessary  that  the  mortgagee  seeking  to  consolidate 
should  have  the  legal  estate,  as  the  mortgagee  seeking  to  tack 
must  have :  Neve  v.  Pennell,  2  H.  &  M.  170,  183 ;  Cracknall  v. 
Janson,  11  Ch.  D.  1. 
As  against  The  right  to  consolidate  prevails  not  only  against  the  mort- 

mg^under^he  gagor  and  his  heir  {Margrave  v.  Le  Hooke,  2  Yern.  207),  but 
mortgagor.  ^^^^  against  his  trustee  in  bankruptcy  {Selhy  v.  Pom/ret,  3  De  Gr. 
r.  &  J.  595),  a  puisne  incumbrancer  (Neve  v.  Pennell,  2  H.  &  M. 
170),  and  a  purchaser:  Fx  ^Mr^'e  Carter,  Amb.  733;  Ircson  v. 
Denn,  2  Cox,  425  ;  and  see  Jones  v.  Smith,  2  Yes.  jun.  376 ; 
Titley  v.  Jenyns,  2  Y.  &  C.  C.  399. 

But  where  it  is  sought  to  enforce  the  right  against  any  one 
except  the   mortgagor,  considerable  qualifications    have    been 


CONSOLIDATION  OF  MORTGAGES.  343 

introduced  by  recent  cases.     Thus,  if  at  the  time  the  mortgage  ^^*P'  xxiv. 

of  the  second  estate  is  made  to  the  mortgagee  of  the  first,  the  '■ 

mortgagor  has  parted  with  his  equity  of  redemption  in  the 
latter,  the  mortgagee  cannot  consolidate  {Mills  v.  Jennings ,  13 
Ch.  D.  639 ;  S.  C.  Jennings  v.  Jordan,  6  App.  Cas.  698,  over- 
ruling Tasscll  V.  Smith,  2  De  G-.  &  J.  713) ;  and  qiicere  whether 
Vint  V.  Fadget  (2  De  Gr.  &  J.  611)  would  now  be  followed.  So, 
if  at  the  time  the  two  mortgages  become  united  in  the  same 
person,  the  two  equities  of  redemption  are  vested  in  two  dif- 
ferent persons,  the  right  to  consolidate  does  not  arise  :  White  v. 
milacre,  3  Y.  &  C.  Ex.  597,  609  ;  Harter  v.  Colman,  19  Ch.  D. 
630,  disapproving  Beevor  v.  Luch,  L.  R.  4  Eq.  537;  and  see 
Selhy  V.  Fonifret,  3  De  Gr.  F.  &  J.  595.  And  it  seems  that  the 
same  rule  will  prevail,  although  the  persons  against  whom  it  is 
sought  to  consolidate  claim  under  a  voluntary  settlement :  Re 
JFalhampton's  Estate,  26  Ch.  D.  391. 

These  decisions  seem  to  render  it   unnecessary  to   consider  Notice  to 
whether  at  the  time  when  the  mortgage  of  the  one  property  ^^^' 

was  made  or  transferred  to  the  mortgagee  of  the  other  property, 
he  had  notice  of  any  assignment  of  the  equity  of  redemption, 
as  in  Baker  v.  Gray,  1  Ch.  D.  491. 

But  when  the  right  to  consolidate  has  arisen,  then  it  makes  Notice  to 
no  difference  that  the  purchaser  of  the  equity  of  redemption  in  ^^°  ^^^^' 
one  property  had  no  notice  of  the  mortgage  on  the  other :  Ire- 
son  V.  Benn,  2  Cox,  425  ;  and  see  cases  cited  in  note  to  Willie  v. 
Lugg,  2  Ed.  80  ;  Neve  v.  Pennell,  2  H.  &  M.  170. 

By  the  Conveyancing  Act,  1881,  s.  17,  a  restriction  is  placed  Conveyancing 
on  consolidation  of  mortgages ;  but  this  only  applies  where  the  s.  17.       ' 
mortgages  or  one  of  them  are  or  is  made  after  the  1st  January, 
1882,  and  where  no  contrary  intention  is  expressed  in  either  of 
the  deeds. 
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Chap.  XXIV. 
s.  6. 

' '  Qui  prior  est 
tempore.*^ 


Priority  lost 
by  neglect. 


Deposit  of 
some  only  of 
deeds. 


Equitable 
mortgagee 
without  any 
deeds  de- 
Ijosited. 


Sect.  5. — Priority  among  Equitable  Interests. 

Among  claimants,  all  having  equal  equities,  "  Qui  prior  est  tern- 
porCy  2:>otior  est  Jure :  "  liice  v.  Bice,  2  Drew.  73,  where  the  doc- 
trine is  very  carefully  considered  and  explained ;  Phillij^s  v. 
Fhillips,  4  De  G.  F.  &  J.  208,  215 ;  Cave  v.  Cave,  15  Ch.  D. 
639,  646. 

But  an  equitable  claimant  prior  in  point  of  time  may  lose  his 
priority  by  his  own  act  or  neglect.  What  is  sufficient  careless- 
ness or  negligence  must  depend  on  the  circumstances  of  each 
case.  A  greater  degree  of  carelessness  will  be  required  to  de- 
prive of  his  priority  a  legal  mortgagee  than  a  mere  equitable 
incumbrancer:  see  Northern  Counties  Insurance  Co.  v.  Whipp, 
26  Ch.  D.  482,  ante,  p.  338.  The  burden  of  displacing  the  prior 
charge  lies  on  the  subsequent  incumbrancer  :  Roberts  v.  Croft,  24 
Eeav.  223,  229 ;  2  De  G-.  &  J.  1 ;  Allen  v.  Knight,  5  Hare,  272. 

An  equitable  mortgagee  by  deposit  will  not  be  postponed 
merely  because  he  has  accepted  a  parcel  of  deeds  on  the  faith  of 
a  representation  by  the  mortgagor  that  it  contained  all  the  deeds, 
whereas  in  fact  some  were  kept  back  and  afterwards  deposited 
with  another :  Hunt  v.  Elmes,  2  De  Gr.  F.  &  J.  578  ;  Bixon  v. 
Muckleston,  L.  E.  8  Ch.  155.  It  is  not  even  necessary  that  the 
de^ds  deposited  should  show  title  in  the  depositor :  Roberts  v. 
Croft,  2  De  G.  &  J.  1.  But  the  deeds  deposited  must  be  some 
of  the  material  deeds :  Lacon  v.  Allen,  3  Drew.  579. 

But  an  equitable  mortgagee  who  never  obtains  the  deeds  will 
be  postponed  to  a  subsequent  incumbrancer  by  deposit :  Layard 
V.  Maud,  L.  E.  4  Eq.  397 ;  and  see  Btanhope  v.  Verney,  2  Ed. 
81.  See  2  Drew.  81 ;  Foster  v.  Blachstone,  1  Myl.  &  K.  297, 
307. 

This  will  be  so  even  where  the  first  mortgagee  was  deceived 
by  the  fraud  of  the  mortgagor,  who  represented  himself  to  be 
owner  by  means  of  forged  deeds ;  and  the  mortgage  deed  •will 
not  operate  as  an  estoppel  as  against  a  subsequent  incumbrancer 
by  deposit,  to  whom  the  genuine-  deeds  have  been  delivered : 
Kcate  V.  Phillips,  18  Ch.  D.-  560. 

In  like  manner  a  vendor's  Ken  for  unpaid  purchase-money, 
where  he  has  executed  the  deed  and  endorsed  the  receipt,  and 
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delivered  the  deeds  to  the  purchaser,  will  be  postponed  to  a  sub-   Chap.  xxiv. 

Si     5i 

sequent  mortgage  by  deposit :  Biee  v.  Bicej  2  Drew.  73.  

So,  where  a  vendor  who  has  contracted  to  sell,  and  to  set  off 
a  debt  owing  by  him  to  the  purchaser  against  part  of  the  pur- 
chase-money, before  completion  hands  over  the  deeds  to  another 
by  way  of  equitable  mortgage,  the  equitable  mortgagee,  not 
having  notice  of  the  contract,  will  have  priority  to  the  extent  of 
the  debt :  Bai/ne  v.  Baker,  1  Giff.  241. 

It  seems  that  in  every  case  where  an  equitable  mortgagee  Equitable 
who  has  had  the  deeds  allows  them  back  into  the  custody  of  the  ^ho  fetsmort,- 
mortgagor,   who   thereupon   creates   a   fresh  incumbrance    by  fack  hi^^^^ 
deposit,  the  prior  mortgagee  will  be  postponed  to  the  subse-  deeds. 
quent  incumbrancer,  even  though  the  deeds  were  given  up  on  a 
reasonable  request  of  the  mortgagor,  as  that  he  wished  to  show 
them  to  an  intending  purchaser :    Waldron  v.  Sloper,  1  Drew. 
193 ;  Bowie  v.  Saunders,  2  H.  &  M.  242 ;  or  even  though  the 
mortgagor  obtained  them  from  the  mortgagee  by  fraud :  Hunter 
V.  Walters,  L.  R.  7  Ch.  75 ;  Be  Lord  Southampton's  Estate,  16 
Ch.  D.  178. 

Equitable  incumbrancers  on  personal  estate  in  the  hands  of  Notice  to 
trustees  take  priority  according  to  the  dates  of  their  notices  to 
the  trustees :  Bridge  v.  Beadon,  L.  R.  3  Eq.  664 ;  Calisher  v. 
Forbes,  L.  R.  7  Ch.  109 ;  Spencer  v.  Clarke,  9  Ch.  D.  137 ; 
Pinnock  v.  Bailey,  23  Ch.  D.  497.  But  this  rule  does  not  apply 
to  real  estate  ( Wilmot  v.  Pike,  5  Hare,  14 ;  Booper  v.  Harrison, 
2  K.  &  J.  86),  unless  it  has  been  converted  into  personalty:  Be 
Hughes'  Trusts,  2  H.  &  M.  89.  See  also  Foster  v.  Blackstone,  1 
Myl.  &  K.  297 ;  Jones  v.  Jones,  8  Sim.  633,  641  ;  Foster  v. 
Cockerell,  3  CI.  &  Ein.  456;  Lee  v.  Hoiclett,  2  K.  &  J. 
531. 

Notice  to  the  solicitors  of  the  trustees  is  not  sufficient,  even 
though  accepted  by  them  on  behalf  of  their  clients.  It  must  be 
given  to  the  trustees  themselves :  Saffron  Walden  Building  Society 
V.  Bayner,  14  Ch.  D.  406. 

The  rule  has  been  frequently  laid  down  that  among  equitable  Best  right  to 
incumbrancers  if  one  of  them  has  the  better  right  to  call  for  estateT  ^^ 
the  legal  estate,  he  will  be  entitled  to  priority :   Willoughhy  v. 
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Chap.  XXIV.    WiUoughhy,  1  T.  R.  763.     See  also  Wilkes  v.  Bodington,  2  Yem. 

'^ 599;  Pomfrctv.  JFindsor,  2  Yes.  sen.  472^486;  JEx  parte  Knott, 

11  Yes.  618 ;  Boiven  v.  Umns,  1  J.  &  Lat.  178,  264 ;  Wilmot  v. 
Pike,  5  Hare,  14,  22.  This  rule  in  effect  is  only  another  way 
of  saying  that  the  equities  are  not  equal;  but  it  is  of  some 
importance  in  the  case  of  mortgages  to  building  societies. 

Receipt  in-  The  5th  section  of  6  &  7  Will.  4,  c.  32,  and  the  42nd  section 

dorsed  by 

building  of  37  &  38  Yict.  c.  42,  both  enact  that  the  receipt  of  the  society 

socie  y.  1^^  ^^^  moneys  secured,  indorsed  as  provided  on  the  mortgage, 

shall  vacate  the  same  and  vest  the  estate  of  and  in  the  property 

therein  comprised  in  the  person  for  the  time  being  entitled  to 

the  equity  of  redemption  without  any  reconveyance. 

"Where,  therefore,  there  is  a  first  mortgage  to  a  building 
society,  and  subsequent  mortgages  to  other  incumbrancers,  and 
the  mortgagor  pays  off  the  building  society,  and  the  statutory 
receipt  is  indorsed,  that  has  the  effect  of  vesting  the  legal  estate 
in  the  equitable  mortgagee  who  is  first  in  point  of  time  :  Fourth 
City  Building  Society  y.  Williams^  14  Ch.  D.  140.  See  oho  Meek 
V.  Chamherlainy  8  Q.  B.  D.  31.  But  if  the  society  is  paid  off  by 
an  equitable  mortgagee  who  had  no  notice  of  prior  incumbrances, 
the  legal  estate  will  vest  in  him :  Pease  v.  Jackson,  L.  E,.  3  Ch. 
576,  overruling  Prosser  v.  Rice,  28  Beav.  68 ;  and  see  Fourth 
City  Building  Society  v.  Williams,  14  Ch.  D.  140  ;  Robinson  v. 
Trewr,  12  Q.  B.  D.  423 ;  Sangster  v.  Cochrane,  28  Ch.  D.  298. 

The  result  will  be  different  if  the  society,  instead  of  indorsing 
the  statutory  receipt,  execute  a  regular  conveyance :  Carlisle 
Banking  Co.  v.  Thompson,  33  W.  R.  119. 

It  was  held  by  Lord  Cairns,  L.  C,  in  Pease  v.  Jackson  (L.  R. 
3  Ch.  576),  that  a  subsequent  mortgagee  acquiring  the  legal 
estate  in  this  way  over  a  prior  incumbrancer  could  not  tack,  not 
being  in  as  good  a  position  as  if  he  had  got  originally  the  legal 
estate  by  contract.  This  view  was  not  taken  by  Jessel,  M.  R., 
in  Fourth  City  Building  Society  y.  Williams  (14  Ch.  D.  140),  who 
there  said  that  the  point  was  not  argued  or  sufficiently  con- 
sidered in  Pease  v.  Jackson,  and  accordingly  he  held  that  the 
mortgagee  acquired  the  legal  estate  for  all  purposes,  including 
that  of  tacking.     The  point  was  again  considered  by  Baggallay, 
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L.  J.  in  Bohinson  v.  Trevor  (12  Q.  B.  D.  423),  and  he  preferred  Chap.xxiv. 

Lord  Cairns'  decision ;  but  the  point  scarcely  arose  in  that  case,  — 

as  the  dates  of  the  advances  were  such  as  to  bring  them  within 
the  operation  of  the  7th  section  of  the  Yendor  and  Purchaser 
Act,  1874,  preventing  tacking. 

The  statutory  receipt  once  indorsed,  the  building  society 
cannot  afterwards  question  the  sufficiency  of  payment  and  make 
any  further  claim  against  the  mortgagor  in  respect  of  the  debt : 
Harvey  v.  Municipal  Building  Society,  26  Ch.  D.  273. 
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Sect.  1. —  WTiat  is  a  Misdescription. 

Although  a  complete  description  of  property,  comprising 
every  minute  detail,  can  never  be  conveyed  by  words,  it  is 
the  duty  of  the  vendor  to  describe  what  he  offers  for  sale  in 
such  terms  as  will  serve,  at  least,  to  identify  the  subject-matter 
of  the  sale.  Few  vendors,  however,  stop  there.  Particulars, 
as  a  rule,  are  overladen  with  descriptive  matter,  which  is  not 
necessary  for  identification  of  the  parcels,  but  is  nevertheless 
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incorporated  in  the  contract :  White  v.  Caddon,  8  CI.  &  Fin.  ^^'  '^'^^-  s.  l- 
766.  If,  then,  this  description  is  untrue  in  any  respect,  there  is 
a  breach  of  contract  by  the  vendor,  which  will  entitle  the  pur- 
chaser— according  to  the  extent  of  the  misdescription — to  re- 
scind the  contract,  to  resist  specific  performance,  or  to  obtain 
compensation  in  money  for  the  defect. 

In  the  cases  which  fall  under  the  head  of  misdescription ^  fraud  Misdescrip- 
IS  supposed  to  be  absent.  The  eiTor  is  presumed  to  have  arisen  fraud, 
from  an  innocent  and  excusable  mistake.  If  there  be  fraud,  or 
such  gross  negligence  as  in  the  eye  of  a  court  of  equity  amounts 
to  fraud,  different  considerations  are  introduced ;  for  fraud  not 
only  vitiates  the  contract,  but  operates  as  a  personal  bar  to 
relief  of  any  kind. 

Misdescription  must   also   be   distinguished  from   misrepre-  Misdescrip- 
sentation,  which  is  a  false  but  not  necessarily  fraudulent  state-  misrepre- 
ment,  made   in   the  com-se  of  the   treaty,   but  which   is   not  mentation. 
incorporated  in  the  contract  as  one  of  its  terms.     This  distinc- 
tion is  more  fully  treated  in  the  next  Chapter. 

The  vendor  is  not  bound  to  mention  patent  defects.     As  to  Patent  defect, 
these  the  maxim  caveat  emptor  applies ;  and,  if  the  purchaser 
buys  in  ignorance  of  them,  he  cannot,  in  general,  obtain  relief : 
Oldfield  V.  Round,  5  Yes.  508 ;  Cook  v.  Waiigh,  2  GiS.  201." 

Even  where  there  is  a  definite  misdescription,  it  has  be^n  Purchase  with 
said  that  the  knowledge  of  the  purchaser  puts  an  end  to  the  defect.  ° 
misdescription.      Thus,  where  an  estate  was  described  in  the 
particulars  as  "  all  within  a  ring-fence,"  and  it  was  in  fact 
intersected  by  other  lands,  but  the  purchaser  either  knew  this 
before  the  sale,  or  persevered  with  the  treaty  after  he  knew  it. 
Sir  W.  Grant,  M.E.,  decreed  specific  performance  without  com- 
pensation.    The  groimd  of  this  decision  was  that  the  defect  was 
an  object  of  sense ;  and  that  the  defendant,  if  he  were  to  get    - 
compensation,  having  knowledge  of  the  defect,  would  obtain  a 
double  allowance :  Bf/er  v.  Hargrave,  10  Yes.  505.     See  also 
Grant  v.  Munt,  Coop.    173 ;   Lord  Brooke  v.  Rounthicaite,   5 
Hare,  298,  306  ;  King  v.  Wilson,  6  Beav.  124. 

This  principle,  however,  does  not  apply  where  there  is  an  Express  con- 
express  provision  in  the  contract  that  compensation  shall  be  pensation. 
made  for  errors  of  description.     The  purchaser  is  then  entitled 
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Ch.  XXV.  8. 1.  ^0  compensation  notwithstanding  his  knowledge  of  the  defect 
at  the  date  of  the  contract :  Lett  v.  Randall^  49  L.  T.  71 ;  English 
V.  Murray,  32  W.  E.  84. 

Latent  defects,  not  being  apparent  to  sen"se,  should  be  speci- 
fied in  the  description  of  the  property.  The  omission  to  do  so 
may  entitle  the  purchaser  to  avoid  the  contract ;  as,  for  example, 
where  the  house  sold  was  overlapped  by  an  adjoining  building 
in  a  manner  which  could  not  be  detected  by  an  inspection  of 
the  premises,  or  of  the  plan  produced  at  the  sale :  Pope  v.  Gar- 
land, 4  Y.  &  C.  Ex.  394,  403. 

So,  where  property  was  described  as  "  eligible  for  building 
purposes,"  and  certain  water  rights  of  adjoining  owners  mate- 
rially interfered  with  such  an  application  of  the  land,  the 
vendor's  bill  for  specific  performance  was  dismissed  with  costs  : 
Shackleton  v.  Sutcliffe,  1  De  Gr.  &  S.  609.  See  Breicer  v.  Brown, 
28  Ch.  D.  309. 

A  purchaser  who  has  knowledge  or  notice  of  a  latent  defect 
cannot  insist  that  he  was  misled  by  an  omission  to  mention  it : 
Barraud  v.  Archer,  2  Sim.  433  ;  JH^ene  Valley  Drainage  Commis- 
sioners V.  Dimldey,  4  Ch.  D.  1.  In  Shaekleton  v.  Sutcliffe  {supra) 
it  was  argued  that  the  purchaser,  who  lived  in  the  neighbour- 
hood, and  constantly  passed  the  wells  which  were  suppKed  from 
the  upper  land,  was  affected  with  notice  of  the  easements ;  but 
it  seems  to  have  been  considered  that  knowledge  of  the  physical 
condition  of  the  property  did  not  give  notice  of  the  incorporeal 
rights. 

A  description  which  admits  of  two  meanings  will  amoimt  to 
a  misdescription  if  the  purchaser  is  actually  misled  by  it :  Sums- 
land  V.  Bearsley,  29  Beav.  430.  See  also  Leyland  v.  IlUngworth, 
2  De  G.  r.  &  J.  248. 

But  if  the  purchaser  knows  the  real  facts  before  he  buys,  he 
has  no  ground  of  complaint :  Farebrother  v.  Gibson,  1  De  G-.  & 
J.  602  ;  Carroll  v.  Keayes,  Ir.  E.  8  Eq.  97. 
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Ambiguous 
deflcription. 


EFFECT  OF  MISDESCRIPTION.  351 

Ch.  XXV.  8.  2. 


Sect.  2. — Effect  of  Misdescription. 

Any  misdescription,  however  trivial,  was  considered  fatal  to  Effect  of  mis- 
tlie  validity  of  the  contract  in  the  old  common  law  courts,  on  thrcontract^^ 
the  ground  that,  the  subject-matter  of  the  contract  as  described  ^*  ^^' 
being  non-existent,  there  was  really  no  contract  between  the 
parties.     When  the  vendor  had  not  the  exact  interest  which  he 
contracted  to  sell,  the  buyer  might  consider  the  contract  as  at  an 
end  :  Farrer  v.  Nightingale  2  Esp.  639.     See,  however,  Balworth 
V.  Hassellj  4  Camp.  140. 

The  courts  of  equity,  on  the  other  hand,  regarding  the  spirit  In  equity, 
rather  than  the  letter,  interfered  at  an  early  period  to  prevent 
the  rigid  rule  of  law  from  working  injustice ;  and  undertook  in 
each  case  to  determine  whether  the  mistake  or  inaccuracy  was 
such  as  to  admit  of  compensation,  or  was  so  serious  as  to  avoid 
the  contract.     See  Mortloch  v.  Butter,  10  Yes.  292,  306. 

Now  that  the  rules  of  equity  prevail  in  all  the  Courts,  the  Judicature 
common  law  rule  may  be  regarded  as  obsolete,  and  whether  the 
action  be  for  a  return  of  the  deposit,  or  for  damages  in  the 
Queen's  Bench  Division,  or  for  specific  performance,  or  rescission 
in  the  Chancery  Division,  the  question  whether  the  contract  is 
avoided  by  misdescription  must  in  all  cases  be  determined  on 
the  same  principles.  But  specific  performance  being  a  discre- 
tionary jurisdiction,  the  Court  may  decline  to  enforce  the  con- 
tract without  deciding  that  it  is  actually  void ;  and,  as  the  j 
misdescription  is  the  fault  of  the  vendor,  will  often  assist  a 
purchaser  who  comes  for  specific  performance  with  compensa- 
tion, where,  in  the  same  circumstances,  relief  would  be  denied 
to  the  vendor. 

Lord  Erskine  thus  states  the  principle  upon  which  the  equit-  Principle  of 
able  jurisdiction  as  to  compensation  was  exercised :  "  Where," 
he  says,  "  advantage  is  taken  of  a  circumstance,  that  does  not 
admit  a  strict  performance  of  the  contract,  if  the  failure  is  not 
substantial,  equity  will  interfere.  If,  for  instance,  the  contract 
is  for  a  term  of  ninety-nine  years  in  a  farm,  and  it  appears  that 
the  vendor  has  only  ninety-eight  or  ninety-seven  years,  he 
must  be  non-suited  in  an  action ;  but  equity  will  not  so  deal 
with  him;  and  if  the  other   party  can   have   the   substantial 


compensation. 
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Ch.  XXV.  8. 2.  benefit  of  his  contract,  that  slight  difference  being  of  no  import- 
ance to  him,  equity  will  interfere.  Thus  was  introduced  the 
principle  of  compensation,  now  so  well  established — a  principle 
which  I  have  no  disposition  to  shake : "  Halsey  v.  Grant,  13 
Yes.  73,  77. 
Principle  not  It  will  be  noticed  that  Lord  Erskine's  statement  of  the 
tended.  principle  of  compensation  is  qualified  by  the  important  limita- 

tion, that  the  other  party  is  to  have  the  substantial  benefit  of  his 
contract ;  but  this  consideration  has  not  been  always  kept  in 
view  by  the  Courts.  For  "  under  the  head  of  specific  per- 
formance, contracts  substantially  different  from  those  entered 
into  have  been  enforced.  In  the  case  of  a  contract  for  a  house 
and  a  wharf,  the  object  of  the  purchaser  being  to  carry  on  his 
business  at  the  wharf,  it  was  considered  that  this  Court  was 
specifically  performing  that  man's  contract  by  giving  him  the 
house  without  the  wharf."  Per  Lord  Eldon,  Dreive  v.  Sanson, 
6  Ves.  675,  678.  See  Stewart  v.  Alliston,  1  Mer.  26,  32.  In 
this  passage  Lord  Eldon  also  refers  to  a  case  of  Shirley  v.  Davis, 
in  which  the  purchaser  was  obliged  to  take  a  house  in  Kent  (on 
the  north  side  of  the  Thames),  although  his  object  in  purchasing 
was  to  be  a  freeholder  of  Essex.  See,  however,  as  to  this  case, 
Shirley  v.  Stratton  (1  Bro.  C.  C.  440),  from  the  note  to  which  it 
appears  that  Lord  Eldon  was  mistaken  in  his  recollection  of  the 
case. 

Sir  Gr.  Jessel,  M.  R.,  has,  in  a  recent  case,  in  language  almost 
identical  with  Lord  Eldon's,  protested  against  the  undue  exten- 
sion of  the  principle  of  compensation.     See  Cato  v.  Thompson, 
9  Q.  B.  D.  616,  618. 
Vendor's  The  vendor  cannot,  in  the  absence  of  stipulation,  recover  corn- 

compensation.  Ipensation  if  the  property  is  more  valuable  than  it  was  described 
'to  be. 

Thus,  where  premises  were  sold  for  the  remainder  of  a  term, 
of  which  both  parties  believed  there  were  only  eight  years  un- 
expired, and  it  turned  out  that  there  were  in  fact  twenty  years, 
the  vendor's  bill  asking  for  a  re-assignment  of  the  premises  for 
the  extra  years  was  dismissed  :  Lord  Cottenham,L.  C,  observing : 
*'  Suppose  a  party  proposed  to  sell  a  farm,  describing  it  as  *  all 
my  farm  of  200  acres,'  and  the  price  was  fixed  on  that  sup- 
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position,  but  it  afterwards  turned  out  to  be  250  acres,  could  he  c^-  xxv.  s.  2. 
afterwards  come  and  ask  for  a  reconveyance  of  the  farm,  or  pay- 
ment of  the  difference  ?  Clearly  not,  the  only  equity  being  that 
the  thing  turns  out  more  valuable  than  either  of  the  parties 
supposed.  And  whether  the  additional  value  consists  in  a 
longer  term,  or  a  larger  acreage,  is  immaterial :"  Okill  v.  Whit- 
taA-er^  2  Ph.  338.  But  under  a  special  condition  the  vendor  |  o 
may  obtain  compensation  :  Leslie  v.  Tompson,  9  Hare,  268. 

But  where  the  property  was  described  as  containing  "  forty 
acres  or  thereabouts,  be  the  same  more  or  less,"  and  the  contract 
provided  that  if  "any  mistake  or  omission  be  made  in  the 
description  of  the  property"  a  compensation  or  allowance  should 
be  made,  the  vendor  was  compelled  to  complete  without  com- 
pensation for  la.  Ir.  lOp.,  by  which  the  true  acreage  was  found 
to  exceed  that  stated  in  the  particulars :  Be  Orange,  W.  N. 
1885,  72. 

The  Court  cannot  compel  the  purchaser  to  take  an  indemnity,  ^o  indem- 
or  the  vendor  to  give  it :  Balmanno  v.  Lumley,  1  Yes.  &  B.  224. 
See  also  Wood  v.  Bernal,  19  Yes.  220  ;  Fildes  v.  Hooker,  3  Mad. 
193 ;  Nouaille  v.  Flight,  7  Beav.  521 ;  Bidgway  v.  Gray,  1  Mac. 
&  G.   109;    Bainhridge  v.   Kinnaird,  32  Beav.   346.     Unless,  unless  it  is 
indeed,  the  parties  expressly  or  by  implication  contract  for  a  contract, 
covenant  of  indemnity :  Aylett  v.  Ashton,  1  My.  &  Cr.  105. 

This  seems  to  have  been  the  ground  of  decision  in  Milligan  v. 
Cooke  (16  Yes.  1),  where  Lord  Eldon  directed  that,  if  the  differ- 
ence in  value  between  the  interest  described  in  the  particulars  of 
sale,  and  that  which  the  vendor  had  to  give  could  not  be  ascer- 
tained, the  purchaser  should  have  an  indemnity,  which  should 
not  be  a  personal  indemnity,  but  by  way  of  security  upon  real 
estate,  or  by  part  of  the  purchase-money  being  kept  in  Court. 
See  Baton  v.  Brebner,  1  Bli.  42,  67. 

In  one  case,  indeed,  Lord  Hatherley  (then  Sir  W.  P.  Wood,  Exception. 
Y.-C.)  seems  to  have  departed  from  the  principle  that  a  vendor 
could  not  be  compelled  to  give  an  indemnity ;  for  where  the 
vendor's  wife  refused  to  release  her  dower,  he  ordered  part  of 
the  purchase-money  to  be  retained  in  Court,  to  answer  her  con- 
tingent claim  to  dower  in  the  event  of  her  surviving  her 
husband:   Wilson  v.    Williams,  3  Jur.  N.  S.  810.     See   also 

C.  A  A 
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Poivell  V.  South  Wales  Ry.  Co.,  1  Jur.  N.  S.  773,  where  com- 
pensation in  money  was  combined  with  an  indemnity  by  way 
of  covenant. 

The  purchaser's  rights  in  cases  of  misdescription  are  not  con- 
fined to  compensation.  He  may  also,  at  least  where  the  defect 
is  so  grave  that  the  vendor  cannot  enforce  specific  performance 
with  compensation, — 

(1)  Eepudiate  the  contract  and  recover  his  deposit ;  or 

(2)  Rely  on  the  contract,  and  obtain  damages  in  an  action, 

founded  on  the  breach  of  the  stipulation  descriptive  of 
the  property. 

With  reference  to  the  first  of  these  remedies  it  is  unnecessary 
to  consider  it  in  this  chapter ;  for  the  issue  in  such  an  action 
seems  to  be  identical  with  that  in  the  vendor's  action  for 
specific  performance  with  compensation.  The  vendor  can,  in  fact, 
counterclaim  for  such  relief,  and  the  purchaser's  action,  if  brought 
in  the  Queen's  Bench  Division,  will  then  in  most  cases  be  trans- 
ferred to  the  Chancery  Division :  Holhway  v.  York,  2  Ex.  D. 
333 ;  London  Land  Co.  v.  SarriSy  13  Q.  B.  D.  540  ;  and  see 
Eillman  v.  Mayhetc,  1  Ex.  D.  132  ;  Storey  v.  Waddle,  4  Q.  B.  D. 
289. 

The  second  remedy  above  mentioned,  i.  e.  the  common  law 
action  for  breach  of  contract,  is  not  usually  resorted  to,  except 
after  the  execution  of  the  conveyance,  when  the  remedy  by 
specific  performance  has  become  impossible ;  and,  indeed,  after 
the  completion  of  the  contract  the  purchaser  can  rarely  recover 
damages  for  misdescription. 

Fraud  being  supposed  to  be  absent,  the  action  is  founded 
simply  upon  the  contract ;  and,  if  there  be  no  stipulation  as  to 
compensation  for  misdescription,  the  purchaser  cannot  recover 
damages:  JoUffe  v.  Baker,  11  Q.  B.  D.  255.  A  fortiori  where 
there  is  a  condition  that  no  compensation  shall  be  allowed:  Brett 
V.  Clowser,  5  C.  P.  D.  376. 

As  long  ago  as  the  reign  of  Charles  II.  it  was  laid  down 
"  that  the  articles  were  only  a  security  and  preparatory  to  the 
conveyance,  and  the  purchaser  having  afterwards  taken  a  con- 
veyance, shall  not  resort  to  the  articles,  or  to  any  particular,  or 
to  any  averment  or  communication  afterwards,  for  such  things 


EFFECT  OF  MISDESCRIPTION.  355 

shall  never  be  admitted  against  the  deed  :  "  Ticijfonl  v.  Wareup^  Ch.  xxv.  s.  2. 
Finch,  310.     See  also  Loggott  v.  Barrett,  15  Ch.  D.  306,  at 
pp.  309,  311 ;  Tcehaf/  v.  Mnnchester,  8fc.  Ry.  Co.,  24  Ch.  D.  572. 

But  where  there  is  a  clause  expressly  providing  that  compen- 
sation shall  be  given  for  any  error  in  the  particulars,  a  mis- 
description confers  upon  the  purchaser  a  right  of  action,  which 
is  not  destroyed  by  taking  a  conveyance  :  Cann  v.  Cann,  3  Sim. 
447  ;  Bos  v.  Hekham,  L.  E.  2  Ex.  72. 

The  question  whether  the  purchaser  can  obtain  compensation,  Conflicting 
after  completion  has  given  rise  to  some  conflict  of  authority;! 
but  it  may  be  regarded  as  now  settled  in  favour  of  the  purchaser 
by  the  decision  of  the  Court  of  Appeal  in  Palmer  v.  Johnson,  13 
Q.  B.  D.  351,  approving  Cann  v.  Cann,  3  Sim.  447 ;  Bos  v. 
HeUham,  L.  E.  2  Ex.  72 ;  Re  Turner  and  Skelton,  13  Ch.  D. 
130  ;  and  overruling  Manson  v.  Thacker,  7  Ch.  D.  620  ;  Besley 
V.  Besley,  9  Ch.  D.  103 ;  Allen  v.  Richardson,  13  Ch.  D.  524. 

The  cases  cited  above  show  that  there  may  be  clauses  in  the  Some  clauses 
agreement  which  the  parties  intend  to  operate  after  the  exeou-  ment  may  re- 
tion  of  the  conveyance.     It  is  in  each  case  a  question  of  con-  ^^^  the^ccm- 
struction,  whether  the  particular  clause  is  merged  or  not.     In  veyance, 
the  case  of  Re  Turner  and  Skelton,  for  example,  where  the  pur- 
chaser claimed  compensation  for  the  difference  between  6a.  2r. 
lOp.,  and  5a.  Or.  7p.,  it  is  not  stated  in  the  report  whether  the 
conveyance  described  the  property  by  its  true  acreage ;  and  it  is 
presumed  that  it  did  not.     For  if  the  true  acreage  had  been 
there  stated,  the  misdescription  would  have  been  cured,  and  the 
purchaser  would  not  have  been  allowed  to  go  behind  the  de- 
scription in  the  deed.     In  the  other  cases  cited  above,  the  defect 
was  one  which  would  not  be  usually  noticed  in  the  conveyance. 
See  Re  Perriam  (32  W.  E.  369),  where,  after  a  conveyance  of 
the  property  by  its  correct  description,  compensation  was  allowed, 
the  purchase-money  being  still  in  Court. 

It  is  clear  that  incumbrances  and  defects  in  title  do  not  fall  Incum- 

.  ,  .       ,  ,  T .  .  .  _      -  brances  and 

Within  the  usual  condition  as  to  compensation,  and  after  convey-  defects  in 
ance  the  purchaser,  as  to  them,  is  without  remedy,  except  under 
the  covenants  in  the  conveyance  :  Anon.,  2  Freem.  106 ;  Thomas 
V.  Powell,  2  Cox,  394;  Ex  parte  Riches,  27  S.  J.  313. 
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Sect.  3. — Assessment  of  Compensation. 

There  is  considerable  difficulty,  except  in  simple  cases,  in  fix- 
ing the  amount  of  the  compensation  which  should  be  made  by 
the  vendor  for  an  error  of  description,  or  a  defect  in  the  pro- 
perty; a  difficulty,  indeed,  which  sometimes  interposes  an  in- 
superable bar  to  specific  performance  of  the  contract.  See 
Westmacott  v.  Robins,  4  De  Gr.  F.  &  J.  390. 

The  Court  will  endeavour  to  ascertain,  at  the  instance  of  the 
purchaser,  the  money  value  of  a  defect,  when  it  would  decline 
to  do  so  at  the  request  of  the  vendor ;  for  the  vendor  cannot  be 
heard  to  suggest  the  difficulties  which  he  has  occasioned :  Thomas 
V.  Bering,  1  Keen,  729,  746.  See  Western  v.  Russell,  3  Yes.  & 
B.  187,  192. 

As  a  general  rule,  a  deficiency  in  quantity  will  be  compen- 
sated by  a  rateable  abatement  of  price.  Thus  where  the  property 
is  described  as  containing  a  certain  number  of  acres,  and  it  turns 
out  that  there  is  a  deficiency,  the  compensation  is  calculated  by 
the  simple  sum  in  the  rule  of  three — as  the  area  mentioned  in 
the  particulars  is  to  the  deficiency,  so  is  the  purchase-money  to 
the  compensation.     See  Durham  v.  Legard,  34  Beav.  611. 

But  this  rule  does  not  hold  good  if  the  property  is  not  of 
uniform  quality.  For  where  the  price  was  fixed  mainly  with 
reference  to  the  value  of  the  timber,  and  the  deficiency  in  acreage 
was  attributed  to  untimbered  land,  the  compensation  was  ascer- 
tained, not  by  a  rateable  deduction,  but  by  a  proportional  abate- 
ment excluding  the  value  of  the  trees :  Hill  v.  Buckley,  17  Yes. 
394.     See  also  Leslie  v.  Tompson,  9  Hare,  268. 

When  the  contract  is  for  a  lease,  and  there  is  a  deficiency  in 
area,  the  rent  will  be  rateably  reduced :  McKenzie  v.  Hesketh,  7 
Ch.  D.  675. 

When  the  defect  is  not  in  the  area  of  the  property,  but  in  the 
duration  of  the  vendor's  interest,  the  calculation  is  not  so  simple. 
If,  for  example,  a  term  of  years  is  shorter  than  was  stated  in 
the  particulars,  the  loss  to  the  purchaser  is  only  at  the  further 
end  of  the  term,  and  must  be  measured  by  the  present  value  of 
a  postponed  annuity,  equal  in  amount  to  the  net  profits  of  the 
land,  the  duration  of  such  annuity  being  the  period  between  the 
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termination   of  the  lease  and  the  time  when  it  would  have  Ch.xxv.  s.s. 
terminated  according  to  the  particulars. 

A  term  instead  of  being  defective  by  a  definite  number  of  Arbitrary- 
years,  may  be  determinable  at  the  will  of  a  third  person ;  and  tion. 
then  it  seems  the  compensation  does  not  admit  of  calculation. 
See  Brewer  v.  Broachcood,  22  Ch.  D.  105. 

Where  a  leasehold  interest  was  erroneously  described  as  re-  Right  of 
newable  every  twenty-one  years  on  payment  of  the  customary 
fine,  and  it  proved  to  be  held  only  for  the  residue  of  a  term  of 
twenty-one  years,  without  any  customary  right  of  renewal,  a 
reference  was,  at  the  request  of  the  purchaser,  directed  to  ascer- 
tain the  compensation :  Painter  v.  Neivhy^  1 1  Hare,  26.  See 
also  Milligan  v.  Cooke,  16  Yes.  1 ;  and  Bale  v.  Lister,  cited  16 
Ves.  7, 10. 

In  one  case  it  was  referred  to  the  Master  to  ascertain  the 
difference  in  value  between  a  legal  term  of  thirty- one  years  and 
a  legal  term  of  twenty-one  years  with  an  equitable  term  of  ten 
years  superadded :  Kanhury  v.  Litehfield,  2  Myl.  &  K.  629. 

The  principle  of  proportional  abatement  is  applicable  when  Undivided 
the  vendor  has  a  smaller  share  than  he  contracted  to  sell  {Jones  ^  *'^^* 
V.  Evans,  17  L.  J.  Ch.  469),  and  also  when  he  has  only  an  undi- 
vided share,  instead  of  the  entirety :  Hooper  v.  Smart,  L.  R.  18 
Eq.  683 ;  Hardy  v.  Eckersley,  W.  N.  1877,  199  ;  Horroeks  v. 
'  Righy,  9  Ch.  D.  180 ;  Oceanic  Steam  Navigation  Co.  v.  Suther- 
herry,  16  Ch.  D.  236  ;  Burroio  v.  Scammell,  19  Ch.  D.  175 ; 
English  v.  Murray,  32  W.  E.  84. 

The  difference  in  value  between  a  life  estate  and  a  fee  simple  Life  estate 
admits  of  actuarial  valuation,  according  to  the  tables  of  the 
expectation  of  life.  Thus,  when  the  contract  is  for  the  sale  of 
the  fee  simple,  and  the  vendor  has  only  an  estate  for  his  life 
{Barnes  v.  JVood,  L.  E.  8  Eq.  424),  or  an  estate  in  remainder, 
subject  to  a  Hfe  estate  {Nelthorpe  v.  Holgate,  1  Coll.  203 ;  Barker 
V.  Cox,  4  Ch.  D.  464),  or  an  estate  subject  to  the  possible  dower 
of  his  wife  {Wilson  v.  Williams,  3  Jur.  N.  S.  810),  the  compen- 
sation may  be  ascertained.  Sccus,  if  the  vendor  has,  besides 
his  life  interest,  a  reversion  in  fee  expectant  on  his  death 
without  issue  :  Thomas  v.  Bering,  1  Keen,  729. 

So,  if  a  reversion  be  sold  and  there  is  a  mistake  in  the  age 
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Ch.  XXV.  8. 3.  of  the  life  on  which  it  depends,  the  diif erence  of  value  may  be 
computed ;  but  where  there  is  an  additional  contingency,  such 
as  the  birth  of  future  children,  the  difference  of  age  alters  the 
likelihood  of  that  contingency,  and  in  such  a  case,  therefore, 
no  estimate  can  possibly  be  made  of  the  difference  of  value 
between  the  thing  described  and  the  thing  sold :  per  Lord 
Tenterden,  C.  J.,  Sherwood  v.  Robins^  M.  &  M.  194.  See  also 
Baker  v.  Bent,  1  Euss.  &  M.  224. 

Where  the  net  income  of  large  mineral  properties  and  coal 
works  was  overstated,  in  consequence  of  the  annual  consumption 
of  stores  being  taken  at  too  low  a  figure,  the  abatement  proper 
to  be  made  was  elaborately  discussed  in  Poicell  v.  Elliott,  L.  E. 
10  Ch.  424. 

The  purchase-money,  in  that  case,  was  supposed  to  have  been 
fixed  on  the  basis  of  the  net  annual  profits,  coupled  with  the 
duration  of  the  lease  ;  and  on  this  assumption  the  reduction  was 
ascertained  by  the  following  proportion :  as  the  net  income  is 
to  the  agreed  purchase-money  (after  deducting  the  present 
value  of  the  plant,  to  be  realized  at  the  abandonment  of  the 
collieries),  so  is  the  amount  by  which  the  income  was  overstated 
to  the  capital  sum  to  be  deducted. 

Whenever  the  rental  is  overstated,  the  compensation  would 
seem  to  be  determinable  on  the  same  principle. 

If  the  property  is  subject  to  a  perpetual  rent-charge  not  dis-' 
closed  in  the  contract,  the  compensation  should  be  the  capitaHzed 
value  of  the  rent-charge.     See  the  Conveyancing  Act,  1881,  s.  5. 

Differences  of  tenure  do  not  in  general  admit  of  valuation. 
But  where,  on  a  sale  of  land  as  freehold  which  turned  out  to  be 
copyhold,  the  rents,  fines  and  heriots  in  the  manor  were  fixed 
and  certain  and  of  nominal  value,  and  the  mines  and  minerals, 
timber  and  other  trees,  belonged  to  the  tenant,  it  was  held  that 
the  difference  in  value  was  trivial  and  might  be  compensated  : 
Price  V.  Macaulay,  2  De  Gr.  M.  &  Gr.  339. 

It  has  been  doubted  whether  the  reservation  of  a  right  of 
sporting  could  be  valued:  Burnell  v.  Brown,  1  J.  &  W.  168, 
172. 

A  contract  for  the  sale  of  a  timber  estate  overstated  the 
average  size  of  the  trees,  but  made  no  mention  of  their  number, 
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or  of  the  total  quantity  of  timber  wliich  they  contained.     It  wag  Ch.  XXV.  s.  3. 
held  that  it  was  not  a  ease  in  which  the  Court  could  measure 
the  extent  of  the  deficiency,  or  ascertain  the  amount  of  compen- 
sation :  Lord  Brooke  v.  Rounthwaite,  5  Hare,  298. 

On  the  sale  of  a  manor  the  fines  were  described  as  arbitrary ;  Fines,  arbi- 
they  were,  in  fact,  fixed  by  custom,  save  in  the  case  of  alienation. 
The  difference  in  value  was  considered  not  to  be  ascertainable : 
White  V.  Ciiddon,  8  CI.  &  F.  7m.  .iiv»-v.< 

Where  the  misdescription   consisted   in   statiilg  erroneously  Names  of 
that  the  premises  were  in  the  occupation  of  certain  persons  as 
lessees,  it  was  held  that  the  case  was  not  one  for  compensation : 
Ridgway  v.  Gray^  1  Mac.  &  Gr.  109.     See  Far ehr other  v.  Gibson^ 
1  De  Gr.  &  J.  602. 

So,  where  redeemed  land  tax,  the  subject-matter  of  the  con-  Incidence  of 
tract,  was  stated  to  be  charged  on  three  houses,  and  it  consisted 
of  three  sums,  each  charged  separately  on  one  of  the  houses,  it 
was  held  not  to  be  a  subject  of  compensation,  inasmuch  as  the 
security  was  diminished,  and  the  cost  of  collection  increased : 
Cox  V.  Coventon,  31  Beav.  378. 


charge. 


Sect.   4. —  Vendor\s  Action. — Specific  Ferformance  icithout 
Compensation. 

The  question  of  the  accuracy  of  the  description  must  be  de-  No  mis- 
cided  in  each  case  on  its  own  circumstances ;  and,  if  the  Court    ^^°"^  ^°°' 
comes  to   the   conclusion  that   there  is  no  misdescription,  the 
vendor  can  enforce  specific  performance  without  compensation. 

Thus,  where  a  house  was  sold  as  39,  Eegency  Square,  Situation. 
Brighton,  and,  although  so  numbered,  it  was  not  situated  in  the 
square  but  in  one  of  the  outlets  from  it,  the  purchaser  was  com- 
pelled to  complete :  White  v.  Bradshaiv,  16  Jur.  738.  Compare 
with  this  case,  Stanton  v.  TattersaU  (1  Sm.  &  Gr.  529),  where 
the  property  was  described  in  the  following  terms :  "A  freehold 
estate,  being  No.  58,  on  the  North  side  of  Pall  Mall,  opposite 
Marlborough  House,  a  substantial  edifice,  &c."     The  house  was, 
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in  fact,  not  in  Pall  Mall,  but  behind  No.  57,  and  was  approached 
by  a  long  passage  tbrougli  the  ground  floor  of  No.  57,  only  3  ft. 
8  in.  wide.  Yice-Chancellor  Stuart  considered  that  the  objection, 
if  taken  in  time,  would  have  prevailed,  but  that  the  purchaser  had 
waived  his  right  to  rescind  on  this  ground.  The  contract  was, 
however,  set  aside  on  another  objection. 

So,  where  lands  were  described  as  held  under  a  lease  for  three 
lives  and  thirty-one  years,  it  was  held  that  there  was  no  mis- 
description, although  the  years  were  concurrent  with  the  lives, 
and  not  in  reversion,  to  commence  after  the  dropping  of  the  last 
life :   Vignolles  v.  Boicen,  12  Ir.  Eq.  Eep.  194. 

An  estate  was  sold  by  auction  in  lots,  one  of  which  was 
bought  by  the  plaintiff.  The  sale  plan,  by  dotted  lines,  showed 
a  connexion  between  this  lot  and  a  well  and  reservoir  on  other 
lots.  The  latter  were  conveyed  without  any  reservation  of  the 
water  rights,  and  the  plaintiff  claimed  compensation  for  their 
loss.  Specific  performance  without  compensation  was,  however, 
decreed,  on  the  ground  that  the  sale  plan  was  merely  tanta- 
mount to  a  view  of  the  property,  and  did  not  import  any  repre- 
sentation as  to  the  rights  of  the  purchasers  inter  se  :  Feicster  v. 
Turner,  6  Jur.  144. 

The  words  "  substantial  and  convenient,"  have  been  held  not  to 
be  a  misdescription  of  a  house,  whose  walls  were  in  some  places 
only  half  a  brick  thick,  and  were  traversed  by  some  "  trivial  " 
cracks :  Johnson  v.  Smart,  2  Giff.  151.    See  also  p.  369. 

A  purchaser  cannot  resist  specific  performance  when  he  is 
misled,  not  by  the  description  in  the  particulars,  but  by  his  own 
knowledge  of  the  property,  from  which  he  inferred  that  all  the 
premises  in  the  occupation  of  the  tenants  were  being  sold : 
Tamplin  v.  James,  15  Ch.  D.  215. 

Property  subject  to  a  lease  for  twenty- one  years,  determinable 
by  the  lessee  at  the  end  of  seven  or  fourteen  years,  was  sold 
without  mention  of  the  lease  being  so  determinable.  In  the 
absence  of  evidence  of  damage,  this  was  held  not  to  be  a  mis- 
description :    Ooddard  v.  Jeffreys,  30  W.  E.  269. 

A  description  of  freehold  property,  as  "  copyhold  of  inherit- 
ance, at  a  small  quit-rent  and  fine  certain,  which .  renders  it 
equal   in  value  to   freehold,"   would  not,  it   seems,   afford  a 
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ground  for  successfully  resisting  specific  performance :  Tuiiiing  Ch.  XXV.  s.  4. 
V.  Morricc,  2  Bro.  C.  C.  326. 

No  compensation  will  be  allowed  for  small  errors  of  quantity^ ''More or 
when  such  words  as  "  by  estimation,"  "  more  or  less,"  &c.,  are ;  , 
added  to  the  description.  See  Tinjford  v.  Wareup,  Finch,  310  ; 
Toumhend  v.  Stangroom^  6  Yes.  328,  341 ;  Winch  v.  Winchester, 
1  Yes.  &  B.  375  (where  the  deficiency  amounted  to  five  acres  out 
of  forty-one)  ;  Nicoll  v.  Chambers,  11  0.  B.  996;  Eg  Orange, 
W.  N.  1885,  72.  Where  a  farm  was  described  as  "  containing 
by  estimation  349  acres,  or  thereabouts,  be  the  same  more  or 
less,"  with  a  stipulation  that  the  premises  should  be  taken  at 
the  quantity  stated,  whether  more  or  less,  and  it  turned  out  that 
the  word  "  acres  "  was  used  in  the  sense  of  customary,  not 
statute  acres,  thereby  causing  a  deficiency  of  100  acres,  Lord 
Eldon,  C,  said :  "  I  never  can  agree  that  such  a  clause  would 
cover  so  large  a  deficiency  in  the  number  of  acres  as  is  alleged 
to  exist  here  " :  Portman  v.  Mill,  2  E,uss.  570,  575.  See  also 
CorcUngley  v.  Cheesehorough,  4  De  Gr.  F.  &  J.  379  ;  Whitfemore 
V.  WhiUemore,  L.  E.  8  Eq.  603.  /Jh>  Uc  Cf^  H/U'4i^  Ui^kM^  S^(k,d.  fc^ , 

An  actual  misdescription  without  fraud  is  (as  has  been  already  Knowledge 
stated,  ante,  p.  349)  cured  by  the  purchaser's  knoidedge  of  its  ^^  ^°  ^°^* 
falsehood.     Silence  as  to  a  defect,  which  the  vendor  ought  to 
have  disclosed,  may  be  remedied  by  constructive  notice  of  itsi* 
existence.  , , 

The  doctrine  of  constructive  notice  will  not  be  applied  when  Constructive 
an  express  representation  is  made  to  the  purchaser  ;  for  he  is  in  not  control 
such  a  case  entitled  to  rely  on  the  representation,  and  need  ^entT.^  ^^^^' 
inquire  no  further :   Van  v.  Cor2)c,  3  Myl.  &  K.  269 ;  Drysdale 
V.  Mace,  2  Sm.  &  Gr.  225  ;  Camherwell  Building  Society  v.  HoU 
loway,  13  Ch.  D.  754,  762  ;  and  see  Jones  v.  Rimnier,  14  Ch.  D. 
588.     So,  reading  the  lease  at  the  auction  is  no  excuse  for  a 
misdescription  of  the  terms  of  the  lease  in  the  particulars  :  Jones 
V.  Edney,  3  Camp.  285 ;  Flight  v.  Booth,  1  Bing.  N.  0.  370. 
But  an  inspection  of  the  lease  by  the  purchaser  seems  to  bind 
him  by  notice :  Paterson  v.  Long,  6  Beav.  590. 

A  local  but  public  Act  of  Parliament  has  been  held  to  fix  a  Notice 
purchaser  with  notice   of   certain  taxes  imposed  by  it.     The  AcTof  Par!- 
estate  in  this  case  was  described  as  "  fen-land,"  and  w.is  charged  li«'i»ent. 
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Usual  cove 
nants. 


Ch.  XXV.  8. 4.  "by  a  local  public  Act  Avith  drainage  and  embanking  taxes,  of 
which  the  purchaser  had  no  express  notice.  He  was,  however, 
compelled  to  complete  without  compensation  :  Barraud  v.  Archer ^ 

2  Sim.  433 ;  affirmed  on  appeal,  2  Euss.  &  M.  751.     See  also 
Be  Ryan's  Estate,  Ir.  E.  3  Eq.  255. 

The  purchaser  has  in  several  cases  been  fixed  with  construc- 
tive notice  of  the  terms  of  leases.  The  rule  has  been  thus  stated 
by  Sir  William  Grant,  M.E.  :  "When  a  lease  is  stated,  it  is 
the  business  of  the  party  to  look  at  it,  and  to  see  whether  there 
is  any  covenant  that  may  materially  influence  his  judgment  as 
to  the  value.  If  the  circumstance  that  the  land  was  in  lease 
had  been  concealed,  that  would  be  a  different  consideration; 
but,  upon  analogy  to  other  cases,  if  the  party  has  notice  that 
the  estate  is  in  lease,  he  has  notice  of  everything  contained  in 
the  lease  "  :  Eall  v.  Smith,  14  Yes.  426,  433.  See  Martin  v. 
Cotter,  3  J.  &  Lat.  496,  506  ;  Vignolles  v.  Boiven,  12  Ir.  Eq. 
Eep.  194 ;  Grosvenor  v.  Green,  5  Jur.  N.  S.  117. 

The  same  rule  holds  good  where  it  is  the  leasehold  interest 
which  is  sold  :  Pope  v.  Garland,  4  Y.  &  C.  Ex.  394 ;  Spunner  v. 
Walsh,  10  Ir.  Eq.  Eep.  386. 

So  upon  an  agreement  to  take  an  underlease,  it  is  the  duty 
of  the  underlessee  to  inform  himself  of  the  covenants  which 
are  contained  in  the  original  lease,  and  if  he  enters  and  takes 
possession  of  the  property  he  is  bound  by  those  covenants: 
Cosser  v.  Collinge,  3  Myl.  &  K.  283;  Ryde  v.  Wardm,  3 
Ex.  D.  72. 

But  whether  the  doctrine  of  constructive  notice  extends 
beyond  the  imial  covenants  was  doubted  in  Flight  v.  Barton, 

3  Myl.  &  K.  282.     See,  however,  Grosvenor  v.  Green,  5  Jur. 
N.  S.  117. 

There  is  a  difference  between  a  contract  to  grant  a  lease,  and 
a  contract  to  sell  a  lease.  In  the  former  case  only  the  usual 
covenants  can  be  insisted  on ;  but  the  sale  of  an  existing  lease- 
hold interest  is  a  different  thing,  and  it  is  not  to  be  understood 
that  the  lease  contained  only  the  usual  covenants — per  Fry,  J., 
in  Flood  V.  Fritchard,  40  L.  T.  873. 

Where  premises  comprised  in  one  lease  were  sold  in  lots,  the 
whole  rent  being  thrown  upon  one  lot,  the  purchasers  of  the 
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others  were  held  to  have  constructive  notice  of  the  clause  of  re-  Ch.  XXV.  s.  4. 
entry  in  the  original  lease,  and  to  have  bought  subject  to  the  rights 
of  the  lessor  over  the  whole  property  :    Walter  v.  Mminde,  1  Jao. 
&  W.  181  ;  Faterson  v.  Lonrj,  6  Beav.   590.     See  Brumjif  v. 
Morton,  3  Jur.^N.  S.  1198 ;  S/ieardY.  Venabks,  36  L.  J.  Ch.  922. 

The  fact  that  the  property  is  stated  to  be  in  the  occupation  Occupation 
of  tenants,  does  not  put  a  purchaser  upon  inquiry  so  as  to  fix  lease. 
him  with  notice  of  the  terms  of  the  tenancies:    Cahallero  v. 
Henty,  L.  R.  9  Ch.  447,  overruling  some  of  Lord  Eomilly's 
dicta  in  James  v.  Lichfield,  L.  R.  9  Eq.  51.     See  also  Nelthorpe 
V.  Holyate,  1  Coll.  203 ;  Hughes  v.  Jones,  3  De  G.  F.  &  J.  307. 

A  purchaser  who  knows  that  the  land  is  occupied  by  tenants  Notice  of 
cannot,  of  course,  object  on  the  ground  that  he  does  not  obtain  claim  to 
vacant  possession :   Carroll  v.  Keayes,  Ir.   E.  8  Eq.  97.     The  gesTion.^''" 
remarks  of  the  judges  in  this  case  seem  to  have  gone  further 
than  was  necessary  for  the  actual  decision,  which,  notwithstanding 
Cahallero  v.  Henty,  may  be  supported  on  the  ground  that  there 
is  a  distinction   between   knowledge   of   the  fact   of  physical 
occupation,  and  constructive  notice  of  the  claims  of  a  tenant. 

"  The  view  which  the  Courts  of  Equity  have  taken  of  cases  Constructive 
of  undisclosed  rights  of  tenants,  as  between  vendor  and  pur-  slight  defects, 
chaser,  in  the  absence  of  fraud  or  misrepresentation,  appears 
to  be  this : — If  those  undisclosed  rights  are  trifling  in  their 
character,  and  the  purchaser  might  with  a  little  exertion  have 
discovered  them,  the  Court  will  grant  specific  performance 
against  him  without  compensation.  If  such  rights  are  more 
important,  or  there  are  any  circumstances  which  would  make  it 
a  case  of  hardship  on  the  purchaser  to  enforce  the  contract,  the 
Court  will  hold  its  hand,  and  refuse  specific  performance,  unless 
compensation  is  consented  to  by  the  vendors  " — per  Amphlett,  B. : 
Phillips  V.  Miller,  L.  E.  10  C.  P.  420,  427. 

The  purchaser  may  lose  his  right  to  compensation  by  waiver.    Waiver. 

After  the  delivery  of  an  abstract,  disclosing  a  reservation  of 
sporting  rights  which  was  not  mentioned  in  the  particulars,  the 
purchaser  took  possession ;  and,  for  some  months,  made  no  claim 
in  respect  of  the  reservation,  which,  it  seems,  he  knew  to  be 
irremovable.  He  was  held  to  have  waived  the  objection,  and 
lost  his  right  to  compensation :  Burnell  v.  Brown,  1  Jac.  &  W, 
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eh.  XXV.  s.  4.  168.     See  also  Fordyce  v.  Ford,  4  Bro.  0.  C.  494;  Martin  v. 
Cotter,  3  J.  &  Lat.  496,  506. 

But  taking  possession  is  not  conclusive  ;  and,  if  negotiations 
for  a  compromise  are  subsequently  carried  on,  the  right  to  com- 
pensation will  not  be  affected  by  possession :  Calcraft  v.  Roe- 
buck, 1  Yes.  jun.  221. 

The  purchaser's  conduct,  however,  may  be  such  as  to  prevent 
his  getting  rid  of  the  purchase,  yet  not  preclude  him  from  com- 
pensation, or,  in  other  words,  the   purchaser   may  waive  the 
objection  to  title  without  losing  his  right  to  compensation  : 
Eughes  v.  Jones,  3  De  G.  F.  &  J.  307. 
Effect  of  con-       A  condition  is  not  unusually  inserted  that  the  property  shall 
compensation,  be  taken  to  be  correctly  described ;    and  if    any  error,  mis- 
statement or  omission  in  the  particulars  shall  be  discovered, 
the  same  shall  not  annul  the  sale,  nor  shall  any  compensation 
be  allowed  by  the  vendor  or  purchaser  in  respect  thereof.     But 
such  a  condition  does  not,  it  seems,  enable  a  vendor  to  enforce 
specific  performance   without   compensation   where  there  is  a 
large  deficiency,  as  for  example  180  out  of  753  square  yards  : 
7^  f1^(/(l^  G^4wt4^   Whittemore  v.  Wliittemore,  L.  E.  8  Eq.  603. 
?iCLii./i^r  ^g  j-Q  ^Ylg  effect  of   a  condition  allowing  compensation,  see 

2:)ost,  p.  366. 


Sect.  5. —  Vendor'' s  Action. — Specific  Performance  with  Com- 
pensation. 

Requisites  for      In  Order  that  the  vendor  may  be  able  to  enforce  specific,  or 

foraiancer'     more  properly  partial,  performance  {Graham  v.  Oliver,  3  Beav. 

124,  128),  with  compensation  for  a  defect  in  the  property,  three 

things  must  concur ;    viz.  (1)  the  conduct  of  the  vendor  must 

be  not  only  free  from  fraud,  but  must  be  optima^  fidei ;  (2)  the 

purchaser,  notwithstanding  the  defect,  liiust  get  substantially 

what  he  contracted  for ;  and  (3)  the  defect  must  be  capable  of 

'  valuation,  as  to  which  see  ante,  p.  356  et  seq. 

Fraud.  The  first  of  these  conditions  calls  here  for  but  slight  remai-k. 

**  The  principle  on  which  performance  of  an  agreement  is  com- 
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pelled,  requires  tliat  it  must  be  clear  of  the  imputation  of  any  Ch.  XXV.  s.  6. 
deception.     The  conduct  of  the  person  seeking  it  must  be  free 
from  all  blame.     Misrepresentation,  even  as  to  a  small  part 
only,  prevents  him  from  applying  here  for  relief : "  Clermont  v. 
Tashurgh,  1  Jac.  &  W.  112,  119. 

Where  an  important  fact  is  untruly  represented,  the  in- 
accuracy of  which  representation  was  known  to  the  person 
making  it,  it  must,  in  the  view  of  a  Court  of  Equity,  be  con- 
sidered as  a  fraud.  On  this  principle  it  was  held,  where  a 
reservoir  and  waterworks  were  described  as  yielding  a  rental 
of  about  60/.,  which  on  inquiry  turned  out  to  be  dependent  for 
its  continuance  on  the  will  of  a  third  person  in  permitting  the 
pipes  to  traverse  his  ground,  that  the  vendor  could  not  enforce 
specific  performance :  Price  v.  Macaulay^  2  De  Gr.  M.  &  Gr.  339. 

The  Court  will  decree  specific  performance  with  compensation  When  spe- 
at  the  suit  of  the  vendor,  only  when  the  purchaser  can  get  ance  decreed, 
substantially  and  materially  the  property  which  he  contracted 
to  buy.     See  Knatchbull  v.  Grueher,  3  Mer.  124,  146  ;  Flig/it  v. 
Booth,  1  Bing.  N.  C.  370,  377 ;  Be  Aryiold,  14  Ch.  D.  270. 

This  principle  will  be  applied  in  the  following  cases: — 

1 .  Where  there  is  a  small  deficiency  in  quantity.  See  Hill  i.  Deficiency 
V.Buckley,  17  Ves.  394;  King  v.  Wikon,  6  Beav.  124;  Cording^  "^^^^^t^^^- 
ley  V.  Cheesehorough,  4  De  G.  F.  &  J.  379,  386 ;  Be  Arnold,  14 

Ch.  D.  270,  283. 

2.  Where  the  vendor  fails  to  make  a  title  to  a  small  part,  ii.  Title  to 
which  is  not  material  to  the  possession  and  enjoyment  of  the  ^^^  ' 
rest  of  the  property:  McQueen  y.  Farquhar,  11  Yes.  467.     See 

also  Calcroft  v.  Boehuck,  1  Yes.  jun.  221  ;  Scott  v.  Sanson,  1 
Euss.  &  M.  128. 

3.  Where  there  is  a  slight  deficiency  in  the  length  of  the  iii.  Length 
term  which  the  vendor  has  contracted  to  sell :  Halsey  v.  Grant, 

13  Yes.  73,  77.     ^qq  post,  p.  372. 

If  the  report  of  Forrer  v.  Nash,  in  35  Beav.  167,  be  correct, 
Lord  Romilly,  M.  E,.,  seems  to  have  considered  the  difference 
between  twenty  and  twenty-one  years  a  bar  to  specific  per- 
formance of  a  contract  to  grant  a  lease  for  the  latter  term. 
See,  however,  the  reports  of  this  case  in  14  W.  E.  8,  and  11 
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Ch.  XXV.  s.  6.  Jur.  N.  S.  789,  where  no  stress  is  laid  on  the  deficiency  of  a 
year. 

Even  at  common  law,  where  the  vendor  sold  an  unexpired 
term  of  eight  years  and  had  only  seven  years  and  seven  months, 
he  obtained  a  verdict  in  an  action  for  damages  against  the 
purchaser  for  refusing  to  complete :  Behcorth  v.  Hassell,  4 
Camp.  140. 

iv  Quit  rents       4.  Q^it  rents  and  rent-charges  of  small  amount  are  subjects 

charges.  of  compensation :   Esdaile  v.    Stephenson,  1  Sim.    &   St.    122. 

This  was  first  allowed  in  the  case  of  quit  rents,  because  they 
were  incidents  of  tenure ;  and  Sir  J".  Leach,  Y.-C,  in  this  case 
seems  to  regret  that  the  rule  was  ever  extended  to  rent-charges, 
which  are  not  incidents  of  tenure,  but  are  created  by  the  volun- 
tary act  of  the  vendor,  or  those  under  whom  he  claims. 

Quit  rents,  chief  rents,  rent-charges  and  other  annual  sums 
issuing  out  of  land  are  now,  in  some  cases,  redeemable  (Con- 
veyancing Act,  1881,  44  &  45  Yict.  c.  41,  s.  45)  ;  and  where 
this  is  the  case,  it  is  conceived  that  rent-charges,  whatever  may 
be  their  amount,  are  fitting  subjects  of  compensation.  See  also 
sect.  5  of  the  same  Act. 

Effect  of  con-       The  usual  condition,  that  errors  of  description  shall  not  annul 

dition  as  to 

compensation,  the  sale,  but  that  compensation  shall  be  allowed,  does  not  seem 
to  enlarge  the  right  of  the  vendor  to  compel  specific  perform- 
ance in  cases  which  do  not  fall  under  the  general  head  of 
equity.  For  such  a  condition  is  construed  strictly  against  the 
vendor  when  he  seeks  specific  performance  {Cordingley  v.  Cheese- 
borough,  4  De  Gr.  F.  &  J.  379,  384),  and  does  not  apply  to 
errors  which  are  either  gross  or  intentional :  Duke  of  Norfolk  v. 
Worthy,  1  Camp.  337 ;  Stewart  v.  Alliston,  1  Mer.  26  ;  Robinson 
V.  Miisgrove,  2  M.  &  Eob.  92. 

If,  then,  the  defect  be  trivial,  compensation  will  be  allowed, 

either  under  the  condition  or  under  the  discretionary  jurisdiction 

o   of  the  Court ;  and  if  it  be  serious,  the  principle  of  compensation 

will  not  be  applied,  whether  there  is  or  is  not  a  condition  on  the 

subject. 

A  condition  which  excludes  compensation  altogether,  will  not 
enable  a  vendor  to  compel  specific  performance  when  the  defi- 


vendor's  action  dismissed.  86T 

ciency  is  considerable  :   WJiittcmore  y.  Whittemorey  L.  R.  8  Eq.  Ckxxv.  s.  6. 
603. 'T^  ^^^Mil^   Ca^J^.^^'  S^Ztkl^.'Li- 

Where,  however,  the  purchaser  enters  into  a  contract  which 
provides  for  compensation  being  made  for  defects,  and  the 
existence  of  a  certain  defect  is  suspected  at  the  date  of  the 
contract,  the  condition  will  have  a  material  bearing  on  the  ques- 
tion, whether  specific  performance  should  be  enforced  against 
the  purchaser,  with  compensation  for  the  defect  which  was  pre- 
viously suspected,  and  afterwards  became  known :  English  v. 
Murray,  32  W.  R.  84.     See  also  Lett  v.  Randall,  49  L.  T.  71. 


Sect.  6. —  Vendor's  Action. — Specific  Performance  Refused. 

The  principle  on  which  specific  performance  with  compensation  Principle 
rests  is,  "  that  a  purchaser  shall  have  that  which  he  contracted 
for,  or  not  be  compelled  to  take  that  which  he  did  not  mean  to 
have  " :  per  Lord  Eldon,  Knatchhull  v.   Gnieher,  3  Mer.  124, 
146. 

The  Court  will  not,  whether  there  is  or  is  not  a  condition  as 
to  compensation,  make  what  is  in  effect  a  new  contract  between 
the  parties,  by  giving  the  purchaser  something  substantially  and 
materially  different  from  what  he  bought,  together  with  com- 
pensation for  the  difference :  Re  Arnold,  14  Ch.  D.  270. 

The  cases  in  which  the  vendor  has  been  refused  specific  per-  Classification 

p  .       p  !.•  i.T.  J     j;  of  cases  in 

lormance,  even  on  payment  oi  compensation,  on  the  ground  oi  ^hich  specifio 
a  defect  in  the  subject-matter  of  the  contract,  may  be  conve-  performance 
niently  considered  in  three  classes,  as  foUows : — 

1.  Defects  in  quantity  ; 

2.  Defects  in  the  nature  of  the  property ; 

3.  Defects  in  the  estate  or  interest  of  the  vendor. 

As  to  defects  in  quantity,  it  is  clear  that  a  considerable  defi-  Defects  in 
ciency  in  acreage  is  a  ground  for  refusing  specific  performance, 
even  when  there  is  an  express  stipulation  that  the  premises  shall 
be  taken  at  the  quantity  stated :  Portman  v.  Mill,  2  Russ.  570 ; 
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Ch.xxv.  8.  6.  Aheraman  Iron  Works  y.  WiclienSy'h.  E.  4  Ch.  101.  Seo  also 
cases  cited  ante,  p.  361. 

Even  a  slight  deficiency,  if  it  materially  affects  the  utility  of 
the  property,  will  avoid  the  contract,  notwithstanding  a  condition 
as  to  misdescription.  Thus,  where  a  wharf  was  described  as 
having  a  water  frontage  of  about  sixty  feet,  and  in  fact  had 
only  fifty,  it  was  held  to  be  no  case  for  compensation,  on  the 
ground  that  the  length  of  an  ordinary  barge  being  sixty  feet,  it 
could  not  be  loaded  or  unloaded  conveniently  at  a  wharf  with 
less  than  sixty  feet  frontage :  Re  The  Deptford  Creek  Bridge  Co. 
and  Bevan,  28  S.  J.  327. 

No  title  to  In  like  manner,  if  the  vendor  is  unable  to  make  a  title  to 

some  part  of  the  property,  which  is  essential  to  the  enjoyment 
of  the  rest,  he  cannot  enforce  the  contract.  On  this  principle 
specific  performance  has  been  refused  where  no  title  could  be 
shown  to  a  small  piece  of  land  in  close  proximity  to  the  park 
gates,  which  contained  brick  earth,  and  was,  on  that  account, 
the  more  likely  to  be  turned  to  obnoxious  uses  :  KnatchbuU  v. 
Grueher,  1  Mad.  153 ;  3  Mer.  124 ;  where  the  property  sold 
consisted  of  a  wharf  and  jetty,  but  the  jetty  was  liable  to  re- 
moval by  the  Corporation  of  London :  Peers  v.  Lambert,  7  Beav. 
546 ;  where  four  and  a  half  out  of  thirty  acres  were  prejudi- 
cially affected  by  easements :  Shackleton  v.  SiitcUffe,  1  De  Gr.  & 
S.  609 ;  where  no  title  could  be  made  to  a  long  narrow  strip 
of  land  lying  between  the  house  and  the  high  road :  Perkins  v. 
Ede,  16  Beav.  193 ;  and  where  a  material  portion  of  the  pro- 
perty (the  stable  and  coach-house),  was  described  as  held  under 
a  lease,  and  turned  out  to  be  comprised  with  other  property  in 
a  superior  lease,  the  purchaser  was  held  entitled  to  rescind  the 
contract:  Turner  v.  Turner,  W.  N.  1881,  70. 

FaUure  of  Where  the  same  person  buys  several  lots  at  an  auction,  the 

title  to  one  of  <•  ,-  •  t_  i.T_       i  j*  j.       n  -l* 

several  lots,  question  sometimes  arises  whether  he  can  repudiate  aU  his  pur- 
chases if  a  good  title  is  not  made  to  one  or  more  lots.  The 
general  rule  governing  purchases  in  lots  is,  that  a  separate  con- 
tract exists  as  to  each  lot :  JEmmerson  v.  Heelis,  2  Taunt.  38 ; 
James  v.  Shore,  1  Stark.  426 ;  Roots  v.  Lord  Dormer,  4  B.  &  Ad. 
77;  contra.  Chambers  v.  Griffiths,  1  Esp.  150.  And  in  that 
event  failure  of  title  as  to  one  lot  does  not  prevent  specific  per- 
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formance  as  to  the  others  :  Poole  v.  Shergold,  2  Bro.  C.  C.  118  ;  Ch.xxv.s.e. 
Lewin  v.  Guest,  1  Russ.  325.     To  this  rule,  however,  there  are 
two  exceptions : — 

(1.)  "Where  the  written  agreement  treats  the  two  purchases  as 
one  contract  for  the  purchase  of  both  lots  at  the  aggre-? 
gate  price  :  Dykes  v.  Blake,  6  Scott,  320. 
(2.)  Where  the  two  lots  are  so  intimately  connected  in  use 
and  enjoyment,  that  the  purchaser  must  be  supposed 
to  have  bought  the  one  with  reference  to  the  other : 
Casamajor  v.  Strode,  2  Myl.  &  K.  706,  722 ;  Westhall 
V.  Hall,  W.  N.  1883,  158. 
In  these  cases  the  contract  cannot  be  enforced  piecemeal. 
Yague  and  indefinite  statements  as  to  the  quality  of  the  pro-  Quality  of  the 
perty  ought  to  be  treated  by  a  purchaser  only  as  a  ground  for 
inquiry ;  and  will  be  disregarded  by  the  Court  in  the  vendor's 
action  for  specific  performance :  Troicer  v.  Neuxome,  3  Mer.  704  ; 
Scott  V.  Hanson,  1  Sim.  13  ;  1   Russ.  &  M.   128  ;  Johnson  v. 
Smart,  2  Griff.  151.     So,  nothing  can  be  made  of  such  puffing 
statements  as,  that  "  the  house  is  fit  for  a  respectable  family  :  " 
Magenm's  v.  Fallon,  2  Moll.   561,  589;  or  that  "the  land  is 
fertile  and  improveable  : "  Dhnmock  v.  Hallett,  L.  R.  2  Ch.  21. 
The  maxim,  caveat  emptor,  applies  in  these  cases,  and  if  a  pur- 
chaser chooses  to  buy  on  the  faith  of  such  statements  without 
inquiry,  he  has  no  ground  of  complaint :  Ibid,  at  p.  27.     But 
that  maxim  has  no  application  where  there  is  a  positive  repre- 
sentation essentially  material  to  the  subject  in  question,  and 
which,  at  the  same  time,  is  false  in  fact :  Loiondes  v.  Lane,  2 
Cox,  363. 

The  vendor  is  not  bound  to  particularize  patent  defects,  as,  state  of 
for  example,  that  a  house  is  out  of  repair :  Dyer  v.  Hargrave,  ^®P^^^- 
10  Yes.  505.  But  if  he  states  that  the  property  is  in  repair, 
the  purchaser  is  entitled  to  rely  upon  it :  Grant  v.  Munt,  Coop. 
173 ;  and  if  the  purchaser  wanted  immediate  possession  for  the 
purposes  of  residence,  he  cannot  be  compelled  to  accept  compen- 
sation :  Dyer  v.  Hargrave,  supra,  at  p.  508. 

If  the  vendor  states  what  is  false  in  fact,  that  the  premises 
have  been  recently  put  in  repair,  he  cannot  of  course  compel  spe- 
cific performance  :  Loyes  v.  Rutherford,  cited  Sug.  Y.  &  P.  331. 
c.  B  B 
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The  purcliaser  recovered  his  deposit  (and  d  fortiori  specific 
performance  at  the  suit  of  the  vendor  would  be  refused) ,  where 
the  vendor  of  a  lease  did  not  communicate  the  fact  that  he  had 
received  from  his  landlord  a  peremptory  notice  to  repair :  Stevens 
V.  Adainson,  2  Stark.  422. 

So,  any  artifice  used  by  the  vendor  to  conceal  defects,  or  to 
prevent  the  purchaser  from  discovering  them,  would  avoid  the 
contract.  See  Baglehole^  v.  Walters,  3  Camp.  154 ;  Schneider  v. 
Heath,  ibid.  506. 

The  existence  of  a  nuisance,  rendering  a  house  unsuitable  for 
a  family  residence,  is  a  defect  which  the  vendor  ought  to  dis- 
close. For  if  he  remains  silent  knowing  of  this  defect,  which 
could  not  be  discovered  by  a  provident  purchaser,  it  seems  that 
the  Court  will  not  enforce  the  contract :  Lucas  v.  James,  7  Hare, 
410. 

A  false  description  of  the  situation  of  the  property  precludes 
the  vendor  from  enforcing  specific  performance.  As  when  a 
house  in  the  rear  of  No.  57,  Pall  Mall,  and  approached  by  a 
long  and  narrow  passage  from  that  street,  was  sold  as  ''  No.  58 
on  the  north  side  of  Pall  Mall,  opposite  Marlborough  House  :" 
Stanton  v.  TattersaU,  1  Sm.  &  Q.  529.  See  White  v.  Brad- 
shaiv,  16  Jur.  738. 

And  even  where  the  contract  was  merely  silent  as  to  the 
defect,  and  it  turned  out  that  there  was  no  means  of  access  to 
the  property,  the  purchaser  was  not  compelled  to  complete: 
Denne  v.  Light,  8  De  Gr.  M.  &  G.  774. 

Misdescription  of  the  tenure  of  the  property  is,  in  general, 
fatal  to  the  vendor's  claim  for  specific  performance. 

A  man  who  has  contracted  for  a  freehold,  cannot  be  com- 
pelled to  take  a  leasehold  estate.  See  Fordyce  v.  Ford,  4  Bro. 
C.  C.  494 ;  Cakraft  v.  Roebuck,  1  Yes.  jun.  221 ;  Halsey  v. 
Grant,  13  Yes.  73,  78.  Even  though  it  be  held  for  a  mortgage 
term  of  4,000  years  foreclosed :  Dretce  v.  Cor20,  9  Yes.  368. 
But  now  such  a  term  might  be  enlarged  into  a  fee  simple  under 
the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41),  s.  65  ;  and 
it  is  submitted  that  the  vendor  might,  after  the  contract,  effect 
this  alteration  of  tenure,  and  force  the  property  on  the  pur- 
chaser. 
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The  vendor's  action  for  specific  performance  was  dismissed,  ^^'  ^^^-  s.  6. 
where  the  agreement  was  for  the  purchase  of  lands  and  water 
rights  in  fee  simple,  and  the  water  rights,  which  were  essential 
to  the  enjoyment  of  the  property,  were  held  only  for  the  residue 
of  a  term  of  99  years :    Wright  v.  Howard,  1  Sim.  &  St.  190. 

The  misdescription  of  copyhold  as  freehold  was  treated  by  Copyhold 
Fry,  J.,  in  a  recent  case  as  a  legal  fraud ;  and  the  sale  was  set  freehold, 
aside  after  conveyance :  Hart  v.  Sicaine,  7  Ch.  D.  42 ;  and  see 
Tamer  v.  West  Bromickh  Union,  9  W.  E.  155. 

Even  without  express  mention  of  the  tenure,  a  contract  for  a 
freehold  will  be  implied  from  the  use  of  the  words  "  grant  and 
convey ;  "  and  specific  performance  will  be  refused  if  part  of  the 
land  turns  out  to  be  copyhold :  Hick  v.  Phillips,  Preo.  in  Ch. 
575. 

But  where  the  difference  in  value  was  infinitesimal,  the  right 
to  the  timber  and  minerals  being  in  the  copyholder,  specific  per- 
formance was  decreed:  Price  v.  Macaulay,  2  De  Gr.  M.  &  Gr. 
339. 

It  has  been  held  that  the  vendor  cannot  compel  the  purchaser  Freehold 
to  accept  freehold  instead  of  copyhold,  but  this  needs  re-consi-  copyhold, 
deration :  Af/les  v.  Cox,  16  Beav.  23. 

If  the  vendor  makes  a  mistake  in  describing  his  freehold  pro- 
perty as  copyhold,  he  cannot  set  up  his  own  mistake  as  a  ground 
for  resisting  specific  performance.  See  Ttvining  v.  Morrice,  2 
Bro.  C.  C.  326,  331. 

If  there  is  anything  in  the  nature  of  the  tenancies  which  Tenancies. 
affects  the  property  sold,  the  vendor  is  bound  to  tell  the  pur- 
chaser of  it ;  and  the  vendor  cannot  afterwards  say  to  the  pur- 
chaser, "  If  you  had  gone  to  the  tenant  and  inquired,  you  would 
have  found  out  all  about  it."  Per  Sir  W.  M.  James,  L.  J., 
Cahallero  v.  Henty,  L.  E.  9  Ch.  447.  In  this  case  the  vendor's 
bill  for  specific  performance  was  dismissed  with  costs,  because 
the  subject-matter  of  the  contract — a  public-house — was  leased 
to  a  brewer ;  and  the  purchaser  who  was  also  a  brewer  could  not 
use  it  for  the  purpose  intended,  namely,  the  sale  of  his  own 
beer. 

So,  where  property  is  described  as  in  the  occupation  of  a  Adverse  occu- 
tenant  at  a  certain  rental,  it  is  impKed  that  he  is  a  tenant  for  a  tenancy. 

bb2 
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limited  period  to  the  vendor  at  tlie  given  rent ;  and  if  the  tenant 
holds  adversely  to  the  vendor,  refusing  to  give  up  possession, 
what  is  sold  is  a  right  of  entry,  and  not  the  land,  and  the  con- 
tract cannot  be  enforced :  Lachlan  v.  Reynolds,  Kay,  52. 

If  the  terms  of  the  tenancies  are  described,  the  purchaser  is 
led  to  suppose  that  he  is  purchasing  with  continuing  tenancies 
at  fixed  rents  ;  and,  if  the  tenants  have  given  notice  to  quit,  he 
will  not,  it  seems,  be  held  to  his  bargain :  Dimmock  v.  Hallett, 
L.  E.  2  Ch.  21,  28.  Siiu^,  '4  ^/Juha/  hAIu  ^^h^l- ^ /k^ujc^ 

The  Court  may  refuse  to  enforce  the  contract,  or  ev6n  rescind 
it,  where  the  particulars  contain  a  false  statement  as  to  the  per- 
sons who  are  lessees  of  the  property :  Farehrother  v.  Gibson,  1 
De  a.  &  J.  602 ;  and  see  Ridgway  v.  Gray,  1  M.  &  G-.  109. 

"  It  is  more  easy  to  compute  a  just  compensation,  when  it  is 
to  be  given  for  the  defect  in  the  quantity  or  the  quality  of  the 
land  sold,  than  when  it  is  to  be  given  for  the  deficiency  of  the 
vendor's  interest."  Per  Lord  Langdale,  M.  E.,  Thomas  v. 
Bering,  1  Keen,  729,  746. 

Besides  the  difficulty  of  estimating  the  amount  of  compensa- 
tion, there  is  another  obstacle  to  specific  performance  at  the  suit 
of  the  vendor,  where  he  has  misdescribed  his  interest  in  the 
property;  namely,  that  he  cannot  compel  the  purchaser  to 
accept  something  essentially  different  from  that  which  he 
bought.  And,  on  this  groimd,  a  serious  defect  in  the  estate  or 
interest  of  the  vendor  is,  in  general,  a  bar  to  the  vendor's  action 
for  specific  performance. 

Thus  a  person  who  contracts  for  the  purchase  of  an  estate  in 
fee  simple  in  possession  cannot,  of  course,  be  compelled  to  take 
either  an  estate  for  life  (see  Ex  parte  Riches^  27  S.  J.  313),  or 
the  reversion  subject  to  an  estate  for  life.  See  Collier  v.  Jenkins, 
Younge,  295. 

Nor  will  an  undivided  share  be  forced  on  a  purchaser  instead 
of  the  entirety:  Atf.-Gen.  v.  Day,  1  Yes.  sen.  218,  224;  Dalby 
V.  Pullen,  3  Sim.  29 ;  affirmed  1  Euss.  &  M.  296 ;  Re  Arnold, 
14  Ch.  D.  270 ;  nor  a  smaller  share  than  he  contracted  to  buy  : 
Roffey  V.  Shallcross,  4  Mad.  227.  See,  however,  English  v. 
Murray,  32  W.  E.  84. 

If  a  term  is  much  shorter  than  the  number  of  yeai's  stated 
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{e.  g.  if  it  is  only  six  instead  of  sixteen)  the  contract  cannot  be  Ch.  XXV.  s.  e. 
enforced  {Long  v.  Flofcher,  2  Eq.  Ca.  ALr.  5)  ;  or  if  it  is  liable  shorter  than 
to  premature  determination  ( Weston  v.  Savage,  10  Ch.  D.  736) ;  ®***^^- 
or  is  voidable  at  the  will  of  a  third  party  {Brewer  v.  Broadicood, 
22  Ch.  D.   105).     See   also   Forrer  v.  Nash,   35   Beav.   167, 
ante,  p.  365. 

It  may  be  considered  as  now  settled,  that  a  contract  to  sell  Lease  and 
a  lease  is  not  satisfied  by  the  assignment  of  an  underlease :  ^^  ^^  ^^^' 
Madeley  v.  Booth,  2  De  Gr.  &  S.  718 ;  Darlington  v.  Hamilton, 
Kay,  550 ;  Hayford  v.  Criddle,  22  Beav.  477 ;  but  if  the  pur- 
chaser knew  that  a  short  time  before  the  sale  the  vendor  had 
only  an  underlease  {Henderson  v.  Hudson,  15  W.  R.  860 ;  Flood 
V.  Pritchard,  40  L.  T.  873) ;  or  if  the  particulars  and  conditions 
of  sale  contain  enough  to  give  the  purchaser  notice  that  the 
vendor  was  an  underlessee,  he  cannot  resist  specific  performance 
or  obtain  compensation :  Camhencell  Building  Society  v.  Hollo- 
way,  13  Ch.  D.  754.'^i^<<44vv<W '.  i/^^Av?  ^  Hk^L^  ,i^tlJ>.  uo, 

In  the  case  last  cited  Sir  G-.  Jessel,  Mo  H.,  expressed  the 
strongest  disapproval  of  the  decision  in  Madeley  v.  Booth,  where, 
it  must  be  observed,  there  was  a  condition  in  the  usual  form  pro- 
viding that  compensation  should  be  made  for  errors  of  description. 

Where  7;«r?^  only  of  the  property  comprised  in  a  lease  is  sub-  Derivative 
let  for  a  term,  this  subdemise  is  sometimes  called  a  "  derivative  " 
lease  to  distinguish  it  from  an  "  underlease,"  which  properly 
comprises  all  the  premises  in  the  original  lease. 

It  is  quite  clear,  that  if  property  described  as  held  under  a 
lease  or  an  underlease  is  found  to  be  held  under  a  derivative 
lease,  the  purchaser  cannot  be  forced  to  complete.  For,  in  such 
a  case,  he  would  be  liable  to  the  payment  of  the  rent,  and  the 
observance  of  the  covenants  in  the  superior  lease :  Fildes  v. 
Hooker,  3  Mad.  193  ;  Warren  v.  Richardson,  Younge,  1 ;  Brum- 
at  V.  Morton,  3  Jur.  N.  S.  1198 ;  Sheard  v.  Venables,  36  L.  J. 
Ch.  922 ;  Turner  v.  Turner,  W.  N.  1881,  70.  And  in  a  case 
at  common  law,  it  being  discovered  that  the  house  which  had 
been  sold  was  comprised  with  another  in  an  original  lease,  under 
which  the  lessor  had  a  right  to  re-enter  for  breach  of  covenants 
in  respect  of  either  house,  it  was  held  that  the  purchaser  was 
not  bound  to  accept  the  title  with  an  indemnity,  but  might 
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recover  his  deposit,  and  the  expenses  whicli  lie  had  been  put  to 
in  the  investigation  of  the  title  :  JSlake  v.  Phinn,  3  C.  B.  976. 

There  may  be  rights  or  easements  possessed  by  third  persons 
which  materially  affect  the  enjoyment  of  the  property,  and 
form  a  valid  objection  to  the  title.  Thus,  a  reservation  of  the 
mines  with  working  rights  is  sufficient  to  avoid  the  contract 
{Seaman  v.  Vaicclrey,  16  Yes.  390  ;  Pretty  v.  Solly,  26  Beav. 
606 ;  TJ])perton  v.  Nickolson,  L.  E.  6  Ch.  436),  unless  the  Court 
is  satisfied  that  there  is  no  subject-matter  for  the  reservation  to 
act  upon,  or  that  the  legal  right  has  become  extinct :  LycldaU  v. 
Weston,  2  Atk.  19  ;  Martin  v.  Cotter,  3  J.  &  Lat.  496  ;  or  that 
the  contract  was  made  with  special  reference  to  the  provisions 
of  the  Copyhold  Acts  which  reserve  the  minerals  to  the  lord : 
Kerr  v.  Pawson,  25  Beav.  394. 

The  purchaser  may  rescind  the  contract  where  a  meadow  is 
subject  to  a  right  of  common  every  third  year :  Gibson  v. 
Spurrier,  Peake,  Ad.  Cas.  49  ;  or  where  part  of  the  estate  is 
subject  to  a  right  of  sporting  not  mentioned  in  the  particulars  : 
Burnell  v.  Brown,  1  Jac.  &  W.  168  ;  or  is  subject  to  easements 
which  are  not  apparent  on  inspection,  and  which  would  interfere 
with  the  enjoyment  of  the  property  :  Shackleton  v.  Sutcli/fe,  1 
De  G-.  &  S.  609  ;  and  see  Eeyu-ood  v.  MallaUeu,  25  Ch.  D.  357 ; 
or  where  the  land  sold  was,  at  the  date  of  the  contract,  and  still 
remained,  liable  to  be  taken  compulsorily  under  a  private  Act 
of  Parliament :  Ballard  v.  Way,  1  M.  &  "W.  520. 

Where  property  is  sold  as  "  freehold,"  it  means  an  unencum- 
bered freehold,  and  the  existence  of  restrictive  covenants  is  a 
defect  in  title,  for  which  the  purchaser  may  rescind  the  contract, 
and  recover  his  deposit :  Phillips  v.  Caldcleiigh,  L.  E.  4  Q.  B. 
159.  But  if  he  is  aware  of  the  restrictions  at  the  date  of  the 
contract,  and  knows  that  they  cannot  be  got  rid  of,  he  cannot 
object :  Ellis  v.  Rogers,  50  L.  T.  660.  The  knowledge  of  the 
purchaser,  however,  is  immaterial  where  there  is  an  express 
contract  to  deduce  a  good  marketable  title  ;  and  in  that  case,  it 
is  also  immaterial  whether  he  knew  that  the  covenants  could  or 
could  not  be  released :  Cato  v.  Thompson,  9  Q.  B.  D.  616 ;  Be 
Iliggins  and  Ililchman's  Contract,  21  Ch.  D.  95  ;  Be  Gloag  and 
Miller's  Contract,  23  Ch.  D.  320. 
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Ch.  XXV.  s.  7. 
Sect.  7. — Purchaser^  Action, — Specific  Performance  with  Com^  " 

pensation. 

The  difference  is  as  wide  as  can  be  between  the  positions  of  a  Vendor  and 
vendor  and  of  a  purchaser  in  their  respective  claims  for  specific  different  po^i- 
performance  with  compensation,  the  general  rule  being  that  the  *^°^* 
latter  can,  but  the  former  cannot,  insist  upon  this  modification 
of  the  bargain. 

Thus,  it  was  laid  down  bj  Sir  W.  Grrant,  that  where  a  mis-  Purchaser 
statement  is  made  as  to  the  quantity,  though  innocently,  the  SkewhaT^ 
right  of  the  purchaser  is  to  have  what  the  vendor  can  give,  with  ^?^^o^  can 
an  abatement  out  of  the  purchase-money  for  so  much  as  the 
quantity  falls  short  of  the  representation :  Hill  v.  Buckley,  17 
Yes.  394,  401. 

This  principle  is  not  confined  to  errors  of  quantity,  for  Lord  Lord  Eldon's 
Eldon  says: — "I  also  agree,  if  a  man,  having  partial  interests  theXctrine. 
in  an  estate,  chooses  to  enter  into  a  contract  representing  it,  and 
agreeing  to  sell  it,  as  his  own,  it  is  not  competent  to  him  after- 
wards to  say,  though  he  has  valuable  interests,  he  has  not  the 
entirety ;  and,  therefore,  the  purchaser  shall  not  have  the  benefit 
of  his  contract.  For  the  purpose  of  this  jurisdiction  the  person, 
contracting  under  those  circumstances,  is  bound  by  the  assertion 
in  his  contract ;  and,  if  the  vendee  chooses  to  take  as  much  as  he 
can  have,  he  has  a  right  to  thatj  and  to  an  abatement ;  and  the 
Court  will  not  hear  the  objection  by  the  vendor,  that  the  pur- 
chaser cannot  have  the  whole : "  Mortloch  v.  Buller,  10  Yes. 
292,  at  p.  315.  See  also  Lord  Bolinghroke' s  Case,  1  Sch.  &  L. 
19  (a) ;  Baton  v.  Rogers,  1  Yes.  &  B.  351 ;  Wood  v.  Griffith, 
Wils.  Ch.  Cas.  34,  44;  Graham  v.  Oliver,  3  Beav.  124;  Great 
Western  Ry,  Co.  v.  Birmingham  Ry.  Co.,  2  Ph.  597,  605  ;  Barrett 
V.  Ring,  2  Sm.  &  Q.  43 ;  Sughes  v.  Jones,  3  De  G.  F.  &  J.  307, 
315. 

If  the  difference  between  the  interest  which  the  vendor  offers  Difficult}-  in 
for  sale,  and  that  which  he  actually  has,  is  not  susceptible  of  compensation, 
valuation,  it  seems  to  be  almost  a  trui3m  that  specific  perfonn- 
ance   with  compensation   cannot    be   decreed.     *'  Though  the 
vendor,''  says  Lord  Langdale,  "  cannot  be  heard  to  suggest  the 
difficulties  which  he  has  occasioned,  the  Court  cannot  avoid 
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Ch.xxv.s.y.  them : "  Thomas  v.  Bering,  1  Keen,  729,  746.  But,  referring 
to  tliis  case.  Sir  W.  M.  James,  Y.-C,  said,  "In  Thomas  v. 
Bering,  it  seems  to  have  been  thought  that  the  difficulty  of 
making  a  valuation  would  be  an  insuperable  objection  to  the 
enforcement  of  the  rule,  that  where  a  vendor  has  only  a  limited 
interest  in  the  estate  contracted  to  be  sold,  and  cannot  perform 
the  whole  contract,  the  purchaser  is  entitled  to  have  the  contract 
performed  to  the  extent  of  the  vendor's  interest,  with  compensa- 
tion for  the  deficiency.  In  Nelthorpe  v.  Holgate  (1  Coll.  203), 
however  (in  which  Thomas  v.  Bering  ^n^^  cited),  relief  was  given 
under  circumstances  which  appear  to  be  exactly  the  same  as 
here,  except  in  this  one  respect,  that  there  the  person  making 
the  contract  had  the  remainder  subject  to  a  life  interest,  and 
here  a  life  interest  only,  which  makes  no  difference  in  the  case. 
The  husband  here  represented  himself  to  be  owner  of  the  fee, 
being,  in  fact,  only  entitled  to  the  limited  interest  I  have  men- 
tioned. The  purchaser  entered  into  his  contract  with  the  hus- 
band in  total  ignorance  of  the  state  of  the  title,  and  without 
any  knowledge  that  the  husband  could  only  sell  with  the  con- 
currence of  his  wife.  The  husband,  therefore,  is  bound  to 
convey  all  the  interest  that  he  has,  according  to  the  principle  of 
the  authorities  that  have  been  cited,  and  the  Court  must  endeavour 
to  find  out,  in  the  best  way  it  can,  what  compensation  is  to  be 
made  in  respect  of  the  interest  which  he  is  unable  to  convey  :" 
Barnes  v.  Wood,  L.  E.  8  Eq.  424,  429. 
Purchaser  Many  of  the  cases,  in  which  the  purchaser  was  held  entitled 

when  com-      to  hold  the  vcudor  to  his  bargain  with  an  abatement  from  the 
be^a^s^essed^^  purchase-money,  have  been  already  referred  to  in  sect.  3,  on  the 
^^  Assessment  of  Compensation.^^  It  is,  therefore,  unnecessary  again 
to  refer  to  the  decisions  in  detail ;  they  are,  in  fact,  all  covered 
by  the  two  principles,  which  are  generally  applicable,  viz. : — 
Aj,  'Wvn  -^Mi^  ^/'  (1)  that  the  purchaser  may,  if  he  pleases,  insist  on  compensation, 
^1.  C4^,  li^  r  •£  ^-j^Q  compensation  can  be  estimated ;  (2)  that  the  Court  will, 

in  a  purchaser's  action,  endeavour  to  overcome  any  difficulty 
which  may  arise  in  the  assessment  of  compensation. 
Lessor  and  The  same  principles,  which  govern  the  contract  of  sale,  seem 

to  apply  to  agreements  for  leases. 
•  If,  for  example,  a  limited  owner  contracts  to  grant  a  lease  for 
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a  longer  term  than  his  estate  or  power  authorizes,  the  lessee  may  Ch.  xxv.  s.  7. 
take  such  a  term  as  the  lessor  can  grant  with  compensation  for 
the  deficiency :  Leslie  v.  Cronimelin,  Ir.  R.  2  Eq.  134.     See  also 
Bi/as  V.  Cruise,  2  J.  &  Lat.  460. 

A  condition  which  provides  that  compensation  shall  he  made  Effect  of 
for  errors  of  description  expresses  the  general  law.  On  the 
other  hand,  a  condition  precluding  the  purchaser  from  compen- 
sation under  such  circumstances,  receives  a  limited  construction 
so  as  to  cover  only  ''  small  unintentional  errors  and  inaccura- 
cies :  "   Whittemore  v.  Whittemore,  L.  R.  8  Eq.  603.  Q^ ,  Ju  ^W»7  V  WU^  CinAUc/^ 


Sect.  8. — Purchaser's  Action. — Compensation  refused. 

The  general  rule  heing,  that  a  purchaser  is  entitled  to  take  General  rule, 
what  the  vendor  can  give,  with  an  abatement  of  his  purchase- 
money  for  the  deficiency;  the  cases  must  now  he  considered 
which  form  the  exceptions  to  that  rule. 

The  purchaser's  right  to  compensation  will  be  excluded —         aassification. 

1.  By  express  contract. 

2.  Where  the  compensation  cannot  be  ascertained. 

3.  On  the  ground  of  extreme  hardship  to  the  vendor. 

4.  By  knowledge  or  notice  of  the  defect. 

5.  Where  enforcing  the  contract  would  prejudice  the  rights 

of  third  persons. 
Although  conditions  excluding  compensation  are  construed  Rule  of  con- 
in  the  strictest  manner,  where  the  vendor  seeks  specific  per- 
formance, it  is  otherwise  where  the  purchaser  is  plaintiff  and 
claims  an  abatement.  If  the  conditions  are  so  framed,  that  the 
vendor  has  power  to  rescind  the  contract,  it  is  clear  that  the 
purchaser  who  claims  specific  performance  with  compensation 
can  no  longer  rely  upon  the  general  doctrine  of  the  Court,  that 
the  purchaser  may  take  what  the  vendor  can  give,  but  must 
found  his  claim  upon  the  terms  of  some  clause  in  the  agreement. 
For,  otherwise,  the  vendor  can  cut  the  ground  from  under  his 
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feet  by  rescJnding  the  contract.  See  the  judgment  of  Lord 
Westbur}^  in  Cordingky  v.  Cheesehoroiigh^  4  De  Gr.  F.  &  J.  379, 
which  rests  entirely  upon  this  distinction. 

In  order  to  avoid  the  payment  of  compensation  by  rescinding 
the  contract,  the  vendor  must  of  course  justify  rescission  accord- 
ing to  the  letter  of  the  conditions.  Thus,  if  the  clause  relating 
to  rescission  is  limited  to  objections  to  title ^  the  vendor  cannot 
rescind  because  the  purchaser  claims  compensation  for  a  mere 
misdescription :  Painter  v.  Neiohy,  11  Hare,  26  ;  Hoy  v.  Smythies, 
22  Beav.  510.  Sectis,  if  the  claim  for  compensation  is  founded 
upon  a  defect  of  title :  Mauson  v.  Fletcher,  L.  R.  6  Ch.  91.  Or 
if  the  condition  is  expressed  in  general  terms :  Heppenstall  v. 
Hose,  33  W.  R.  30. 

The  right  to  rescind  may  be  lost  by  delay  :  Boivman  v.  Hyland, 
8  Ch.  D.  588. 

Similarly,  if  there  is  a  clause  in  the  agreement  which  pro- 
vides that  it  shall  be  void  in  an  event  which  happens, — e.  g.  if 
the  opinion  of  the  purchaser's  counsel  as  to  the  title  should  be 
unfavourable — the  purchaser's  action  for  specific  performance 
with  compensation  will  be  dismissed  with  costs :  Williams  v. 
Edwards,  2  Sim.  78. 

Where  an  agreement  contained  a  provision,  that  if  any  dis- 
pute should  arise  as  to  the  title,  the  same  should  be  submitted 
to  a  conveyancer,  and  in  case  he  should  be  of  opinion  that  a 
good  title  could  not  be  made  out,  then  that  either  of  the  parties 
should  be  at  liberty  to  rescind  the  contract ;  it  was  held  that 
the  vendor  could  not  claim  the  benefit  of  this  clause,  where  the 
defect  of  title  was  beyond  all  dispute,  and  was  known  to  him 
at  the  date  of  the  contract :  Nelthorpe  v.  Holgate,  1  Coll.  203. 

A  defect  which  is  incapable  of  being  accurately  assessed 
cannot  form  the  subject  of  a  money  compensation,  as  to  which 
see  Sect.  3,  Assessment  of  Compensation. 

Thus,  where  it  was  stated  that  the  fines  in  a  manor  were 
arbitrary,  which  was  only  true  as  to  fines  on  alienation,  and  the 
average  income  derived  from  the  manor  was  correctly  furnished. 
Lord  Brougham  said,  "  Nor  do  I  very  well  see  how  the  master 
could  by  any  kind  of  inquiry  satisfy  himself  as  to  the  amount 
of  compensation ;  that  is  to  be  measured  merely  by  the  difference 
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between  arbitrary  and  fixed  fines  :"  TF/iite  v.  Cuddon,  8  CI.  &  F.  Ch.  xxv.  s.  8. 
766,  at  p.  786.  In  the  same  case  Lord  Cottenbam  observed :  Lord  Cotten- 
"  But  it  is  an  inquiry  which  I  apprehend  it  is  utterly  impossible 
for  the  master  to  make ;  and  that  also  has  been  in  more  cases 
than  one  considered  as  a  fatal  objection  to  a  decree  for  com- 
pensation, when  you  cannot  ascertain  what  the  compensation 
should  be:"  p.  792. 

The  difficulty  has  also  been  referred  to  by  Lord  Romilly,  M.  R.,  LordRomilly. 
in  the  following  terms : — "In  all  these  cases,  where  the  Court  has 
found  that  it  is  utterly  impossible  to  deal  with  the  case  as  one 
for  compensation,  it  has  said,  '  this  is  not  a  case  for  compensa- 
tion, but  one  for  avoiding  the  contract.'  For  instance,  if  a  man 
sells  freehold  land,  and  it  turns  out  to  be  copyhold,  that  is  not 
a  case  for  compensation  ;  so  if  it  turns  out  to  be  long  leasehold, 
that  is  not  a  case  for  compensation  ;  so  if  one  sells  property  to 
another,  who  is  particularly  anxious  to  have  the  right  of  spoi-ting 
over  it,  and  it  turns  out  that  he  cannot  have  the  right  of  sport- 
ing, because  it  belongs  to  somebody  else,  I  apprehend  it  is  not 
a  case  in  which  the  Court  can  ascertain  what  should  be  the 
amount  of  compensation  to  be  given.  In  all  those  cases  the 
Court  simply  says  it  will  avoid  the  contract,  and  it  will  not  allow 
either  party  to  enforce  it,  unless  the  person  who  is  prejudiced 
by  the  error  be  willing  to  perform  the  contract  without  com- 
pensation :"  Earl  of  Durham  v.  Legard,  34  Beav.  611,  613.  See 
also  Sect.  3,  Assessment  of  Compensation. 

In  all  cases  when  an  abatement  from  the  purchase-money  is  Hardship, 
allowed,  it  operates  somewhat  harshly  on  the  vendor,  who  is 
thereby  punished  for  having  made  a  mistake.  But  when  the 
deduction  to  be  made  is  so  large  that  the  vendor  would  derive 
little  or  no  benefit  from  the  modified  contract,  the  Court  illogi- 
cally,  but  mercifully,  declines  to  enforce  specific  performance. 

Thus,  when  the  vendors  were  entitled  only  to  nine-sixteenths 
instead  of  the  entirety  of  the  property,  and  there  was  a  charge 
on  the  property  which  greatly  exceeded  the  amount  of  the 
purchase-money  after  a  proportional  abatement,  specific  per- 
formance was  refused  :   Whcatley  v.  Slade,  4  Sim.  126. 

On  the  same  ground  trustees  for  sale,  who  inadvertently  con-  Trustees  for 
tracted  a  personal  obligation  to  exonerate  the  estate  from  in- 
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8.  cumLrances,  were  not  held  to  their  hargain  when  it  turned  out 
that  the  amount  of  the  incumbrances  exceeded  the  purchase- 
money  :  Wedgicood  v.  Adams,  6  Beav.  600 ;  8  Beav.  103. 
See  also  Bainhridge  v.  Kinnaird,  32  Beav.  346  ;  Uarl  of  Durham 
V.  Legard,  34  Beav.  611 ;  Be  Great  Northern  Bail.  Co.  and 
Sanderson,  25  Ch.  D.  788. 

It  has  been  already  stated  that  the  vendor  can  enforce  specific 
performance,  notwithstanding  a  defect  in  the  property,  without 
making  compensation,  when  the  purchaser  knew  of  the  defect 
at  the  date  of  the  contract,  and  in  some  cases  even  when  he 
had  constructive  notice  of  it  (see  ante,  p.  363).  And  a  fortiori 
in  such  cases  the  purchaser  cannot  as  plaintiff  establish  his  right 
to  compensation. 

In  one  case,  indeed,  the  purchaser's  bill  claiming  compensa- 
tion was  dismissed,  when  the  vendor  could  not  have  obtained 
specific  performance  without  allowing  compensation :  James  v. 
Lichfield,  L.  R.  9  Eq.  51.  In  this  case  the  purchaser  knew 
that  the  property  was  in  the  occupation  of  a  tenant,  and  he  was 
held  to  be  affected  with  constructive  notice  of  the  fact  that  he 
held  under  a  lease.  Having  regard,  however,  to  the  subsequent 
case  of  Cahallero  v.  Henty  (L.  R.  9  Ch.  447),  this  decision  of 
Lord  Romilly's  must  be  regarded  as  of  doubtful  authority. 

An  agreement  with  a  limited  owner  to  take  a  lease  for  a 
longer  term  than  he  can  legally  grant,  cannot  be  partially  per- 
formed at  the  suit  of  the  intended  lessee,  if  he  knew  that  the 
contract  was  inconsistent  with  the  settlement :  Laicrenson  v. 
Butler,  1  Sch.  &  L.  13. 

The  purchaser's  bill  for  specific  performance  of  an  agreement 
for  a  lease,  with  compensation  for  an  existing  lease  was  dis- 
missed, on  the  ground  that  he  knew  of  its  existence,  and  that 
the  real  contract  was  to  grant  a  lease  when  the  surrender  of  the 
other  lease  was  obtained :  Beeston  v.  Siutely,  27  L.  J.  Ch.  156. 
s  So  where  a  husband  and  wife  contracted  to  sell  the  fee  simple 
of  the  wife,  and  the  wife  afterwards  refused  to  convey,  the  pur- 
chaser was  held  not  entitled  to  a  conveyance  of  the  husband's 
interest  with  an  abatement  from  the  pui-chase-money  :  Castle  v. 
Wilkinson,  L.  R.  5  Ch.  534. 

It  is  generally  true  that  specific  performance   will  not   be 
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enforced  when  the  sale  takes  place  under  circumstances  which  Ch.  xxv.  s.  8. 
amount  to  a  breach  of  trust :  Ord  v.  Noel,  5  Mad.  438  ;  Wood  v. 
Richardson,  4  Beav.  174 ;  Maio  v.  Topliam,  19  Beav.  576  ;  Lewin, 
389,  7th  ed.  And,  in  accordance  with  this  principle,  it  seems 
that  specific  performance,  with  an  abatement  from  the  purchase- 
money,  by  way  of  compensation  for  misdescription,  cannot  be 
enforced  against  trustees  for  sale  ;  at  all  events,  when  the  claim 
for  compensation  arises  out  of  the  negligence  of  the  trustees : 
Wliite  V.  Cuddon,  8  CI.  &  F.  766.  See  also  Neale  v.  Mackenzie,  1 
Keen,  474. 

A  contract  by  a  tenant  for  life  to  grant  a  lease  under  a  power  Fraud  on 
wiU  not  be  enforced  pro  tanto,  if  it  amounts  to  a  fraud  upon  the  P^'^®'^* 
power :  Laicrenson  v.  Butler,  1  Sch.  &  L.  13  ;  Harnett  y.  Yeilding, 
2  Sch.  &  L.  549 ;  even  if  the  purchaser  waives  his  claim  to  com- 
pensation :  0\Rourke  v.  Perckal,  2  Ball  &  B.  58.  In  all  these 
cases  the  lessee  was  a  party  to  the  fraud.  In  the  absence  of 
fraud  there  seems  no  doubt  that  the  Court  will  decree  a  partial 
performance,  and  order  the  tenant  for  life  to  grant  a  lease  for 
as  long  a  term  as  his  estate  enables  him  to  do :  Dyas  v.  Cruise, 
2  J.  &  Lat.  460.     See  also  Sugden,  Powers,  556. 

Where  the  vendor  was  tenant  for  life  without  impeachment  of  Settled 
waste  under  a  settlement,  the  Court  decKned  to  decree  a  partial 
performance,  among  other  reasons,  because  it  would  be  preju- 
dicial to  persons  interested  in  the  property,  but  not  parties  to 
the  contract :  Thomas  v.  Bering,  1  Keen,  729. 
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Sect.  1. — Misrepresentation  as  distinguished  from  Misdescrijytioii. 

A  MISREPRESENTATION,  as  distinguished  from  misdescription,  is 
a  false,  although  not  necessarily  fraudulent,  statement,  made  in 
the  course  of  tlie  treaty,  which  conduces  to  but  is  entirely  col- 
lateral to  the  contract  itself.  The  essential  difference  is,  that 
the  description  is  part  of  the  contract,  the  representation  is 
dehors  the  contract.  If  there  is  an  error  in  the  former,  it  con- 
stitutes a  breach  of  contract,  and  confers  a  consequential  right 
to  damages,  or,  it  may  be,  a  right  to  rescind.  If,  on  the  other 
hand,  the  representation  is  false,  the  party  deceived  thereby  may 
say  that  the  statement  caused  him  to  enter  into  the  contract ; 
that  if  he  had  known  the  truth  he  would  not  have  done  so ;  and 
theref6re  that  the  contract  should  be  rescinded  in  toto.  More- 
over, where  misrepresentation  confers  a  right  of  action,  it  is  in 
the  nature  of  tort  not  contract. 


MISREPRESENTATION  AND  MISDESCRIPTION.  383 

The  following  extract  from  the  judgment  of  the  Court  of    ^^^P-  xxvi. 

Exchequer  Chamber,  in  Behn  v.  Burness  (3  B.  &  S.  751,  753),  — 

marks  this  distinction  in  the  clearest  manner : — 

**  A  representation  is  a  statement,  or  assertion,  made  by  one  Bchn  v. 
party  to  the  other,  before  or  at  the  time  of  the  contract,  of  some  "''"^**' 
matter  or  circumstance  relating  to  it.  Though  it  is  sometimes 
contained  in  the  written  instrument,  it  is  not  an  integral  part  of 
the  contract,  and,  consequently,  the  contract  is  not  broken 
though  the  representation  proves  to  be  untrue ;  nor  is  such 
untruth  any  cause  of  action  unless  the  representation  was  made 
fraudulently,  either  by  reason  of  its  being  made  with  a  know- 
ledge of  its  untruth,  or  by  reason  of  its  being  made  dishonestly 
with  a  reckless  ignorance  whether  it  was  true  or  untrue. 

"  Though  representations  are  not  usually  contained  in  the 
written  instrument  of  contract,  yet  they  sometimes  are.  But  it 
is  plain  that  their  insertion  therein  cannot  alter  their  nature. 
A  question,  however,  may  arise  whether  a  descriptive  statement 
in  the  written  instrument  is  a  mere  representation,  or  whether 
it  is  a  substantive  part  of  the  contract.  This  is  a  question  of 
construction  which  the  Court  and  not  the  jury  must  determine. 
If  the  Court  should  come  to  the  conclusion  that  such  a  state- 
ment by  one  party  was  intended  to  be  a  substantive  part  of  his 
contract,  and  not  a  mere  representation,  the  often  discussed 
question  may,  of  course,  be  raised,  whether  this  part  of  the 
contract  is  a  condition  precedent,  or  only  an  independent  agree- 
ment, a  breach  of  which  will  not  justify  a  repudiation  of  the 
contract,  but  will  only  be  a  cause  of  action  for  a  compensation 
in  damages.  With  respect  to  statements  in  a  contract  descrip- 
tive of  the  subject-matter  of  it,  or  of  some  material  incident 
thereof,  the  true  doctrine,  established  by  principle  as  well  as  by 
authority,  appears  to  be,  generally  speaking,  that  if  such  descrip- 
tive statement  teas  intended  to  be  a  substantive  part  of  the  contract^ 
it  is  to  be  regarded  as  a  warranty,  that  is  to  say,  a  condition 
on  the  failure  or  non-performance  of  w^hich  the  other  party  may, 
if  he  is  so  minded,  repudiate  the  contract  in  toto,  and  so  be 
relieved  from  performing  his  part  of  it,  provided  it  has  not  been 
partially  executed  in  his  favour." 

Misdescription,  it  may  be  observed,  is  always  the  eiTor  of  the  Misdesorip- 

tion  and  mis- 
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vendor ;  misrepresentation  may  be  made  by  either  party.  More- 
over, misdescription  is  ex  vi  termini  confined  to  the  misstatement 
of  some  particular  relating  to  the  subject-matter  of  the  contract ; 
whereas  misrepresentation  is  not  so  limited. 

The  distinction  which  has  been  drawn  between  misrepresen- 
tation and  misdescription  is  not  always,  so  far  at  least  as  the 
use  of  the  words  is  concerned,  carefully  observed,  and  the  reader 
is  therefore  warned  against  the  confusion  introduced  by  such 
expressions  as  "  The  vendor  misrepresented  the  acreage  in  the 
particulars." 

When  it  is  found  that  in  such  a  case  the  vendor  can  enforce 
specific  performance,  paying  compensation  for  the  slight  defi- 
ciency, it  is  naturally  somewhat  embarrassing  to  find  the  con- 
flicting statement  that  misrepresentation  is  always  a  bar  to 
specific  performance.  The  explanation  is  simply  that  the  word 
is  used  in  two  different  senses. 

Misrepresentation  is  not  necessarily  fraudulent ;  but  fraud  is 
so  often  present  that  the  two  subjects  cannot  be  conveniently 
separated.  There  is,  however,  an  important  difference  between 
a  fraudulent  and  an  innocent  misrepresentation  in  respect  of 
the  rights  possessed  by  the  person  deceived.  Both  are  alike 
defences  to  an  action  for  specific  performance ;  both  entitle  the 
person  to  whom  the  false  statement  is  made  to  rescind  the  con- 
tract, while  it  remains  in  fieri ;  but  it  is  only  fraud  or  wilful 
misrepresentation  which  can  form  the  subject  of  an  action  for 
damages  in  the  nature  of  an  action  of  deceit,  or  (as  a  general 
rule)  justify  the  rescission  of  an  executed  contract.  See  Nash  v. 
Wooderson,  33  W.  E.  301. 


Misrepre- 
sentation by 
the  vendor. 


Sect.  2. — By  ichom  Misrepresentation  may  he  made. 

In  the  large  majority  of  cases  it  is  the  vendor  who  is  charged 
with  misrepresentation.  He,  as  a  rule,  is  acquainted  with  the 
property,  and  upon  him  devolves  the  duty  of  describing  it. 
Occasionally  he  goes  beyond  the  fair  limits  of  commendation, 
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and  in  his  eagerness  to  secure  an  advantageous  bargain  commits  ^*P-  xxvi. 

himself  to  a  statement  which  cannot  be  supported  by  the  facts  — 

and  circumstances  of  the  property.  Numerous  examples  of 
misrepresentation  by  the  vendor  occur  in  the  subsequent  pages 
of  this  chapter,  and  it  is  therefore  unnecessary  here  to  dwell 
on  the  subject  in  detail. 

A  vendor  is  not  held  liable  for  puffing  statements  which  fall  Commenda- 
within  the  limits  of  fair  commendation.     See  2^ost,  p.  399. 

The  cases  are  rare  in  which  a  purchaser  of  land  has  the  By  the  pur- 
opportunity  of  making  a  misrepresentation ;  but  where  the  pur- 
chaser had,  and  the  vendor  had  not  full  knowledge  of  the 
property,  a  deliberate  misstatement  of  its  value  by  the  pur- 
chaser, in  reliance  on  which  the  vendor  conveyed  the  estate  at  a 
gross  undervalue,  was  held  to  be  fraudulent,  and  to  justify 
rescission :  Hay  garth  v.  Wearing,  L.  E.  12  Eq.  320. 

A  sale  by  the  Court  may  be  set  aside,  even  after  the  lapse  of 
ten  years,  when  the  information  supplied  by  the  purchaser  to 
the  judge,  for  the  purpose  of  enabling  him  to  determine  whether 
the  sale  should  be  sanctioned,  is  incomplete  and  misleading : 
Bo8icell  V.  Coahs,  27  Ch.  D.  424. 

So,  very  slight  misrepresentation  of  value  by  a  land  agent,  As  to  value 
who  is  purchasing  from  his  employer,  disqualifies  him  from    ^  ^^  ^^^^  " 
calling  for  the  aid  of  a  Court  of  equity  to  enforce  the  contract : 
C adman  v.  Horner,  18  Yes.  10. 

No  action,  however,  lies  against  a  purchaser  for  misrepre-  As  to  seller' a 
senting  the  seller's  chance  of  sale,  or  the  probability  of  his 
getting  a  better  price   than   that   offered  by   the   purchaser: 
Vernon  v.  Key^,  12  East,  632,  638. 

Disparaging  statements  as  to  the  property  by  the  purchaser  Disparaging' 
stand  on  the  same  footing  as  puffing  descriptions  by  the  vendor, 
and  are  disregarded  by  the  Court.     See  Taie  v.    Williamson, 
L.  E.  1  Eq.  528 ;  ibid.  2  Ch.  55,  65. 

An  agent  employed  to  let  or  sell  a  house  has  implied  authority  Misrepre- 
to  describe  the  property  truly,  to  represent  its  actual  situation,  ag^nt*.^^"  ^' 
and,  if  he  thinks  fit,  to  represent  its  value.    He  is  authorized  by 
his  principal  to  tell  the  truth,  but  not  to  state  any  falsehood. 
If,  however,  he  does  state  any  falsehood  on  behalf  of  his  prin- 

c.  c  c 
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cipal,  and  thereby  induces  a  purchaser  to  enter  into  a  contract, 
the  principal  cannot  enforce  the  contract:  Mullens  v.  Miller^ 
22  Ch.  D.  194  ;  Smith  v.  Land  Corporation,  28  Ch.  D.  7 ;  even 
if  the  agent  had  no  authority  to  make  any  representation  on  the 
subject.  See  per  Lord  Abinger,  C.  B.,  Cornfoot  v.  Fowke,  6  M. 
&  W.  358,  386. 

But  no  action  will  lie  after  completion  to  recover  compensation 
from  the  vendor  for  a  false  statement  made  bond  fide  by  an 
auctioneer  at  the  sale,  although  the  purchaser  may  have  been 
thereby  induced  to  give  a  larger  price  for  the  property  than  he 
would  otherwise  have  given.  And  it  seems  that  the  principle, 
that  a  man  has  no  right  to  retain  the  benefit  of  a  contract 
obtained  by  the  misrepresentation  of  himself  or  his  agent  has  no 
application  when  the  misrepresentation  is  innocent :  Brett  v.  Cloic- 
ser,  5  C.  P.  D.  376,  386 ;  see  Hume  v.  Pocock,  L.  E.  1  Ch.  379. 

It  seems  to  have  been  considered  in  Brett  v.  Clowser  that  the 
auctioneer  had  no  authority  to  make  a  statement  as  to  an  exist- 
ing right  of  way.     See  also  Troicer  v.  Newcome,  3  Mer.  704. 

The  fraudulent  statement  of  an  agent  will  justify  the  rescis- 
sion of  the  contract ;  for  "  the  fraud  of  the  agent  who  makes 
the  contract  is  the  fraud  of  the  principal : "  Wheelton  v.  Sardisty, 
8  E.  &  B.  232,  260. 

This  proposition  is  illustrated  by  numerous  cases  in  Company 
Law  which  establish  the  rule,  that  "  where  a  person  has  been 
drawn  into  a  contract  to  purchase  shares  belonging  to  a  company 
by  fraudulent  misrepresentations  of  the  directors,  and  the 
directors,  in  the  name  of  the  company,  seek  to  enforce  that 
contract,  or  the  person  who  has  been  deceived  institutes  a  suit 
against  the  company  to  rescind  the  contract  on  the  ground  of 
fraud,  the  misrepresentations  are  imputable  to  the  company,  and 
the  purchaser  cannot  be  held  to  his  contract."  Per  Lord 
Chelmsford,  L.  C,  Western  Bank  of  Scotland  v.  Addie,  L.  R.  1 
H.  L.  Sc.  145,  157.  See  also  Oakes  v.  Turquand,  L.  R.  2  H.  L. 
325  ;  Tennent  v.  City  of  Glasgow  Bank,  4  App.  Cas.  615  ;  Houlds- 
Korth  V.  City  of  Glasgow  Bank,  5  App.  Cas.  317. 

The  questions  of  greatest  difficulty  are  those  in  which  it  is 
sought  to  make  the  principal  liable  in  damages  for  the  fraud  of 
his  agent. 
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In  the  case  of  Cornfoot  v.  Fowhe,  6  M.  &  W.  358,  wHch  in-  Chap.  xxvi. 

'  S.   A). 

Yolved  substantially  the  same  issue  as  an  action  of  deceit,  the 


mi  PI  11  Cornfoot  v. 

facts  were  as  follows : — The  owner  of   a  house  employed  an  Fowke. 
agent  to  let  it.     The  defendant,  in  the  course  of  negotiation, 
asked  the  agent  whether  there  was  anjrthing  objectionable  about 
the  house,  and  was  assured  that  there  was  not.     On  the  faith  of 
that  representation  the  defendant  entered  into  the  contract,  and 
after  having  done  so,  discovered  that  an  intolerable  nuisance, 
which  was  known  to  the  principal  but  not  to  the  agent,  existed 
in  the  immediate  neighbourhood.     On  discovering  this  fact,  the 
defendant  refused  to  complete  the  contract.     The  owner  brought 
an  action  against  him  for  not  performing  the  agreement,  and  a 
plea  was  put  in  that  the  defendant  was  induced  to  enter  into  the 
contract  by  the  fraud  of  the  plaintiff.     It  was  held  by  the 
majority  of  the  Court,  Lord  Abinger,  C.  B.,  dissenting,  that  the 
charge  of  fraud  could  not  be  sustained,  because  the  principal, 
though  he  knew  the  fact,  was  not  cognizant  of  the  misrepresenta- 
tion, nor  even  directed  the  agent  to  make  it ;  and  the  agent, 
though  he  made  a  misrepresentation,  made  it  without  knowing 
it  to  be  false. 

This  case,  "  though  often  commented  on  and  misunderstood.  This  case 

.  explamed. 

was  rightly  decided  " — per  Lord  Cranworth,  L.  C,  in  Bartlett 
V.  Salmon,  6  De  Gr.  M.  &  Gr.  33,  39 ;  and  the  explanation 
given  by  the  Lord  Chancellor — viz.,  that  it  turned  on  the  plea 
of  fraud— was  accepted  by  Lord  St.  Leonards  as  satisfactory  : 
National  Exchange  Co.  v.  Brew,  2  Macq.  103,  145.  See  also 
per  Willes,  J.,  in  Baricick  v.  English  Joint  Stock  Bank,  L.  R. 
2  Ex.  259,  262  ;  Liidgater  v.  Love,  44  L.  T.  694. 

It  seems,  therefore,  that  Cornfoot  v.  Foivke  only  decides  that 
an  action  of  deceit  cannot  be  maintained  against  a  principal  for 
the  innocent  misrepresentation  of  his  agent.  But  qiicere,  whether 
the  positive  assertion  of  the  agent  was  innocent.  See  Haycraft 
V.  Creaky,  2  East,  92. 

This  case  must  not  be  taken  as  any  authority  on  the  subject  Intentional 
of  the  validity  of  such  a  contract.     If  a  man,  knowing  that  of^ignoraut 
there  is  a  serious  nuisance  affecting  his  house,  employs  an  agent  *^^^  * 
who  is  ignorant  of  the  fact,  and  if  in  the  course  of  the  treaty 
the  agent  denies  the  existence  of  any  nuisance,  the  misrepre- 

c  c  2 
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sentation  would  vitiate  the  contract — per  Lord  St.  Leonards, 
National  Exchange  Co.  v.  Drew,  2  Macq.  103,  145  ;  approved  in 
Liidgater  v.  Love,  44  L.  T.  694.  And  if  a  principal  knowingly 
refers  to  an  ignorant  agent  it  amounts  to  fraud.  See  Wilson  v. 
Fuller,  3  Q.  B.  68,  75.  In  Cornfoot  v.  Foicke,  the  knowledge  of 
the  principal  was  not  imputed  to  the  agent,  so  as  to  make  his 
representation  actually  fraudulent ;  but  different  considerations 
arise  when  the  statement  of  the  agent  is  false  and  fraudulent. 
The  principal  is  then  liable  if  he  authorized  the  fraud,  or  if  he 
has  taken  the  benefit  of  it. 

Inasmuch  as  the  gist  of  the  action  of  deceit  is  actual  fraud 
(see  Joliffe  v.  Baker,  11  Q.  B.  D.  255),  there  is  some  difficulty 
in  maintaining  that  such  an  action  can  be  brought  against  a 
principal  for  the  fraudulent  representation  of  his  agent.  What- 
ever the  action  be  called,  however,  there  is  no  doubt  that  the 
plaintiff  can  recover  in  the  following  cases : — 

(1.)  The  principal  is  answerable  when  the  agent  is  acting 
within  the  scope  of  his  authority,  although  the  prin- 
cipal has  not  authorized  the  particular  fraudulent  act. 
"  He  has  put  the  agent  in  his  place  to  do  that  class  of 
acts,  and  he  must  be  answerable  for  the  manner  in 
which  the  agent  has  conducted  himself."  Per 
Willes,  J.,  Barwiek  v.  English  Joint  Stock  Bank,  L.  R. 
2  Ex.  259,  266.  See  National  Exchange  Co.  v.  Brew, 
2  Macq.  103 ;  New  Brunswick  By.  Co.  v.  Conyheare,  9 
H.  L.  C.  711 ;  per  Jessel,  M.  R.,  in  Eaglesfield  y .  Lon- 
donderry, 4  Ch.  D.  693,  at  p.  708 ;  Swire  v.  Francis,  3 
App.  Cas.  106. 

This  is  a  principle  not  of  the  law  of  torts,  or  of 
fraud  or  deceit,  but  of  the  law  of  agency.  Per  Lord 
Selbome,  Houldsworth  v.  City  of  Glasgow  Bank,  5  App. 
Cas.  317,  326. 
(2.)  When  the  principal  takes  advantage  of  the  fraud  of  his 
agent,  he  cannot  afterwards  repudiate  the  agency. 
Per  Lord  Coleridge,  C.  J.,  Sivift  v.  Jeicshury,  L.  R.  9 
Q.  B.  301,  312.  This  proposition  has  also  been  stated 
with  the  qualifications — (a)  that  the  agent  must  be 
acting  within  the  scope  of  his  authority  {Mackay  v. 
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Commercial  Bank  of  New  Bruns\cicl\  L.  E.  5  P.  C.  ^^P-  ^^^^l. 

.  .  8'  2. 

394) ;  and  (b)  that   the   liability  of  the  principal  is  

limited  to  the  extent  to  which  he  has  profited  by  the 
fraud:   Western  Bank  of  Scotland  v.  Addie,  L.  E,.  1 
H.  L.  Sc.  145,  167.     But  it  is  conceived  that  the  true 
principle  is  that  stated  by  Lord  Coleridge,  and  that 
the  measure  of  damages  is  the  loss  to  the  plaintiff,  and 
not  the  profit  made  by  the  defendant.     See  Mulktt  v. 
Mason,  L.   E.  1  C.   P.  559;  Houldsworth  v.  City  of 
Glasgoiv  Bank,  5  App.  Cas.  317,  329. 
The  true  ground,  according  to  Lord  Bramwell,  on  which  the  Implied  con- 
person  damnified  by  the  fraud  of  an  agent  can  recover  from  the  honesty'of 
principal  is,  "  that  every  person  who  authorizes  another  to  act  ^o®^^* 
for  him  in  the  making   of   any  contract,   undertakes  for  the 
absence  of  fraud  in  that  person  in  the  execution  of  the  authority 
given,  as  much  as  he  undertakes  for  its  absence  in  himself  when 
he  makes  the  contract :  "   Weir  v.  Bell,  3  Ex.  D.  238,  245. 

If  an  agent  in  the  course  of  his  employment  commits  a  fraud  Liability  of 
upon  another  party,  whereby  damage  ensues  to  the  latter,  he  '  ° 
will  be  liable  to  the  party  wronged,  though  his  principal  would 
be  so  likewise.     Per  Cockbum,  C.  J.,  Weir  v.  Bell,  3  Ex.  D. 
238,  248. 

So,  if  the  solicitor  of  the  vendor  of  an  estate,  knowing  of  Of  solicitor, 
incumbrances  thereon,  treats  for  his  client  in  the  sale  thereof 
without  disclosing  them  to  the  purchaser,,  but  represents  it  so  as 
to  induce  him  to  trust  his  money  upon  it,  a  remedy  lies  against 
the  solicitor  personally :  Arnot  v.  Biscoe,  1  Yes.  sen.  95. 

A  false  representation  made  by  a  third  person  to  one  of  the  False  state- 
contracting  parties,  without  the  knowledge  of  the  other,  does  person/ 
not  affect  the  contract :  JDuranty's  Case,  26  Beav.  268  ;  Ux  parte 
Worth,  4  Drew.  529. 

Such  a  representation,  therefore,  although  it  may  give  a  right 
of  action  against  the  person  who  makes  it  (see  Ch.  XXIX.),  is 
not  a  defence  to  an  action  for  specific  performance,  o^ndi  a  fortiori 
does  not  entitle  the  person  deceived  to  rescind  the  contract. 
See  Pidsford  v.  Richards,  17  Beav.  87. 

"  It  is  a  very  old  head  of  equity,"  said  Lord  Eldon,  "  that  if  Doctrine 

.         .  T  ;  .  -,     1  .  s^ted  by 

a  representation  is  made  to  another  person,  going  to  deal  m  a  Lord  Eldon. 
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matter  of  interest  upon  tlie  faith  of  that  representation,  the 
former  shall  make  that  representation  good,  if  he  knows  it  to  be 
false : "  JEvans  v.  Bicknell,  6  Yes.  174,  182. 

So  stated,  the  doctrine  of  equitable  estoppel  does  not  seem  to 
go  beyond  the  right  of  action  for  deceit ;  but  in  subsequent 
cases  it  has  been  held  that  knowledge  of  the  falsehood,  which  is 
of  the  essence  of  an  action  for  deceit,  is  not  a  necessary  ingre- 
dient in  the  doctrine  now  under  consideration. 

A  trustee  has  been  held  liable  to  make  good  his  representa- 
tion that  a  trust  fund  was  not  incumbered,  when  he  had  ten 
years  before  received  notice  of  a  partial  assignment ;  although 
the  fact  of  such  notice  had  escaped  his  memory. 

"  It  is  no  excuse  to  say,  he  did  not  recollect  it.  At  least,  it 
was  gross  negligence  to  take  upon  him  to  aver  positively  and 
distinctly  that  the  fund  was  unincumbered,  without  giving  him- 
self the  trouble  to  recollect  whether  the  fact  was  so  or  not : " 
Biirroives  v.  Loch,  10  Yes.  470. 

In  a  later  case  a  lessor,  forgetting  that  he  had  already  granted 
a  lease  of  the  premises  to  a  builder,  represented  to  an  intending 
mortgagee  of  the  builder  that  he  was  prepared  to  grant  to  him 
a  lease  of  the  same  premises  at  a  peppercorn  rent ;  and  subse- 
quently purported  to  do  so.  The  mortgagee  advanced  his 
money  on  the  security  of  this  lease,  which  proved  worthless.  It 
was  held  that  the  lessor  must  make  good  the  loss:  Slim  v. 
Croncher,  1  De  Gr.  F.  &  J.  518.  See  also  Bashdall  v.  Ford, 
L.  E.  2  Eq.  750. 

These  cases  support  the  proposition  that  a  person  making  an 
untrue  representation  to  another,  about  to  deal  in  a  matter  of 
interest  upon  the  faith  of  that  representation,  will  be  compelled 
to  make  good  his  representation,  whether  he  knew  it  to  be  false 
or  made  it  through  forgetfulness  of  the  fact.  See  Peek  v. 
aurney,  L.  E.  6  H.  L.  377,  390. 

An  injunction  may  be  granted  restraining  a  man  from  exer- 
cising his  legal  rights  in  a  manner  inconsistent  with  the  repre- 
sentations made  to  another. 

Thus,  on  the  treaty  for  a  lease,  the  lessor  represented  to  the 
lessee  that  the  space  in  front  of  the  demised  premises,  lying 
between  them  and  the  sea  (of  which  he  was  also  lessee),  could 
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not  be  built  upon,  because  it  was  forbidden  by. a  covenant  in  ^^^P-  xxvi. 

his  lease.     The  lessee  inspected  the  original  lease,  and  being  '— ; 

satisfied  with  the  restrictions  imposed,  took  an  underlease,  and 
erected  houses  on  the  land.  The  lessor  subsequently  surrendered 
his  lease,  and  took  a  new  one  not  containing  restrictive  cove- 
nants, and  commenced  building  so  as  to  shut  out  the  sea  view 
from  the  plaintiff's  houses.  He  was,  however,  restrained  from 
doing  so,  the  obvious  meaning  of  his  representation  being  that 
no  buildings  could  be  erected  during  the  term  for  which  his 
lease  was  granted:  Piggott  v.  Stratton,  1  De  Gr.  F.  &  J.  33.   M^^X^  ^>i\uu^  ^H^^ 

The  decision  has,  however,  been  referred  to  the  head  of 
contract,  rather  than  of  representation,  by  the  Earl  of  Sel- 
bome,  L.  C,  in  Maddison  v.  Alder soUy  8  App.  Cas.  467,  at 
p.  473. 

Under  this  head  of  equity  must  be  classed  those  cases  re-  Standing  by. 
f erred  to  by  Lord  Hardwicke  in  East  India  Co.  v.  Vincent  (2 
Atk.  83)  :  "  where  a  man  has  suffered  another  to  go  on  with 
building  upon  his  ground,  and  not  set  up  a  right  till  afterwards, 
when  he  was  all  the  time  conusant  of  his  right.  In  these  cases 
the  Comi:  would  oblige  the  owner  of  the  ground  to  permit  the 
person  building  to  enjoy  it  quietly,  and  without  disturbance." 

The  principles  on  which  these  cases  rest  are  as  old  as  equity,  Mamsden  r. 
but  they  have  been  recently  enunciated  in  the  House  of  Lords,  ^*^'*' 
as  follows :  ''If  a  stranger  begins  to  build  on  my  laud  sup- 
posing it  to  be  his  own,  and  I,  perceiving  his  mistake,  abstain 
from  setting  him  right,  and  leave  him  to  persevere  in  his  error, 
a  Court  of  equity  will  not  allow  me  afterwards  to  assert  my 
title  to  the  land  on  which  he  had  expended  money,  on  the 
supposition  that  the  land  was  his  own.  But  if  a  stranger  builds 
on  my  land,  knowing  it  to  be  mine,  there  is  no  principle  of 
equity  which  would  prevent  my  claiming  the  land,  with  the 
benefit  of  all  the  expenditure  made  on  it.  It  follows  as  a 
corollary  from  these  ndes  that  if  my  tenant  builds  on  land 
which  he  holds  under  me,  he  does  not  thereby,  in  the  absence  of 
special  circumstances,  acquire  any  right  to  prevent  me  from 
taking  possession  of  the  land  and  buildings  when  the  tenancy 
has  determined."  Per  Lord  Oranworth,  Ramsden  v.  Dyson, 
L.  E.  1  H.  L.  129,  140.     See  Clavering^s  Case,  cited  5  Ves. 
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690 ;  Dann  v.  Spurrier,  7  Yes.  231 ;  Gregory  v.  Mighell,  18 
Yes.  328  ;  Powell  v.  Thomas,  6  Hare,  300  ;  Banhart  v.  Tennant, 
L.  E.  10  Eq.  141 ;   Weller  v.  Stone,  33  W.  E.  421. 

The  principle  is  tlie  same  whether  the  owner  and  the  person 
expending  the  money  by  mistake  are  strangers,  or  tenants  in 
common  of  the  property :  Clare  Hall  v.  Harding,  6  Hare,  273. 

A  man  is  not  to  be  deprived  of  his  legal  rights  unless  there 
be  fraud,  or  such  acquiescence  as  in  the  view  of  the  Court  would 
make  it  a  fraud  afterwards  to  insist  upon  the  legal  right :  Gerrard 
V.  O'Reilly,  3  Drew.  &  War.  414.  And  see  Willmott  v.  Barber, 
15  Ch.  D.  96 ;  where  the  elements  necessary  to  constitute 
fraud  of  that  description  are  stated  by  Lord  Justice  (then  Mr. 
Justice)  Fry  to  be  the  five  following: — (1)  the  stranger  must 
have  made  a  mistake  as  to  his  legal  rights ;  (2)  he  must  have 
expended  his  money  on  the  faith  of  his  mistaken  belief ;  (3)  the 
owner  must  be  aware  of  his  own  right;  (4)  the  owner  must 
also  be  aware  of  the  stranger's  mistake  ;  and  (5)  he  must  have 
encouraged  the  stranger  in  the  expenditure  of  his  money,  either 
actively,  or  by  not  asserting  his  legal  right. 

A  person  who,  knowing  his  own  title  to  land,  permits  another 
to  purchase  the  property  without  notice  of  his  claim,  will  not 
afterwards  be  allowed  to  set  up  his  title  against  the  purchaser. 
"  For  it  was  an  apparent  fraud  in  him  not  to  give  notice  of  his 
title  to  the  intended  purchaser ;  and  in  such  case  infancy  or 
coverture  shall  be  no  excuse.  Nor  is  it  necessary  that  such 
infant  ot  feme  covert  should  be  active  in  promoting  the  purchase, 
if  it  appears  that  they  were  so  privy  to  it  that  it  could  not  be 
done  without  their  knowledge : "  Savage  v.  Foster,  9  Mod.  35. 
See  also  Hohhs  v.  Norton,  1  Yern.  136  ;  Thompson  v.  Simpson, 
2  J.  &  Lat.  110. 

A  person  having  an  incumbrance  on  an  estate  is  not  bound  to 
give  notice  of  it  to  a  person  whom  he  knows  to  be  in  treaty  for 
the  purchase  of  the  estate  :  Oshorn  v.  Lea,  9  Mod.  96. 

Priority,  in  the  case  of  incumbrances  upon  real  estate,  does 
not  depend  on  notice  to  the  trustees.  A  mortgagee  is  therefore 
not  bound  to  give  such  notice ;  and,  in  the  absence  of  fraud,  his 
motive  for  abstaining  is  immaterial:  Rooper  v.  Harrison,  2 
K.  &  J.  86. 
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But  if  the  mortgagee  in  any  way  encourages  the  lender  to  Chap.  xxvi. 

advance  his  money  or  conceals  his  own  security,  he  will  be  post-  '~ 

poned :  Draper  v.  Borlace,  2  Yern.  370 ;    Ihhottson  v.  Rhodes,  postponed  if 
ibid.  554 ;   Boyd  v.  Belton,  1  J.  &  Lat.  730.     Thus,  where  a  ^ubs^uenf " 
mortgagee  was  present  at  the  treaty  for  a  marriage  settlement,  advance, 
and  fraudulently  concealed  his  mortgage,  privately  assuring  the 
father  of  the  intended  husband  that  he  would  trust  to  his  per- 
sonal security,  it  was  deemed  that  the  interests  created  by  the 
settlement  should  rank  in  priority  to  the  mortgage  :  Berrisford 
Y.Milicard,  2  Atk.  49.     So,  where  the  widow  of  a  testator  was 
entitled  to  charges  on  the  property,  and  was  also  a  trustee  and 
executrix  under  his  will,  she  was  held  to  have  lost  priority  for 
her  charges,  by  joining  in  a  mortgage  by  the  beneficiary ;  and, 
"  as  such  surviving  devisee  in  trust  and  executrix  as  aforesaid  " 
conveying  the  legal  estate  :  Sfronge  v.  Haickes^  4  De  Gr.  M.  &  Gr. 
186. 


Sect.  3. — Hoiv  and  when  Misrepresentation  may  he  made. 

A  misrepresentation  may  be  made  either  verbally  or  in  Parol  evi- 
writing,  and  may  be  proved  by  parol  evidence,  although  the 
fraudulent  or  deceitful  representation  was  not  noticed  in  the 
written  agreement,  or  in  the  conveyance  which  was  afterwards 
executed  by  the  parties :  Bohell  v.  Stevens,  3  B.  &  Cr.  623  ;  and 
see  Brett  v.  Clowser,  5  C.  P.  D.  376,  385. 

"  "Where  a  misrepresentation  of  a  material  fact  not  within 
the  observation  of  the  opposite  party  is  made,  the  person  making 
the  misrepresentation  knowing  at  the  time  that  his  statements 
are  untrue,  under  such  circumstances  an  action  may  be  main-  Action  of 
tained  for  the  purpose  of  recovering  a  compensation  in  damages  ^®°®i** 
notwithstanding  the  contract  was  in  writing,  and  notwithstand- 
ing those  particulars  may  be  no  part  of  the  terms  of  the  written 
contract.     If  that  be  so,  it  would  follow  also,  that  in  a  Court  of  Rescission, 
equity,  a  party  would  be  entitled  to  come  forward  for  the  pur- 
pose of  obtaining  redress  in  order  to  get  rid  of  a  contract  founded 
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on  such  fraudulent  misrepresentations."  Per  Lord  Lynd- 
hurst,  C.  B.,  Small  v.  Attwood,  You.  407,  461. 

This  does  not  conflict  with  the  rule  that  parol  evidence  is  not 
admissible  to  vary  a  written  agreement ;  for  it  has  been  always 
held  that  collateral  circumstances  may  be  proved  by  parol. 
"  If  duress  be  pleaded,  or  a  false  reading  of  the  deed,  you  avoid 
the  deed  at  law  by  parol  evidence ;  but  then  these  facts  are 
collateral  to  the  import  of  the  instrument ;  they  are  dehors  the 
agreement ;  they  do  not  go  to  vary  or  alter  it ;  yet,  admitting 
the  truth  of  the  agreement,  they  tend  to  show  that  it  ought  not 
to  affect  the  party  : "  Davis  v.  Symonds,  1  Cox,  402. 

Acts  may  be  fraudulent  as  well  as  words,  and  may  suffice  to 
avoid  the  contract.  Thus,  plastering  over  the  cracks  in  a  wall 
(see  Pickering  v.  Boivson,  4  Taunt.  779.  785),  the  "salting"  of 
a  diamond  mine,  covering  a  clay  pit  with  a  layer  of  finer  clay 
than  its  own,  are  of  course  gross  frauds  which  entitle  the  pur- 
chaser to  rescind  the  contract. 

Mere  silence  is  not  fraudulent  unless  there  be  a  duty  to  speak ; 
as  to  which  see  post,  Sappressio  veri. 

It  is  not  necessary  that  the  statement  should  be  made  directly 
to  the  person  injm'ed ;  as,  for  example,  where  the  son  of  the  pur- 
chaser of  a  warranted  gun  was  injured  by  its  bursting ;  although 
the  representation  was  made  to  the  father,  the  son  brought  an 
action  and  recovered  damages :  Langridge  v.  Levy,  2  M.  &  W. 
519.  Again,  where  on  the  sale  of  a  public-house  the  vendor 
falsely  represented  the  receipts  to  be  180/.  a  month,  a  sub-pur- 
chaser to  whom  this  statement  was  communicated  was  held 
entitled  to  maintain  an  action  against  the  original  vendor : 
Pilmore  v.  Hood,  5  Bing.  N.  C.  97.  And  a  statement  may,  of 
course,  be  made  to  all  the  world,  as  by  a  prospectus :  Peek  v. 
Gurney,  L.  R.  6  H.  L.  377 ;  or  an  advertisement :  Ferrier  v. 
Peacock,  2  F.  &  F.  717;  Richardson  v.  Silvester,  L.  R.  9 
a.  B.  34. 

"  It  is  now  well  established  that  in  order  to  enable  a  person 
injured  by  a  false  representation  to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should  be  made  to  the  plaintiff 
directly ;  it  is  sufficient  if  the  representation  is  made  to  a  third 
person  to  be  communicated  to  the  plaintiff,  or  to  be  communi- 
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cated  to  a  class  of  persons  of  whom  the  plaintiff  is  one,  or  even  Chap.  xxvi. 
if  it  is  made  to  the  public  generally  with  a  view  to  its  being  ' 

acted  on,  and  the  plaintiff  as  one  of  the  public  acts  on  it,  and 
suffers  damage  thereby."  Per  Quain,  J.,  Sivift  v.  Winter- 
botham,  L.  R.  8  Q.  B.  244,  253  ;  ibkl  9  Q.  B.  301. 

It  is  clear  that  the  misrepresentation  must  be  made  before  or  Time  when 
at  the  time  of  the  contract,  and  not  after  it :  Lysney  v.  Sclby,  2  STs^m^de 
Lord  Eaym.  1118 ;  and,  in  order  to  justify  the  rescission  of  the 
contract,  the  false  statement  must  have  been  the  cause,  but  not 
necessarily  the  sole  cause  of  the  contract.  Fraud  gives  a  cause 
of  action  if  it  leads  to  any  sort  of  damage ;  it  avoids  contracts 
only  when  it  is  the  ground  of  the  contract,  and  when,  unless  it 
had  been  employed,  the  contract  would  never  have  been  made. 
See  per  Lord  Wensleydale,  Smith  v.  Kay,  7  H.  L.  0.  750,  775. 

The  legal  limits  of  responsibility  for  misrepresentation  are  Limits  of  re- 
thus   defined    by   Sir   W.    Page   "Wood,   Y.-C,    in   Barry   v. 
Croskey,  2  J.  &  H.  1. 

"  Every  man  must  be  held  responsible  for  the  consequences  of 
a  false  representation  made  by  him  to  another — (1)  upon  which 
that  other  acts,  and,  so  acting,  is  injured  or  damnified;  or 
(2)  upon  which  a  third  person  acts,  and,  so  acting,  is  injured  or 
damnified ;  provided  it  appear  that  such  false  representation  was 
made  with  the  intent  that  it  should  be  acted  upon  by  such  third 
person  in  the  manner  that  occasions  the  injury  or  loss.  But,  to 
bring  it  within  the  principle,  the  injury  must  be  the  immediate, 
and  not  the  remote,  consequence  of  the  representation  thus 
made"  (pp.  22,23). 

This  statement  was  approved  in  the  House  of  Lords  by  Lord 
Cairns  in  Pcch  v.  Guniey,  L.  E.  6  H.  L.  377,  413. 

Fraud  or  misrepresentation  must,  in  all  cases,  it  is  conceived,  l^olus  dans 

.  locum  con- 

be  connected  with  the  contract  m  order  that  relief  may  be  tractui. 
given ;  but  "  there  is  a  very  great  difference  between  a  matter 
executory  and  a  matter  executed.  Thus,  for  instance,  if  you 
have  a  bill  for  sj^ecific  performance,  much  less  misrepresentation 
and  fraud  may  be  necessary  to  answer  that  bill  and  to  call  upon 
the  Court  to  refuse  to  decree  specific  performance  than  would  be 
required,  after  the  execution  of  the  contract,  to  set  it  aside. 
After  the  contract  is  executed,  it  would  require  a  great  deal 
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the  contract  itself  aside,  than  would  be  required  to  prevent  its 

specific  performance  if  the  matter  had  rested  in  fieri,  and  had 
been  executory  merely."  Per  Lord  Brougham,  Burnes  v.  Pennell, 
2  H.  L.  C.  497,  529.  See  also  National  Exchange  Co.  v.  Bretv, 
2  Macq.  103,  123. 
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Sect.  4. —  What  the  Misrepresentation  may  consist  of. 

It  is  well  settled  that  a  person  cannot  be  made  liable  for  mis- 
representation, unless  the  misstatement  relates  to  an  existing 
fact,  and  not  merely  to  matter  of  law  :  Beattie  v.  Lord  Ebury, 
L.  E.  7  Ch.  777  ;  L.  E.  7  H.  L.  102  ;  and  see  RashdallY.  Ford, 
L.  E.  2  Eq.  750  ;  Eaglesfield  v.  Londonderry,  4  Ch.  D.  693  ;  26 
W.  E.  540 ;  or  matter  of  belief  or  opinion  :  Bellairs  v.  Tucker, 
13  U.  B.  D.  562.  See,  however.  Smith  v.  Land  Corporation,  28 
Ch.  D.  7.  And,  at  all  events,  in  the  absence  of  wilful  misrepre- 
sentation, an  erroneous  statement  of  law  is  no  ground  for  re- 
scinding an  executed  contract :  Legge  v.  Croker,  1  Ball  &  B.  506. 

But  it  is  conceived  that  if  a  man  wilfully  misrepresented  the 
law,  he  could  not  enforce  specific  performance,  or  be  allowed  to 
retain  any  benefit  obtained  by  such  misrepresentation,  see  West 
London  Commercial  Bank  v.  Kitson,  13  Q.  B.  D.  360.  It  would 
seem  that  where  a  person  has  been  induced  to  execute  a  deed 
by  misrepresentation  as  to  its  legal  effect,  he  has  a  good  defence 
to  an  action  founded  on  the  deed  :  JSirschfield  v.  L.  B.  8^  S.  C. 
R.  Co.,  2  Q.  B.  D.  1. 

The  construction  of  the  document  which  contains  the  alleged 
misrepresentations  is  for  the  judge ;  and  if,  in  his  opinion,  the 
statements  in  such  document  are  not  of  existing  facts,  but  are 
mere  expressions  of  opinion,  he  ought  to  give  judgment  for  the 
defendant  without  leaving  any  question  to  the  jury  :  Bellairs  v. 
Tucker,  13  Q.  B.  D.  562,  574. 

It  is  not  always  easy  to  distinguish  between  statements  of 
law  and  fact.  A  misrepresentation  of  law  has  been  thus  defined 
by  Sir  Gr.  Jessel,  M.  E. :    "A  misrepresentation  of  law  is  this: 
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when  you  state  the  facts,  and  state  a  conclusion  of  law,  so  as  to  Chap.  xxvi. 

B,  4. 

distinguish  between  facts  and  law.     The  man  who  knows  the  


fact  is  taken  to  know  the  law;  but  when  you  state  that  as 
a  fact  which  no  doubt  involves,  as  most  facts  do,  a  conclusion 
of  law,  that  is  still  a  statement  of  fact  and  not  a  statement  of 
law:"  EaglesfieldY.  Londonderry,  4  Ch.  D.  693,  at  p.  702. 

The  distinction  may  be  illustrated  by  the  following  case: 
The  steward  of  a  gentleman,  acting  without  authority,  executed 
in  his  name  an  agreement  for  a  lease.  It  was  held  that,  by 
executing  the  instrument  in  the  name  of  another,  he  represented 
himself  as  in  fact  an  authorized  agent  for  that  purpose ;  and  he 
was  accordingly  held  liable :  Collen  v.  Wright,  8  E.  &  B.  647. 
So,  when  trustees  of  a  building  society  gave  a  receipt  for  money 
lent  to  the  society,  this  was  held  to  be  a  representation  that 
there  was  in  fact  a  rule  enabling  them  to  receive  the  money : 
Richardson  v.  Williamson,  L.  E.  6  Q.  B.  276 ;  see  also  Cherry  v. 
Bank  of  Australasia,  L.  R.  3  P.  C.  24. 

The  tenure  of  land  is  matter  of  fact,  not  a  conclusion  of  law ;  Tenure, 
and  thus  if  a  man  sells  land  as  freehold  which  is  in  fact  copy- 
hold, and  knowledge  of  the  truth  is  brought  home  to  him,  so  as 
to  establish  a  case  of  fraud,  the  sale  will  be  set  aside  even  after 
conveyance :  Hart  v.  Sivaine,  7  Ch.  D.  42 ;  approved  and  ex- 
plained, Brotvnlie  v.  Campbell,  5  App.  Cas.  925. 

The  title  to  land  involves  both  facts  and  law,  and  so  far  as  it  Title. 
depends  on  the  former  it  may  be  the  subject  of  misrepresenta- 
tion ;  but,  in  the  absence  of  fraud,  a  representation  by  the  agent 
of  the  vendor  that  the  latter  has  a  good  title  is  no  ground  for 
relieving  the  purchaser  from  an  agreement  entered  into  on  the 
faith  of  such  representation :  Hume  v.  Pocock,  L.  R.  1  Ch.  379. 

"  A  representation  that  something  will  be  done  in  the  future  Intention, 
cannot  either  be  true  or  false  at  the  moment  it  is  made,  and 
although  you  may  call  it  a  representation,  if  it  is  anything,  it 
is  a  contract  or  promise."     Per  Mellish,  L.  J.,  Beattie  v.  Lord 
Ebury,  L.  R.  7  Ch.  777,  804. 

An  action  of  deceit,  therefore,  does  not  lie  for  a  representa- 
tion that  it  is  intended  to  do  certain  things  which  are  not  after- 
wards done :  Vernon  v.  Keys,  12  East,  632.  In  Edgington  v. 
Fitzmaurice  (32  W.  R.  848 ;  affirmed,  29  S.  J.  320),  it  seems  to 
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actionable  misrepresentation,  if  the  person  who  was  deceived 

can  show  that  there  never  was  any  intention  of  doing  what  was 
promised.  See  also  the  observations  of  Lord  Campbell  in  Piggott 
V.  Stratton,  1  De  Gr.  F.  &  J.  33,  51. 

Nor  does  the  doctrine  of  equitable  estoppel  apply  to  promises 
defuturOy  which,  if  binding  at  all,  must  be  binding  as  contracts  : 
Jorden  v.  Monei/,  5  H.  L.  C.  185,  226 ;  Citizens'  Bank  of 
Louisiana  v.  Mrst  National  Bank,  L.  R.  6  H.  L.  352 ;  Maddison 
V.  Alderson,  8  App.  Cas.  467 ;  disapproving,  Loffus  v.  Maw,  3 
G-iif.  592.  And  it  seems  that  the  non-fulfilment  of  an  expressed 
intention  would  not  be  a  ground  for  rescinding  an  executed 
agreement :  Lamar e  v.  Dixon,  L.  R.  6  H.  L.  414,  428.  See, 
however,  Ex  parte  Whittaker,  L.  R.  10  Ch.  446. 

At  the  same  time,  if  the  representation  was  made,  and  has 
not  been  and  cannot  be  fulfilled,  there  is  a  perfectly  good  defence 
in  a  suit  for  specific  performance  of  the  contract.  Per  Lord 
Cairns,  Laniare  v.  Dixon,  supra,  at  p.  428 ;  Beaumont  v.  Dukes, 
Jac.  422 ;  Myers  v.  Watson,  1  Sim.  N.  S.  523,  are  decisions  to 
this  effect. 

The  assertion  of  knowledge  is  to  be  distinguished  from  a 
statement  of  belief.  Thus,  if  a  person  affirms  that  to  be  true 
within  his  own  knowledge  which  he  does  not  know  to  be  true, 
this  is  fraudulent ;  and  the  fraud  consists,  not  in  saying  that  he 
believed  the  matter  to  be  true,  or  that  he  had  reason  so  to  beheve 
it,  but  in  asserting  positively  his  knowledge  of  that  which  he 
did  not  know.  Per  Lord  Kenyon,  Haycraft  v.  Creasy,  2  East, 
92,  103. 

Although  the  person  making  the  statement  had  no  intention 
to  make  a  profit  for  himself,  or  deliberately  to  deceive  the  in- 
quirer, he  was  held  answerable  in  Leddell  v.  McDougal,  29 
W.  R.  403. 

Indefinite  representations  by  a  vendor  ought  to  put  the  pur- 
chaser on  inquiry,  and  cannot  be  relied  on  as  a  defence  to  specific 
performance.  As  where  a  leasehold  estate  was  represented  to  be 
''  renewable  on  payment  of  a  small  fine  "  :  Fenton  v.  Brotcne,  14 
Yes.  144  ;  where  an  advowson  was  sold  with  a  representation  that 
"  a  voidance  of  this  preferment  is  likely  to  occur  soon  "  :  Trower 
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y.  Neu'come,  3  Mer.  70-i  ;  where  land  was  described  as  "  uncom-  Chap.  xxvi. 

8    4 

monlyricli  water  meadow  "  :  Scoft  v.  Hanson,  1  Euss.  &  M.  128;  ' 

where  the  property  was  represented  as  containing  a  "  fine  vein  of 
anthracite  coal "  :  Colbtj  v.  Gadsden,  34  Beav.  416  (see  Jefferys  v. 
Fairs,  4  Ch.  D.  448)  ;  where  the  land  was  stated  to  be  "  fertile 
and  improveable  " :  Dbmnock  v.  Hallett,  L.  R.  2  Ch.  21.  In 
these  cases  the  statements  were  not  borne  out  by  the  circum- 
stances, but  it  was  considered  that  there  was  no  misrepresenta- 
tion of  fact  which  could  be  recognized  by  the  Court.  See  also 
Flint  V.  Woodin,  9  Hare,  618,  621. 

A  vendor  is  not  liable  for  exaggerated  statements  as  to  the  Simple  com- 
value,  or  the  advantages  of  his  property.  Thus,  in  an  early  by  vendor, 
case,  it  was  held  that  an  action  of  deceit  would  not  lie  against  a 
vendor  who  falsely  asserted  that  his  land  was  worth  a  certain 
sum,  on  the  ground  that  it  is  the  purchaser's  folly  to  give  credit 
to  such  an  assertion  :  Harvey  v.  Young,  Yelv.  20.  See,  how- 
ever. Wall  V.  Stuhhs,  1  Mad.  80 ;  Ingram  v.  Thorp,  7  Hare,  67, 
73. 

Nor  is  such  a  statement  a  reason  for  withholding  specific 
performance  :  Scott  v.  Hanson,  1  Sim.  13  ;  1  Euss.  &  M.  128. 

It  is,  however,  sometimes  difficult  to  draw  the  line  between 
mere  "  puff  "  and  misrepresentation. 

Thus,  in  a  case  where  a  vendor  described  the  limestone  in 
an  unopened  quarry  as  "fit  for  the  London  market,"  Yice- 
Chancellor  Wood  held  that  "  a  representation  was  made  which 
went  beyond  the  sort  of  puffing  or  speculative  commendation 
which  is  held  excusable  in  a  vendor":  Higgins  v.  Samels,  2  J.  & 
H.  460  ;  see  also  Lord  Brooke  v.  Rounthwaite,  5  Hare,  298.  So 
a  statement  that  the  premises  were  let  to  a  "  most  desirable 
tenant "  was  held  not  to  be  simplex  co^nmendatio ;  but  to  entitle 
the  purchaser  to  rescind  on  the  tenant  filing  a  petition  for  liqui- 
dation before  the  completion  of  the  contract:  Smith  v.  Land 
Corporation,  28  Ch.  D.  7. 

Disparaging  statements  by  the  purchaser  stand  on  a  similar  Disparage- 
footing  with  puffing  descriptions  by  the  vendor.     See  Tate  v.  perty  by  piu- 
Williamson,  L.  E.  1  Eq.  528  ;  ibid,  2  Ch.  55,  Qo.  ^^*'^^- 

Thousrh  an  action  will  not  lie  for  savins  that  a  thin;?  is  of  False  state- 

,,..,  ...  ,   ^nent  of 

greater  value  than  it  is,  because  value  consists  in  judgment  and  rental. 
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estimation,  wherein  men  many  times  differ ;  yet  to  affirm  that  a 
thing  is  demised  for  more  than  it  is,  is  a  falsity  in  his  own 
knowledge,  and  the  party  who  is  deceived  may  for  such  deceit 
have  an  action  :  Ekins  v.  Tresham,  1  Lev.  102  ;  Lysney  v.  Selbyy 
2  Lord  Eaym.  1118. 

Where  the  net  annual  rental  was  stated  to  he  47/.  10s.,  and  it 
was  in  fact  only  8/.,  Willes,  J.,  said,  "Even  if  the  misdescrip- 
tion were  hy  mistake,  it  is  one  of  those  gross  mistakes  to  the 
advantage  of  the  party  making  it,  which  in  law  vitiate  a  con- 
tract": Wood  V.  Keep,  1  F.  &  F.  331.  See  also  Dimmock  v. 
Hallett,'L.'R.2Q'h.2\. 

Deceitful  representations  as  to  the  amount  of  business  done 
in  a  public-house  confer  a  right  of  action  on  the  purchaser,  if 
the  representations  are  made  pending  the  treaty,  and  are  relied 
on  hy  the  purchaser :  Dobell  v.  Stevens,  3  B.  &  C.  623.  See  also 
Atticood  V.  Small,  6  CI.  &  Fin.  232,  395  ;  Redgrave  v.  Hurd,  20 
Ch.  D.  1. 

An  agreement  entered  into  on  the  faith  of  a  false  statement 
as  to  a  valuation  of  the  property,  will  not  be  specifically  enforced, 
if  the  purchaser  is  induced,  by  his  opinion  of  the  valuer's  judg- 
ment, to  give  a  higher  price  than  he  had  previously  offered  : 
Buxton  V.  Lister,  3  Atk.  383,  386. 

So  specific  performance  at  the  suit  of  the  vendor  was  refused, 
where  in  the  course  of  the  treaty  he  had  falsely  denied  that  he 
had  put  the  property  in  the  hands  of  an  agent  to  sell  for  much 
less  than  he  was  then  asking :  Roots  v.  Snelling,  48  L.  T.  216. 
A  false  statement  as  to  the  amount  of  money  spent  on  the 
property  by  the  vendor  may  be  a  ground  for  rescission  :  Ross  v. 
Estates  Investment  Co.,  L.  E.  3  Ch.  682. 

As  to  that  species  of  fraud  which  arises  from  the  circumstances 
and  condition  of  the  contracting  parties,  see  notes  to  Chesterfield 
V.  Janssen,  1  W.  &  T.  L.  C.  592. 
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Sect.  5. — The  Falsehood  of  the  Statement.  ^'  ^' 

Unless  the  statement  is  false  there  is,  of  course,  no  misrepre-  ^^^^  of 

provinpr 

sentation  ;  and  the  burthen  of  proof  rests  upon  the  person  who  falsehood. 

alleges  that  he  was  deceived :   Smith  v.  Chadwich,  9  App.  Cas. 

187. 

If  a  representation  is  capable  of  two  meanings,  the  person  Ambiguity, 
who  complains  of  being  deceived  is  bound  to  tell  the  Court 
which  meaning  he  attached  to  it :  Ibid.  20  Ch.  D.  64.  The 
misrepresentation  chiefly  relied  on  in  that  case  was  a  state- 
ment that,  "  The  present  value  in  the  turnover  or  output  of  the 
entire  works  is  over  one  million  sterling  per  annum."  If  this 
meant  only  that  the  works  were  capable  of  turning  out  that 
amount  of  produce,  it  was  true ;  but  if  it  meant  that  any  such 
amount  had  actually  been  produced  in  any  one  year,  or  that 
such  a  rate  of  production  had  ever  been  attained,  it  was  false. 
The  plaintiff,  on  being  interrogated  as  to  what  meaning  he 
attached  to  the  representation,  answered  that  he  understood 
the  meaning  to  be  "  that  which  the  words  obviously  conveyed." 
It  was  held  by  the  majority  of  the  Lords  present  that  the  above 
statement  was  ambiguous,  that  it  lay  on  the  plaintiff  to  prove 
that  he  had  taken  it  in  the  sense  in  which  it  was  false,  and  that, 
not  having  done  so,  his  action  should  be  dismissed. 

For  further  examples  of  ambiguous  statements,  see  Drysdale  v. 
Mace,  5  De  Q.  M.  &  a.  103  ;  Dimmock  v.  ITallett,  L.  E.  2  Ch.  21 ; 
Hallows  V.  Fernie,  L.  E.  3  Ch.  467 ;  Boss  v.  Estates  Investment 
Co.,  ibid.  682 ;  Mullens  v.  Miller,  22  Ch.  D.  194. 

A  statement  which  is  true  when  made,  may  be  falsified  by  Statement 

made  false  by 

subsequent  events.  A  vendor,  who  does  not  remove  the  false  subsequent 
impression  produced  by  such  a  statement,  cannot  insist  on 
specific  performance,  or  resist  the  rescission  of  the  contract ;  but 
he  is  not  liable  to  an  action  of  deceit :  Arkwright  v.  Newbold, 
17  Ch.  D.  301.  See  also  Bavies  v.  London  and  Provincial  Marine 
Insurance  Co.,  8  Ch.  D.  469  ;  and  Broicnlie  v.  Campbell,  5  App. 
Cas.  925,  at  p.  950. 

A  mere  omission  cannot  be  a  false  representation,  per  Effect  of 
Jessel,  M.  E. :  Smith  v.  Chadicick,  20  Ch.  D.  27,  57 ;  but  an  ^^^^^  ^' 
incomplete  statement  may,  for  "half  a  truth  will  sometimes 
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amount  to  a  real  falsehood,"  per  Lord  Chelmsford,  Peek  v. 
Gurney,  L.  E.  6  H.  L.  377,  392.  In  the  same  case.  Lord 
Cairns  thus  expressed  the  same  doctrine  :  "  Mere  non-disclosure 
of  material  facts,  however  morally  censurable,  would,  in  my 
opinion,  form  no  ground  for  an  action  in  the  nature  of  an 
action  for  misrepresentation.  There  must  be  some  active  mis- 
statement of  fact,  or,  at  all  events,  such  a  partial  and  frag- 
mentary statement  of  fact,  as  that  the  withholding  of  that 
which  is  not  stated  makes  that  which  is  stated  absolutely 
false" :  p.  403.  See  also  Arkwright  v.  Newhold,  17  Ch.  D.  301, 
317;  Edgingfon  v.  Fitzmaurice,  32  W.  E.  848;  29  S.  J.  320. 

The  falsehood  introduced  by  a  partial  or  fragmentary  state- 
ment may,  it  seems,  be  cured  by  giving  the  other  party  an 
opportunity  of  inspecting  the  whole  document.  "  Suppose," 
said  Jessel,  M.  E.,  in  Smith  v.  Chadivick,  supra^  "  that  a  man 
states  some  of  the  covenants  of  a  lease,  but  does  not  state  a 
restrictive  covenant  against  carrying  on  trade,  says  nothing 
about  it,  but  says  go  and  look  at  the  lease,  can  a  purchaser 
complain  ?  If,  on  the  other  hand,  he  says  there  is  no  restrictive 
covenant,  then  a  purchaser  can  complain."  These  principles  do 
not  seem  to  have  prevailed  in  the  Irish  case  of  Stanley  v. 
McGauran,  11  L.  E.  Ir.  314. 

A  representation  may  be  actually  fraudulent,  although  the 
person  who  makes  it  has  no  knowledge  of  its  falsehood,  pro- 
vided it  is  made  recklessly  and  with  a  deceitful  intention,  see 
Taylor  v.  Ashton,  11  M.  &  W.  401.  Per  Cotton,  L.  J.,  17 
Ch.  D.  320  ;  20  Ch.  D.  ^S;  Earl  of  Selborne,  9  App.  Cas.  190. 


Sect.  Q.— -Legal  and  Moral  Fraud. 

The  expressions  "  legal  fraud  "  and  *'  moral  fraud  "  frequently 
occur  in  the  reports  of  cases,  and  suggest  a  broad  division  of  all 
fraud  into  what  is  cognizable  by  law,  and  what  is  obnoxious  to 
morals.  There  is,  however,  this  distinction,  that  whereas  the 
moral  turpitude  admits  of  numberless  gradations,  there  are  but 
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or  wilful  fraud,  where  the  statement  is  made  with  knowledge  of 
its  falsehood,  or  made  with  an  utter  recklessness  as  to  its  truth 
or  falsehood ;  and  (2)  what  may  be  called  imputed  fraud,  i.  e., 
where  a  false  statement  is  made  by  a  person  who  believes  it  to 
be  true,  but  whose  duty  it  is  to  know  whether  it  is  true  or 
false. 

Lord  Bramwell  (then  Lord  Justice  Bramwell),  has  expressed  LordBram- 
the  opinion  that,  with  the  exception  of  cases  in  which  the  prin-  of  fraud, 
cipal  is  liable  for  the  fraud  of  his  agent,  to  make  a  man  liable 
for  fraud,  moral  fraud  must  be  proved  against  him.  "  I  do 
not,"  he  says,  "  understand  legal  fraud.  To  my  mind  it  has  no 
more  meaning  than  legal  heat  or  legal  cold,  legal  light  or  legal 
shade  :  "  Weir  v.  Bell,  3  Ex.  D.  238,  243.  And  "  armed  with 
this  authority  of  Lord  Bramwell,"  Williams,  J.,  rejected  "  the 
phrase  '  legal  fraud,'  as  distinguished  from  *  moral  fraud  and 
deceit,'  as  wholly  inapplicable  and  inappropriate  to  legal  dis- 
cussion :  "  Joliff'e  V.  Baker,  11  Q.  B.  D.  255,  270. 

The  dicta  of  these  learned  Judges  only  mean  that  the  term 
"fraud"  ought  not  to  be  applied  to  cases  where  there  is  no 
intentional  deceit,  and  they  do  not  impugn  any  of  the  equitable 
doctrines  as  to  relief  in  cases  of  "  imputed "  fraud.  If,  for 
example,  a  man  made  a  false  statement,  believing  it  to  be  true, 
but  for  reasons  to  which  the  Court  can  give  no  weight,  as  his 
own  forgetfulness,  or  the  falsehood  of  his  agent,  Lord  Bramwell 
would  not  attribute  to  him  fraud  in  any  sense,  yet  he  would,  it 
is  conceived,  hold  him  liable,  in  certain  circumstances,  to  make 
good  his  representation,  or  rescind  a  contract  induced  thereby. 

It  is  not  necessary  in  order  to  constitute  actual  fraud  to  bring  Actual  fraud 
home  to  the  person  making  the  statement  knowledge  of  its  knowledge, 
falsehood.  Thus,  if  a  false  statement  is  made  for  a  fraudulent 
purpose  by  a  person  who  does  not  believe  it  to  be  true,  there  is 
"both  a  legal  and  a  moral  fraud: "  Taylor  v.  Ashton,  11  M.  & 
W.  401 .  And  it  has  been  laid  down  by  Maule,  J.,  that "  If  a  man, 
having  no  knowledge  whatever  on  the  subject,  takes  upon  him- 
self to  represent  a  certain  state  of  facts  to  exist,  he  does  so  at 
his  peril ;  and,  if  it  be  done  either  with  a  view  to  secure  some 
benefit  to  himself,  or  to  deceive  a  third  person,  he  is  in  law 
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— belief  of  the  truth  of  that  which  he  so  asserts.     Although  the 

person  making  the  representation  may  have  no  knowledge  of  its 
falsehood,  the  representation  may  still  have  been  fraudulently 
made : "  JEvans  v.  Edmonds,  13  C.  B.  777,  786.     See  also  Eart 
V.  Sicaine,  7  Ch.  D.  42. 
Reckless  j^  is  a  rule  of  law,  that  if  persons  take  upon  themselves  to 

statements  -  ^      ^ 

equivalent  to  make  assertions  as  to  which  they  are  ignorant  whether  they  are 
true  or  untrue,  they  must,  in  a  civil  point  of  view,  be  held  as 
responsible  as  if  they  had  asserted  that  which  they  knew  to  be 
untrue.  Per  Lord  Cairns:  Reese  River  Silver  Mining  Co.  v. 
Smith,  L.  E.  4  H.  L.  64,  79. 

Statement  ^  statement  made  bond  fide  may  become  fraudulent  by  the 

made  bond  ,  ,         _     . 

jidemdijhe-     after- acquired  knowledge  of  the   party  who  made  it.     It  has 

lent.  ^  ^  ^"  been  laid  down  by  Lord  Blackburn  that,  "  when  a  statement  or 
representation  has  been  made  in  the  bond  fide  belief  that  it  is 
true,  and  the  party  who  has  made  it  afterwards  comes  to  find 
out  that  it  is  untrue,  and  discovers  what  he  should  have  said,  he 

When  silence  can  no  longer  honestly  keep  silence.  That  would  be  fraud,  I 
should  say,  as  at  present  advised.  And  I  go  on  further  still  to 
say,  what  is  perhaps  not  quite  so  clear,  but  certainly  it  is  my 
opinion,  where  there  is  a  duty  or  an  obligation  to  speak,  and  a 
man  in  breach  of  that  duty  or  obligation  holds  his  tongue  and 
does  not  speak,  and  does  not  say  the  thing  he  was  bound  to  say, 
if  that  was  done  with  the  intention  of  inducing  the  other  party 
to  act  upon  the  belief  that  the  reason  why  he  did  not  speak  was 
because  he  had  nothing  to  say,  I  should  be  inclined  myself  to 
hold  that  that  was  fraud  also : "  Broicnlie  v.  Camphell,  5  App. 
Cas.  925,  950 ;  and  see  Reijnell  v.  Sprye,  1  De  G-.  M.  &  G-.  656, 
709 ;  Barnes  v.  London  and  Provincial  Marine  Insurance  Co.,  8 
Ch.  D.  469,  475. 

Imputed  A  false  statement  made  bond  fide  by  a  person  who  ought  to 

know  the  real  state  of  the  case  is  for  some  purposes  treated  as 
fraudulent. 

Thus,  a  partner  has  the  right  to  examine  the  partnership 
books,  and,  as  between  himself  and  an  incoming  partner,  it  is 
his  duty  to  know  their  contents.  Accordingly,  where  a  person 
was  induced  to  become  a  partner  in  a  private  bank,  by  a  balance 
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sheet  which  understated  the  liabilities  of  the  firm,  he  was  held  ^^^P-  xxvi. 

s,  6. 

entitled,  even  after  the  lapse  of  four  years,  to  rescind  the  con 

tract,  and  to  be  indemnified  by  the  estate  of  the  partner  who 
handed  him  the  balance  sheet.  The  latter  was  an  inactive 
member  of  the  firm,  and  was  himself  a  victim  to  the  frauds  of  a 
confidential  clerk ;  yet  as  he  took  upon  himself  to  represent  the 
state  of  the  bank  without  having  examined  the  books,  his  estate 
was  held  liable  as  if  he  had  committed  a  wilful  fraud :  Rmvlins 
V.  Wickham,  3  De  G.  &  J.  304. 

"  This,"  said  Knight  Bruce,  L.  J.,  in  his  judgment,  "  was  a 
representation  by  Wickham  of  a  fact,  of  the  truth  or  falsehood 
of  which  he  knew  nothing — and  it  was  a  representation  which 
must  have  formed  a  material  inducement  to  Eawlins.  It  has 
turned  out  that  the  representation  was  contrary  to  the  fact. 
There  was  not,  as  I  think,  any  moral  fraud,  but  there  was  legal 
fraud,  and  the  result  of  this  is,  that  the  estate  of  Wickham  must 
answer  for  the  fraud." 

As  the  Court  cannot  "  dive  into  the  secret  recesses  "  of  men's  Forgetful- 
minds,  it  holds  that  forgetf ulness  is  no  excuse  for  misrepresenta- 
tion :  Burroices  v.  Loch,  10  Yes.  470 ;  Slim  v.  Croucher,  1  De  Gr. 
F.  &  J.  518 ;  Price  v.  Macaulay,  2  De  Gr.  M.  &  Gr.  339  ;  Brownlie 
V.  Camphell,  5  App.  Cas.  925,  936,  945. 


Sect.  7. — Reliance  on  the  Statement. 

In  the  last  section  the  state  of  mind  of  the  person  making  the  State  of 
representation  has  been  examined  with  reference  to  the  question  parties, 
of  fraud  or  no  fraud.     We  have  now  to  consider  how  far  the 
knowledge  of  the  truth,  by  the  person  to  whom  the  representa- 
tion is  made,  relieves  the  other  party  from  the  consequences  of 
his  falsehood. 

If  the  purchaser  knows  at  the  time  that  the  representation  is  Knowledge 
untrue,  he  is  not  deceived,  and  cannot  in  that  case  avail  himself 
of  the  fact  that  there  has  been  misrepresentation.     Per  Sir  J. 
Wigram,  Y.-C,  Lord  Brooke  v.  Roiinthtvaite,  5  Hare,  298,  306. 
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Chap.  XXVI.  See  also  Farehrother  v.  Gibson,  1  De  a.  &  J.  602 ;  Nekon  v. 

— Stocker,  4  De  G.  &  J.  458. 

Always  a  This  answer  to  the  charge  of  misrepresentation  is  equally 

to  the  charge,  available  in  an  action  of  deceit  [Pasley  v.  Freeman,  3  T.  R.  51), 
an  action  for  rescission  {Atticood  v.  Small,  6  CI.  &  F.  232),  and 
an  action  for  specific  performance  {Dyer  v.  Har grave,  10  Yes. 
505). 

Object  of  No  action  lies  for  a  misrepresentation  as  to  an  object  of  sense: 

sense. 

Fasley  v.  Freeman,  3  T.  R.  51 ;  Jennings  v.  BrougJiton,  5  De  Gr. 
M.  &  a.  126. 
Dealing  with       "  In  a  case  depending  upon  alleged  misrepresentation  as  to 
knowledge  oT  ^^®  nature  and  value  of  the  thing  purchased,  the  defendant 
falsehood.        cannot  adduce  more  conclusive  evidence,  or  raise  a  more  effec- 
tual bar  to  the  plaintiff's  case,   than  by   showing  that   the 
plaintiff  was  from  the  beginning  cognizant  of  all  the  matters 
complained  of,  or  after  full  information  concerning  them,  con- 
tinued to  deal  with  the  property,  and  even  to  exhaust  it  in  the 
enjoyment,   as  by  working  mines."      Per  Lord   Cottenham : 
Vigers  v.  Pike,  8  CI.  &  Fin.  562,  650. 
Constructive        The  effect  of  misrepresentation  is  destroyed  by  knowledge, 
but  not  by  constructive  notice,  of  the  falsehood  of  the  state- 
ment :  Jones  v.  Rimmer,  14  Ch.  D.  588,  590. 
Acquaintance       Whether  an  acquaintance  with  the   property  imports  such 
perty.  knowledge  depends  on  the  nature  of  the  representation.     See 

King  v.  Wilson,  6  Beav.  124. 
Caveat  emptor.  The  maxim  caveat  emptor  has  no  application  in  cases  of  mis- 
representation :  Lowndes  v.  Lane,  2  Cox,  363 ;  but  it  has  been 
said  that  if  there  be  anything  in  the  nature  or  circumstances 
of  the  representation  made  by  the  vendors  calculated  to  excite 
suspicion,  or  to  require  explanation  or  investigation,  the  pur- 
chaser is  bound  to  be  on  his  guard,  and  must  bear  the  conse- 
quences of  any  negligence  on  his  own  part.  Per  Stuart,  V.-C, 
Clarke  v.  Mackintosh,  4  Giff.  134,  155. 
Not  bound  to  It  is  clear  that  a  person  to  whom  a  definite  representation  is 
made  is  entitled  to  rely  upon  its  accuracy,  and  need  inquire  no 
further.  Thus,  if  a  vendor  represents  the  premises  as  being 
**  substantial  and  well  built,"  the  purchaser  is  not  bound  to 
examine  them  for  himself.     At  all  events,  in  a  suit  for  Fpeoific 


inqmre. 
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performance,  it  is  no  answer  to  the  fact  of  tlie  plaintiff  having  Chap.  xxvi. 
made  false  representations,  to  say  that  the  defendant  was  im-  ' 

provident :  Cox  v.  Micldleton,  2  Drew.  209.     See  also  Browning 
V.  Stevens,  2  C.  &  P.  337. 

Where  one  contracting  party  has  intentionally  misled  the 
other,  by  describing  his  rights  as  being  different  from  what  he 
knew  them  really  to  be,  it  is  no  answer  to  the  charge  of  im- 
puted fraud  to  say,  that  the  party  alleged  to  be  guilty  of  it 
recommended  the  other  to  take  advice,  or  even  put  into  his 
hands  the  means  of  discovering  the  truth.  However  negligent 
the  party  may  have  been  to  whom  the  incorrect  statement  has 
been  made,  yet  that  is  a  matter  affording  no  ground  of  defence 
to  the  other.  No  man  can  complain  that  another  has  too  im- 
plicitly relied  on  the  truth  of  what  he  has  himself  stated: 
Hef/nell  v.  Spri/e,  1  De  G-.  M.  &  G.  656,  710. 

It  has  been  said  by  Lord  Langdale,  M.R.,  that  if  the  party  Resort  to 
to  whom  the  representations  were  made  himself  resorted  to  the  ^f  kno^kd^e 
proper  means  of  verification,  before  he  entered  into  the  contract, 
it  may  appear  that  he  relied  upon  the  result  of  his  own  investi- 
gation and  inquiry,  and  not  upon  the  representations  made  to 
him  by  the  other  party.  Or,  if  the  means  of  investigation  and 
verification  be  at  hand,  and  the  attention  of  the  party  receiving 
the  representations  be  drawn  to  them,  the  circumstances  of  the 
case  may  be  such  as  to  make  it  incumbent  on  a  Court  of  justice 
to  impute  to  him  a  knowledge  of  the  result,  which,  upon  due 
inquiry,  he  ought  to  have  obtained,  and  thus  the  notion  of 
reliance  on  the  representations  made  to  him  may  be  excluded : 
Clapham  v.  ShilUto,  7  Beav.  146,  149. 

The  case  in  which  these  observations  were  made  related  to  a 
contract  for  a  lease  of  coal  mines,  the  alleged  misrepresentations 
consisted  of  statements  as  to  the  coal  remaining  unworked,  and 
the  person  to  whom  they  were  made  was  an  agent  of  experience, 
who  possessed  equal  knowledge  with  the  other  party.  Eead  by 
the  light  of  subsequent  decisions,  the  above  statement  of  Lord 
Langdale  must  be  applied  with  some  caution  where  the  circum- 
stances are  not  so  strongly  against  the  "  notion  of  reliance." 

As  a  general  rule,  the  person  who  has  made  a  material  mis-  Rule  stated, 
representation,  and  seeks  to  avoid  its  consequences  by  showing 
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Chap.  XXVI.  that  the  person  to  whom  it  was  made  was  not  in  fact  misled  hy 

it,  must  prove  either  that  such  person  had  knowledge  of  the 

truth,  or  that  he  stated  in  terms,  or  showed  clearly  by  his  con- 
duct, that  he  did  not  rely  on  the  representation :  Redgrave  v. 
Hurd,  20  Ch.  D.  1,  21.  See  also  Smith  v.  Chadivich,  ibid,  at 
p.  44 ;  Smith  v.  Land  Corporation,  28  Ch.  D.  7. 
Onus  of  proof.  In  order  to  enable  a  vendor  to  avail  himself  of  the  defence, 
that  the  purchaser  did  not  rely  upon  the  misrepresentation,  he 
must  show  very  clearly  that  he  knew  that  to  be  untrue  which 
was  represented  to  him  as  true ;  for  no  man  can  be  heard  to 
say  that  he  is  to  be  assumed  not  to  have  spoken  the  truth.  Per 
Knight  Bruce,  L.J. :  Price  v. Macaulay,  2  De  Gr.  M.  &  G-.  339, 
346  ;  Mathias  v.  Yetts.  46  L.  T.  497. 


Sect.  8. — Suppressio  Veri. 
Suppression  Fraud  may  consist  as  well  in  the  suppression  of  what  is  true 
be  fraudulent,  as  in  the  representation  of  what  is  false  :  Tapp  v.  Lee,  3  B.  &  P. 
367,  371.  But  there  is  no  fraud  unless  there  is  "  aggressive 
deceit,"  or,  at  all  events,  a  duty  to  communicate  the  facts,  see 
Peek  V.  Giirney,  L.  E.  6  H.  L.  377 ;  where  Lord  Chelmsford 
assumes  that  mere  concealment  will  not  be  sufficient  to  give  a 
right  of  action  to  a  person  who,  if  the  real  facts  had  been  known 
to  him,  would  never  have  entered  into  the  contract,  but  that 
there  must  be  something  actively  done  to  deceive  him  and  draw 
him  in  to  deal  with  the  person  withholding  the  truth  from 
him :  p.  391.  And  Lord  Cairns  in  the  same  case  said  :  "  Mere 
non- disclosure  of  material  facts,  however  morally  censurable, 
would,  in  my  opinion,  form  no  ground  for  an  action  in  the 
nature  of  an  action  for  misrepresentation  "  :  p.  403. 
Action  of  Total  silence  can  never  be  the  foundation  of  an  action  of 

deceit.  Thus,  it  has  been  held  that  such  an  action  would  not 
lie  against  the  owner  of  a  house,  who  knew  it  to  be  in  a  ruinous 
and  unsafe  condition,  for  not  disclosing  the  fact  to  a  proposed 
tenant,  who  wanted  the  house  for  immediate  occupation  :  Keates 
v.  Cado(/an,  10  C.  B.  591 ;  and  see,  as  to  the  passive  acquiescence 
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of  the  vendor  in  the  self-deception  of  a  buyer,  Smith  v.  Hughes,  Chap.  xxvi. 

L.  R.  6  Q.  B.   597.     But  a  partial  statement  may,  by  the  — 

omission  of  some  qualifying  term,  be  as  false  and  fraudulent  as 
a  deliberate  lie.  See  Arkicright  v.  Neivhold,  17  Ch.  D.  301, 
318  ;  Smith  v.  Chadicicl',  20  Ch.  D.  27,  57. 

In  the  case  of  suppressio  veri — and  the  remark  holds  good  in  Rescission, 
all  cases  of  misrepresentation — the  action  of  deceit  must  be 
carefully  distinguished  from  actions  for  rescission  and  specific 
performance.  "  There  are,"  said  Lord  Justice  James,  *'  a 
number  of  purely  equitable  considerations,  which  arise  when 
the  Courts  are  dealing  with  actions  to  set  aside  contracts  or 
conveyances  which  have  been  obtained  by  means  of  misrepre- 
sentation of  a  fact,  or  by  means  of  concealment,  or  suppression 
of  a  fact  which,  in  the  opinion  of  the  Court,  ought  to  have  been 
stated.  Those  cases  stand  by  themselves,  and  are  entirely  dis- 
tinct from  such  a  case  as  we  have  before  us  " :  Arhvright  v. 
JSfeichoJd,  17  Ch.  D.  301,  317. 

Concealment  of  a  fact,  which  it  is  the  duty  of  one  party  to  Duty  to  com- 
communicate  to  the  other,  is  a  ground  for  rescission.  facts^.^^  ^ 

This  duty  seems  to  exist,  as  between  vendor  and  purchaser, 
only  in  two  cases — (1)  where  there  is  a  fiduciary  relationship  ; 
(2)  where  there  is  a  latent  defect. 

An  agent  for  sale  (and  the  proposition  is  equally  true  of  any  i.  Fiduciary 
person   occupying   a  fiduciary  position   towards  the   vendor),  ^®^*^*^^  P- 
cannot  purchase,  imless  he  can  make  it  perfectly  clear  that  he 
furnished  his  employer  with  all  the  knowledge  which  he  himself 
possessed :  Lowther  v.  Lowther,  13  Yes.  95, 103 ;  Tate  v.  Williatn- 
son,  L.  R.  2  Ch.  55. 

There  have  been  cases  where  an  estate  has  been  sold  to  one  Agent 
who  was  agent  for  another,  the  vendor  not  being  aware  of  the  p^rcha*8ing. 
agency ;  still  he  cannot,  on  that  account,  get  rid  of  the  contract ; 
for  it  is  of  no  consequence  to  him  which  of  them  has  it.  But 
when  the  secret  purchaser  is  himself  the  agent  of  the  vendor, 
then  he  has  no  one  to  deal  with,  and  no  contract  can  be  made. 
Per  Sir  T.  Plumer,  M.  R. :  Wooclhoiise  v.  Meredith,  1  Jac.  &  W. 
204,  223. 

Although  the  sale  is  free  from  everything  else  that  is  ob- 
noxious, the  mere  concealment  from  the  client  that  the  real 
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s.  8.         -^  o      ' 

Leivis  V.  Ilillman,  3  H.  L.  C.  607,  630.     See  also  Murphy  v. 

O'Shea,  2  J.  &  Lat.  42.2 ;  McP/ierson  v.  WaU,  3  App.  Cas.  254. 

And  the  sale  of  his  own  property  by  an  agent  for  purchase  to 
his  principal,  without  disclosing  the  fact  that  it  was  his  own,  is 
a  transaction  which  the  principal  may  set  aside  :  Be  Cape  Breton 
Co.,  26  Ch.  D.  221. 

As  to  the  measure  of  damages  in  such  a  case,  see  Kimher  v. 
Barber,  L.  E.  8  Ch.  ^ ;   Waddell  v.  Blockey,  4  Q.  B.  D.  678. 

An  order  giving  a  solicitor  leave  to  bid  puts  an  end  to  the 
fiduciary  relationship  j)reviously  existing  between  him  and  his 
client,  but  he  must  either  remain  silent,  or  disclose  to  the  Court 
all  facts  within  his  knowledge  affecting  the  value  of  the  pro- 
perty :  Bosicell  v.  Coaks,  27  Ch.  D.  424. 

Closely  connected  with  the  cases  where  an  agent  for  sale 
himself  becomes  the  purchaser,  are  those  in  which  the  fraud 
consists  of  a  secret  bargain  between  an  agent  for  sale,  or  other 
fiduciary  vendor,  and  the  purchaser  of  the  property,  securing  to 
the  former  a  benefit  on  the  sale.  In  such  a  case  "It  is  not 
enough  for  an  agent  to  tell  the  principal  that  he  is  going  to 
have  an  interest  in  the  purchase,  to  have  a  part  in  the  purchase. 
He  must  tell  him  all  the  material  facts.  He  must  make  a  full 
disclosure." — Per  Jessel,  M.  E. :  Dunne  v.  English,  L.  E.  18  Eq. 
524,  533.  And  see  Panama,  &(c.  Telegraph  Co.  v.  India  Bubber, 
8fc.  Works  Co.,  L.  E.  10  Ch.  515  ;  Morgan  v.  Blford,  4  Ch.  D. 
352  ;  affd.  D.  P.  W.  N.  1877,  163. 

On  a  similar  principle  promoters  of  a  company,  who  stand  in 
a  fiduciary  position  towards  the  company,  are  not  entitled  to 
retain  secret  profits  on  a  transaction  in  which  they  act  as  pro- 
moters :  see  Erlanger  v.  New  Sombrero  Phosphate  Co.,  3  App. 
Cas.  1218,  and  cases  there  cited.  See  also  Emma  Silver  Mining 
Co.  V.  Grant,  11  Ch.  D.  918 ;  Emma  Silver  Mining  Co.  v.  Leicis, 
4  C.  P.  D.  396 ;  Whaley  Bridge  Calico  Printing  Co.  v.  Green,  5 
Q.  B.  D.  109. 

"  Commission  received  by  an  agent  or  trustee  of  a  purchaser 
from  a  vendor  without  the  knowledge  of  his  principal  is  a 
bribe — it  is  a  profit  which  the  principal  has  a  right  to  extract 
from  the  agent  whenever  it  comes  to  his  knowledge." — Per 
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James,  L.  J. :  Phosphate  Sewage  Co.  v.  Harfmont,  5  Ch.  D.  394,  Chap.  xxvi. 

457.     And  such  a  liability  of  the  agent  is  a  debt  incurred  by  — 

"  fraud,"  as  well  as  by  a  *'  breach  of  trust,"  within  the  meaning 
of  sect.  49  of  the  Bankruptcy  Act,  1869  (32  &  33  Yict.  c.  71) : 
Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122. 

A  tenant  for  life  may  purchase  the  property  from  trustees  Tenant  for 
with  a  power  of  sale,  even  though  his  consent  is  required  to  the 
exercise  of  the  power ;  but  it  seems  that,  although,  in  such  a 
transaction,  he  stands  in  no  fiduciary  position  towards  the 
remaindermen,  he  may  be  under  some  obligation  to  communi- 
cate to  the  trustees  circumstances  which  he  knows,  and  which 
he  knows  the  trustees  do  not  know — Per  James,  L.  J. :  Bicconson 
V.  Talbot,  L.  E.  6  Ch.  32,  37. 

A  vendor  is  under  no  obligation  to  mention  patent  defects  in  ii.  Latent 
the  property.     But  if  there  be  a  defect  which  is  known  to  the 
vendor,  and  which  the  purchaser  could  not  possibly  discover  by 
inspection,  it  must  be  disclosed :  ante,  p.  349. 

In  a  celebrated  case  (Wilde  y.  Gibson,  1  H.  L.  C.  605)  the  Wilder. 
vendor  had  constructive  notice,  but  not  actual  knowledge  of  the 
existence  of  a  right  of  way  which  materially  affected  the  value 
of  the  property.  The  fact  was  not  communicated  to  the  pur- 
chaser, and  was  only  discovered  by  him  after  conveyance.  His 
bill,  however,  for  the  rescission  of  the  conveyance  was  dismissed 
with  costs,  on  the  ground  that,  to  set  aside  a  purchase,  perfected 
by  conveyance  and  payment  of  the  purchase-money,  for  fraudu- 
lent concealment  of  a  defect  in  title,  there  must  be  proof  of 
actual  fraud.  "  If  there  be,"  said  Lord  Campbell,  "  misrepre- 
sentation or  concealment,  which  is  material  to  the  purchaser,  a 
Court  of  equity  will  not  compel  him  to  complete  the  purchase  ; 
but  where  the  conveyance  has  been  executed,  I  apprehend  that 
a  Court  of  equity  will  set  aside  the  conveyance  only  on  the 
ground  of  actual  fraud  :  "  p.  632. 

This  decision  and  the  dicta  of  the  Lords  who  decided  it,  have 
been  severely  criticized  by  Lord  St.  Leonards  (Sugden's  Law  of 
Property,  pp.  614 — 649) ;  and  have  been  questioned  by  other 
eminent  authorities  :  see  Fry,  Specific  Performance,  295  ;  Dart, 
801. 

A  vendor  is  not  bound  to  tell  a  purchaser  of  a  mine  that  it  Non-disclo- 
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V.  Cope,  25  Beav.  140. 

On  the  sale  of  an  advowson  the  vendor  need  not  disclose  a 
charge  on  the  living  :  Edwards-  Wood  v.  Majoribanks,  7  H.  L.  C. 
806. 

An  "  industrious  concealment,"  on  the  part  of  the  vendor,  of 
a  liability  to  repair  a  river  wall,  disentitles  him  to  specific  per- 
formance :  Shirley  v.  Stratton,  1  Bro.  C.  C.  440. 

A  purchaser  is  not  bound  to  tell  the  vendor  of  the  advantages 
pertaining  to  the  property. 

"  There  being  no  fiduciary  relation  between  vendor  and  pur- 
chaser in  the  negotiation,  the  purchaser  is  not  bound  to  disclose 
any  fact  exclusively  within  his  knowledge  which  might  reason- 
ably be  expected  to  influence  the  price  of  the  subject  to  be  sold. 
Simple  reticence  does  not  amount  to  legal  fraud,  however  it 
may  be  viewed  by  moralists.  But  a  single  word,  or  (I  may 
add)  a  nod  or  a  wink,  or  a  shake  of  the  head,  or  a  smile  from  the 
purchaser,  intended  to  induce  the  vendor  to  believe  the  exist- 
ence of  a  non- existing  fact,  which  might  influence  the  price  of 
the  subject  to  be  sold,  would  be  a  sufficient  ground  for  a  Court 
of  equity  to  refuse  a  decree  for  a  specific  performance  of  the 
agreement " — Per  Lord  Campbell,  L.  C. :  Walters  v.  Morgan, 
3  De  Gr.  F.  &  J.  718,  723.  See  also  Turner  v.  Earvey,  Jao.  169, 
178  ;  Ellard  v.  Lord  Llandaff,  1  BaU  &  B.  241. 

Where  the  purchasers  owned  adjoining  property  and  had 
worked  a  considerable  portion  of  the  coal  under  the  vendor's 
land  without  the  knowledge  of  the  latter,  it  was  held  that  a 
contract  for  the  purchase  of  the  partially  gutted  property  could 
not  be  specifically  enforced  at  the  suit  of  the  trespassers.  The 
ground  of  the  decision  was  that  the  purchasers  suppressed  the 
fact  of  their  having  wrongfully  got  a  large  quantity  of  the 
vendor's  coal,  and  so  given  him  a  heavy  pecuniary  claim  against 
them :  Phillips  v.  Homfray,  L.  E.  6  Ch.  770. 


A  bar  to 
specific  per- 
formance. 
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Chap.   XXVI. 
Sect.  9. — The  Remedies  of  the  Person  deceived.  »•  9. 

Fraud  and  misrepresentation  operate  as  a  personal  bar  to  the  Personal  bar. 
relief.  Per  Lord  Lyndhurst :  Harris  v.  Kemhle,  5  Bli.  N.  S. 
730,  751.  The  Court  will  never  decree  specific  performance 
unless  the  case  of  the  plaintiff  is  perfectly  clear  from  circumven- 
tion and  deceit :  Davis  v.  Sijmonds,  1  Cox,  402,  407.  See  also 
Earnett  v.  Yeilding,  2  Sch.  &  L.  549. 

The  principle  on  which  performance  of  an  agreement  is  com- 
pelled, requires  that  it  must  be  clear  of  the  imputation  of  any 
deception.  The  conduct  of  the  person  seeking  it  must  be  free 
from  all  blame.  Misrepresentation,  even  as  to  a  small  part 
only,  prevents  him  from  applying  to  the  Court  for  relief.  Per 
Sir  T.  Plumer,  M.  E.  :  Clermont  v.  Tasburgh,  1  Jac.  &  "W. 
112,  119. 

As  to  fraud  as  a  defence  to  specific  performance,  see  Ch. 
XXYII.,  Parol  Evidence,  p.  425. 

Besides  the  personal  disqualification  imposed  by  fraud,  its  Effect  on  the 
effect  on  the  contract  has  also  to  be  considered.  The  general 
rule  is,  as  expressed  by  Lord  Cranworth,  L.  J".,  "  Once  make 
out  that  there  has  been  anything  like  deception,  and  no  con- 
tract, resting  in  any  degree  on  that  foundation,  can  stand :  " 
Reynell  v.  Sprije,  1  De  G-.  M.  &  G-.  656,  708. 

Contracts  which  may  be  impeached  on  the  ground  of  fraud  Voidable,  not 
are  not  void,  but  voidable  only  at  the  option  of  the  person  de- 
frauded :  Urquhart  v.  Macpherson,  3  App.  Cas.  831.  See  also 
White  V.  Garden,  10  C.  B.  919  ;  Stevenson  v.  Neicnham,  13 
C.  B.  285  ;  Kingsford  v.  Merry,  1  H.  &  N.  503 ;  Clarke  v. 
Dickson,  E.  B.  &  E.  148 ;  Oakes  v.  Turquand,  L.  E.  2  H.  L. 
325  ;  Reese  River  Silver  Mining  Co.  v.  Smith,  L.  E.  4  H.  L.  64  ; 
Clough  V.  L.  ^  JSr.  W.  Ry.  Co.,  L.  E.  7  Ex.  26  ;  Daives  v. 
Harness,  L.  E.  10  C.  P.  166.     See  also  Ch.  XXX. 

There  is   another  important   effect  of  fraud  which  is  inde-  Action  of 
pendent  of  contract,  namely,  the  right  of  action  which  it  confers 
on  any  person  damaged  thereby.     This  will  be  more  fully  con- 
sidered under  the  head  of  Action  of  Deceit,  jyost,  Ch.  XXIX. 

It  has  been  already  stated,  that  fraud  is  to  be  regarded  as  Remedy  for 
either  "actual"  or  "imputed;"    and  the  importance  of  that    ^^^  ' 
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Chap.  XXVI.  classification  consists  in   this,  that  the   remedies   are  not   co- 

s.  9.  .       ^  ' 
extensive  in  the  two  cases. 

Actual  fraud.  Thus  for  actual  or  "  moral "  fraud  an  action  of  deceit  may  he 
maintained.  It  is  also  a  ground  for  rescission  of  the  contract, 
and  a  good  defence  to  an  action  hy  the  fraudulent  party  either 
for  specific  performance  or  for  damages.  And  it  may  he  men- 
tioned that  (with  the  exception  of  the  pecuKar  case,  where  a 
principal  is  held  liahle  for  the  fraud  of  his  agent,  see  ante, 
p.  388),  the  action  of  deceit  cannot  he  maintained  without  proof 
of  actual  fraud  :  Smith  v.  Chadtvich,  9  App.  Cas.  187. 

Imputed  fraud,  on  the  other  hand,  while  it  gives  no  right  of 
action  for  deceit,  may  entitle  the  person  deceived  to  rescind  the 
contract,  even  after  it  has  heen  executed :  Rawlins  v.  Wickham, 
3  De  a.  &  J.  304,  and  see  post,  Ch.  XXX.  And,  like  actual 
fraud,  is  a  good  defence  to  an  action  founded  on  the  contract. 

It  is  only  when  the  mis-statement  is  made  honestly,  upon 
reasonable  grounds,  and  the  person  who  makes  it  is  under  no 
obligation  to  know  the  truth,  that  the  misrepresentation  can  he 
said  to  be  innocent.  There  is  in  such  a  case  no  fraud,  and  the 
rights  of  the  person  deceived  seem  to  be  to  resist  specific  per- 
formance, or,  before  completion,  to  rescind  the  contract.  See 
Higgins  v.  Samels,  2  J.  &  H.  460. 


Of  imputed 
fraud. 


Innocent 
misrepre- 
sentation. 


Time  at  which 
the  fraud  is 
discovered. 


Before  agree- 
ment. 


Sect.  10. — Laches  and  Delay. 

A  person  deceived  may  be  deprived  of  his  remedy  by  acqui- 
escence or  delay.  Acquiescence  implies  knowledge  of  the  cir- 
cumstances by  the  person  to  be  bound ;  and  the  date  when  this 
knowledge  is  acquired  has  an  important  bearing,  in  the  case  of 
fraud  or  misrepresentation,  upon  the  rights  of  the  parties.  Three 
periods  must  be  considered : 

(1)  The  period  from  the  commencement  of  the  treaty  to  the 

signature  of  the  agreement. 

(2)  The  period  from  the  signature  of  the  agreement  until  the 

completion  of  the  contract. 

(3)  The  period  after  completion. 

If  the  party  to  whom  the  misrepresentation  is  made  discovers 
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the  truth  during  the  treaty,  and   afterwards  enters   into  the  Chap.  xxvi. 

agreement,  he  has  nothing  to  complain  of;  for  as  has  heen  '- 

already  stated  anie,  p.  405,  the  knowledge  of  the  truth  cures  the 
misrepresentation. 

Again,  if  the  discovery  is  made  pending  completion,  the  party  Before  com- 
deceived  has  three  courses  open  to  him :  ^  ^*^^^" 

(1)  He  may  confirm  the  contract,  waiving  all  rights  in  respect 

of  the  misrepresentation. 

(2)  He  may  require  the  other  party  to  make  good  his  repre- 

sentation, or  pay  compensation  for  the  deficiency  in 
value. 

(3)  He  may  rescind  the  contract  and  recover  his  deposit. 

When  the  purchaser  discovers  a  defect  in  the  title,  or  in  the  Waiver  by 
estate,  which  the  vendor   ought  to   have   communicated,  and  w^th^the^" 
which  gives  him  a  right  to  rescind,  he  will  be  held  to  have  Purchase, 
waived  both  the  right  to  rescind,  and  the  right  to  compensation 
if  after  discovery  he  enters  into  possession,  or  completes  the 
purchase    {Burnell  v.  Brown,  1  J.  &  W.  168  ;   see,   however, 
Hughes  v.  Jones,  3  De  Gr.  F.  &  J.  307) ;  or  proceeds  with  the 
purchase  mthout  raising  any  objection :  Fordyce  v.  Ford,  4  Bro. 
C.  C.  494.     If  the  misrepresentation  is  such  as  to  support  an 
action  of  deceit,  it  is  conceived  that  completing  the  purchase 
after  discovery  of  the  fraud  will  not  take  away  the  right  of 
action. 

When  the  purchaser  discovers  the  fraud  after  conveyance,  he  After  con- 
should  act  promptly  if  he  desires  to  rescind  the  contract. 

The  right  to  relief  by  rescission  depends  on  purely  equitable  Claim  for 

•    1  1     .  .  ■  T  .  ij.  1     rescission 

prmciples,  and  two  circumstances,  always  miportant  m  such  must  be 
cases,  are  the  length  of  the  delay,  and  the  nature  of  the  acts  P^^^P^^y 
done  during  the  interval  which  might  affect  either  party,  and 
cause  a  balance  of  justice  or  injustice  in  taking  the  one  course 
or  the  other,  so  far  as  relates  to  the  remedy.     Per  Curiam, 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  E.  5  P.  C.  221,  240. 

But  if  a  contract  is  obtained  by  fraud,  it  is  for  the  party 
defrauded  to  elect  whether  he  will  be  bound  or  not ;  and  until 
he  has  actual  knowledge  of  the  fraud,  not  merely  the  means  of 
acquiring  such  knowledge,  he  is  not  in  a  position  to  exercise 
such  right.     See  Rawlins  v.  Wick/lam^  3  De  Gr.  &  J.  304. 
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Division  of 
the  subject. 


Sect.  1. — Contracts  entered  into  by  Mistake. 

It  is  expedient  to  distinguisli  two  kinds  of  error  whicli  are  in- 
cluded in  the  common  term,  mistake.  A  person  enters  into  a 
contract  by  mistake,  when  liis  belief  as  to  a  material  circum- 
stance is  contrary  to  the  fact,  whereas  a  mistake  may  be  said  to 
occur  in  an  instrument  when  it  fails  to  express  the  real  agree- 
ment of  the  parties. 

The  latter,  again,  is  divisible  into  mistakes  in  the  agreement 
and  mistakes  in  the  conveyance,  which  for  clearness  must  be 
treated  separately. 

It  will  be  convenient  to  take  the  subjects  in  the  order  of  time, 
as  they  might  naturally  be  expected  to  arise  in  the  course  of  a 
treaty  for  sale  and  purchase  of  land,  commencing  with  the  case 
in  which  the  vendor  or  the  purchaser,  or  both,  labour  under  a 
mistake  at  the  date  of  the  contract. 
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"Where  the  contract  has  proceeded  upon  the  mistake  of  both  ^^^P-  xxvii. 

parties  that  avoids  the  contract  at  law  as  well  as  in  equity.  

Per  Lord  Erskine,  L.  C,  Stapi/lton  v,  Scott,  13  Yes.  425.  mistake. 

Thus,  where  the  subject  of  the  sale  was  a  remainder  in  fee  Estate  tail 

barred.      •» 

expectant  on  an  estate  tail,  and  at  the  date  of  the  contract  the 
estate  tail  had  been  barred,  a  fact  which  was  not  within  the 
knowledge  of  either  party,  the  contract  was  rescinded  on  the 
ground  of  mistake :  Hitchcock  v.  Giddings,  4  Price,  135. 

Eichards,  C.  B.,  in  this  case  said  : — "  Suppose  I  sell  an  estate  Non-existent 
innocently,  which  at  the  time  is  actually  swept  away  by  a  flood,  ^^  ^^  * 
without  my  knowledge  of  the  fact,  am  I  to  be  allowed  to  receive 
the  purchase-money  when,  in  point  of  fact,  I  had  not  an  inch  of 
land  to  sell?" 

A  contract,  however,  for  the  sale  and  purchase  of  a  property,  Uncertain 

subject. 

the  extent  and  boundaries  of  which  are  understood  by  both 
parties  to  be  uncertain,  is  valid,  and  may  be  specifically  enforced : 
Baxendale  v.  Scale ,  19  Beav.  601. 

So,  an  agreement  to  take  a  lease  of  a  vein  of  coal  may  be 
enforced,  although  it  should  turn  out  that  the  vein  of  coal  was 
non-existent,  if  the  lessor  did  not  guarantee  that  the  particular 
vein  existed,  or  that  coal  was  to  be  found  under  the  property : 
Jefferys  v.  Fairs,  4  Ch.  D.  448. 

A  contract  for  the  purchase  of  a  reversion  cannot  be  en-  Reversion 
forced  if  at  the  time  of  the  contract  it  had  fallen  into  possession  :  possession. 
CoJijer  V.  Clay,  7  Beav.  188. 

On  a  similar  principle,  where  the  assignee  of  a  tenant  for  life 
without  impeachment  of  waste  entered  into  an  agreement  with 
the  tenant  in  tail  next  in  remainder  as  to  the  cutting  of  the 
timber  on  the  estate,  and  the  tenant  for  life  had  died  in  India 
before  the  date  of  the  agreement,  it  was  held  that  the  agreement 
was  founded  on  a  mistake,  was  without  consideration,  and  could 
not  therefore  be  enforced  :  Cochrane  v.  Willis,  L.  E.  1  Ch.  58. 

In  an  early  case  where  a  man  bought  and  paid  for  an  estate  Pii^chase  of  a 

•^  or  man  s  own 

which  really  belonged  to   himself,   the  purchase-money  was  estate, 
ordered  to  be  refunded :  Bingham  v.  Bingham,  1  Ves.  sen.  126  ; 
and  a  fortiori  such  a  contract  will  not  be  specifically  enforced  : 
Jones  V.  Clifford,  3  Ch.  D.  779  ;  see  also  Cooper  v.  Phihhs,  L.  E. 
2  H.  L.  149. 

C.  E  E 
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Chap.  XXVII. 
s.  1. 

Mistake  of  one 
party  not  in 
general  a 
ground  for 
relief. 


Exceptions  to 
the  rule. 


i.  Hardship. 


Remedies  of 
the  vendor. 


The  mistake  of  one  party  or  his  agent  does  not,  as  a  general 
rule,  avoid  the  contract,  or  constitute  a  valid  defence  to  an  action 
for  specific  performance :  Movley  v.  Clavering,  29  Beav.  84 ; 
McKenzie  v.  HesJicth,  7  Ch.  D.  675  ;  TampUn  v.  James,  15  Ch. 
D.  215  ;  Dyas  v.  Stafford,  7  L.  E.  Ir.  590  ;  Goddard  v.  Jeffreys, 
80  W.  E.  269 ;  but  see  Paget  v.  Marshall,  28  Ch.  D.  255. 

Nor  is  the  mistake  of  the  vendor's  agent  a  ground  for  opening 
the  biddings:  Griffiths  v.  Jones,  L.  E.  15  Eq.  279. 

In  a  case  where  a  purchaser  was  misled  by  his  own  knowledge 
of  the  property,  he  was  not  relieved  from  his  bargain :  Fairhead 
V.  Southee,  11  W.  E.  739  ;  TampUn  v.  James,  supra. 

There  are,  however,  two  exceptions  to  this  rule,  namely, 
(1)  where  the  hardship  of  enforcing  the  contract  would  amount 
to  injustice ;  and  (2)  where  the  mistake  has  been  occasioned  not 
solely  by  the  carelessness  of  the  defendant,  but  wholly  or  in 
part  by  the  default  of  the  plaintiif . 

Thus,  on  the  ground  of  hardship,  specific  performance  was 
refused  without  prejudice  to  the  plaintiff's  rights  at  law,  where 
the  purchaser  bid  by  mistake  for  the  wrong  lot,  and  immediately 
after  it  had  been  knocked  down  to  him  repudiated  the  purchase : 
Malins  v.  Freeman,  2  Keen,  25. 

So  where,  through  the  carelessness  of  the  auctioneer,  the  con- 
tract was  signed  on  a  copy  of  the  particulars  which  had  not 
been  altered  in  accordance  with  the  instructions  of  the  vendor, 
so  as  to  reserve  a  right  of  way  to  his  other  premises  :  Manser  v. 
Back,  6  Hare,  443  ;  see  Day  v.  Wells,  30  Beav.  220  ;  and  again, 
where  the  vendor,  in  his  hurry  to  save  the  post,  made  a  mistake 
in  the  addition  di  certain  figures,  which  had  the  eif ect  of  fixing 
the  price  at  1,000/.  less  than  he  intended :  Webster  v.  Cecil,  30 
Beav.  62.  See  also  Faine  v.  Brown,  cited  2  Yes.  sen.  307 ;  Hoiccl 
V.  George,  1  Mad.  1 ;  Wedgivood  v.  Adams,  6  Beav.  600  ;  Bray  v. 
Briggs,  20  W.  E.  962.  See,  as  to  these  cases,  the  remarks  of 
Lord  Justice  James,  in  TampUn^.  James,  15  Oh.  D.  215,  221. 

If  property  not  intended  to  be  sold  be,  by  the  ignorance  or 
neglect  of  the  vendor's  agent,  included  in  a  contract  for  sale 
with  other  property  intended  to  be  sold,  a  case  may  arise  in 
which  the  Court  would  refuse  to  compel  a  specific  performance 
of  the  whole  contract,  but  it  certainly  would  not  rescind  the 
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contract:  per  Lord  Cottenham,  L.C.,  Alvanley  v.  Kinnnird,  2  Chap.  XXVII. 

Mac.  &  Gr.  1,  7;   see  also  Leslie  v.   Tompson,  9  Hare,  268,  

where  "Wood,  Y.-C,  was  disposed  to  think  that,  in  the  special 
circumstances  of  that  case,  a  bill  might  have  been  filed  by  the 
vendors  to  have  the  contract  cancelled. 

Where  a  vendor  agreed  to  sell  "all  that  garden,  thirteen 
yards  in  width  and  eighteen  in  length,  or  thereabouts,  to  be 
measured,"  and  the  width  of  the  garden  had  been  slightly 
diminished  at  each  end  by  the  erection  of  buildings,  which  were 
essential  to  the  trade  of  an  innkeeper  carried  on  by  the  vendor 
in  the  adjoining  premises,  the  plaintiff's  bill,  insisting  on  a 
conveyance  of  a  rectangular  area,  including  the  buildings,  was 
dismissed,  on  the  ground  that,  even  if  the  description  of  the 
premises  clearly  included  the  buildings,  the  defendant  had  con- 
tracted in  error  and  could  not  be  compelled  to  complete :  N^eap 
V.  Abboffj  C.  P.  Coop.  Ch.  Pr.  333 ;  see  also  Hoicel  v.  George, 
1  Mad.  1. 

The  cases  in  which  the  mistake  of  the  purchaser  has  been  ii-  Mistake  of 
caused  by  the  misdescription  of  the  property,  or  the  misrepre-  duced  by 
sentations  of  the  vendor,  have  been  already  considered;  see  ^^^  ^^' 
Chapters  XXY.  and  XXYI.  But,  without  actual  misdescrip- 
tion or  misrepresentation,  the  contract  may  be  ambiguous,  and 
the  purchaser  thereby  led  into  error.  In  such  cases  "  the  prin- 
ciple upon  which  the  Court  proceeds  is  this :  if  it  appears  upon 
the  evidence  that  there  was,  in  the  description  of  the  property, 
a  matter  on  which  a  person  might  bond  fide  make  a  mistake,  and 
he  swears  positively  that  he  did  make  such  mistake,  and  his 
evidence  is  not  disproved,  the  Court  cannot  enforce  specific 
performance  against  him.  If  there  appear  on  the  particulars 
no  ground  for  the  mistake— if  no  man  with  his  senses  about  him 
could  have  misapprehended  the  character  of  the  parcels — then  I 
do  not  think  it  is  sufficient  for  the  purchaser  to  swear  that  he 
made  a  mistake,  or  that  he  did  not  understand  what  he  was 
about:"  per  Lord  Eomilly,  M.E.,  Swaisland  v.  Dearsley,  29 
Beav.  430,  433  ;  see  also  Wycombe  By.  Co.  v.  Donnington  Hos- 
pital, L.  E.  1  Ch.  268. 

An  improper  and  misleading  description  of  the  property  in  Misleading 
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Chap.  XXVII.  the  particulars  gives  fbe  purchaser  the  right  to   rescind  the 

;— ; contract,  and  the  burden  of  proving  that  he  was  not  in  fact 

the^property!  misled  by  such  a  misdescription  lies  on  the  vendor :  Torrance  v. 
Bolton,  L.  E.  8  Ch.  118;  Re  Arnold,  14  Ch.  D.  270  ;  Jones  v. 
Rimmer,  14  Ch.  D.  588. 
Ambigiuty  in  It  was  laid  down  in  very  general  terms  by  Lord  Thurlow, 
np  ion.  ^^^^  ^^  .^  ^^^  party  thought  he  had  purchased  bona  fide,  and  the 
other  party  thought  he  had  not  sold,  that  is  a  ground  to  set 
aside  the  contract,  that  neither  party  may  be  damaged  :  "  Cal- 
verley  v.  Williams,  1  Yes.  jun.  210,  211.  But  it  is  conceived 
that  this  dictum  should  be  qualified  by  the  condition,  that  the 
terms  of  the  written  agreement  must  be  ambiguous.  If  the 
Court  comes  to  the  conclusion,  on  the  construction  of  the  agree- 
ment, that  no  reasonable  man  could  be  misled  by  the  description, 
it  will  not  listen  to  the  suggestion  that  either  party  thought  he 
was  buying  or  selling  something  different  from  that  which  is 
included  in  the  agreement. 
Legal  eflPect  A  mistake  as  to  the  legal  effect  of  the  agreement  does  not 
prevent  the  other  party  from  enforcing  specific  performance. 
Thus,  where  the  contract  for  a  lease  specified  the  term  to  be 
seven  or  fourteen  years,  the  lessee  was  held  entitled  to  a  lease  in 
conformity  with  the  agreement,  although  the  term  thus  created 
was  determinable  at  the  expiration  of  the  shorter  period  by  the 
lessee,  and  not  by  the  lessor,  as  the  latter  intended :  Powell  v. 
Smith,  14  Eq.  85. 

It  is  to  be  observed,  with  reference  to  this  case,  that  the  parties 
were  at  one  only  with  reference  to  the  formula  of  words  to  be 
adopted,  and  that,  according  to  the  evidence  of  the  defendant, 
there  never  was  any  consensus  ad  idem  as  to  the  length  of  the 
term. 
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Chap.  XXVII. 

8.2. 


Sect.  2. — Mistake  in  the  Written  Agreement. 


A  mistake  may  be  said  to  exist  in  tlie  written  agreement  Where  agree- 
when  it  fails  to  express  the  real  contract  of  the  parties.     This  S^ress^the^^ 
may  arise  either  by  the  omission  or  variation  of  some  term  of  '^^  contract. 
the  contract,  or  by  the  introduction  of  a  term  which  did  not 
originally  form  part  of  it. 

It  will  be  convenient  also  to  consider  under  this  head  the  Parol  terms 
cases  in  which,  at  or  after  the  date  of  the  contract,  the  parties  agreement, 
have  agreed  by  parol  to  modify  the  terms  of  the  written  agree- 
ment. 

The  plaintiff  cannot  as  a  rule  adduce  parol  evidence  to  vary  Parol  evidence 

.  .  i        T.       1  1         1  n     1  not  received 

the  written  agreement.  i3y  the  general  rules  of  the  common  to  vary 
law,  if  there  be  a  contract  which  has  been  reduced  into  writing,  tract.^^  ^^^' 
pai'ol  evidence  is  not  allowed  to  be  given  of  what  passed  be- 
tween the  parties,  either  before  the  written  instrument  was 
made,  or  during  the  time  that  it  was  in  a  state  of  preparation, 
so  as  to  add  to  or  subtract  from,  or  in  any  manner  to  vary  or 
qualify,  the  written  contract :  per  Denman,  C.  J.,  Goss  v.  Lord 
Nugent,  2  Nev.  &  M.  28,  33. 

And  to  the  same  effect  is  the  foUowinff  statement  by  Sir  W.  Sir  W.Grant's 

*^  "^  statement  of 

Grant,  M.  E,. :  By  the  rule  of  law,  independent  of  the  Statute  the  rule. 
of  Frauds,  parol  evidence  cannot  be  received  to  contradict  a 
written  agreement.  Though  the  written  instrument  does  not 
contain  the  terms,  it  must,  in  contemplation  of  law,  be  taken  to 
contain  the  agreement,  as  furnishing  better  evidence  than  any 
parol  can  supply.  Thus  stands  the  rule  of  law.  But  when 
equity  is  called  upon  to  exercise  its  peculiar  jurisdiction  by 
decreeing  a  specific  performance,  the  party  to  be  charged  is  let 
in  to  show  that  under  the  circumstances  the  plaintiff  is  not 
entitled  to  have  the  agreement  specifically  performed  :  WooUam 
v.  Hearn,  7  Ves.  211,  218.  See  also  Parteriche  v.  Powlet,  2  Atk. 
383. 

The  distinction  between  a  plaintiff  seeking  to  enforce  a  written 
agreement  with  a  parol  variation,  and  a  defendant  adducing 
parol  evidence  to  show  that  the  written  agreement  does  not 
contain  the  true  contract,  is  one  of  great  practical  importance. 
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Chap.  XXVII.  j^or  it  is  now  well  establislied   that   parol  evidence  may,  in 

general,    be    adduced    by  the    defendant,    but    not    by    the 

plaintiff. 
Exclusion  of        Thus  parol  evidence  on  the  part  of  the  plaintiff  has  been 

parol  evidence        .,,1 

on  behalf  of  rejected  where  he  sought  to  show  that  part  of  the  premises 
e  p  am  1  .  (3Qj|rippise(3^  f^  ^jie  agreement  had,  by  the  joint  direction  of  the 
parties,  been  left  out  of  the  lease :  Laicson  v.  Laiide,  1  Dick.  346 ; 
and  also  where  it  was  attempted  to  prove  that  an  annuity 
was  redeemable,  the  proviso  for  redemj)tion  having  been  delibe- 
rately omitted  under  the  impression  that  it  would  render  the 
transaction  usurious :  Irnham  v.  Child,  1  Bro.  C.  C.  92  ;  PorU 
more  v.  Morris,  2  Bro.  0.  C.  219  ;  Hare  v.  Shearwood,  3  Bro.  C.  C. 
168 ;  or  that  a  lease  was  to  commence  at  a  different  date  from 
that  fixed  in  the  agreement :  Jordan  v.  Sawkins,  3  Bro.  C.  C. 
388 ;  or  that  the  rent  should  have  been  expressed  to  be  clear 
of  all  taxes :  Rich  v.  Jachson,  4  Bro.  C.  C.  514 ;  see,  however, 
Joynes  v.  Statham,  3  Atk.  388 ;  or  that  the  rent  should  have 
been  different  from  that  expressed :  Woollam  v.  JSearn,  7  Ves. 
211. 

The  exceptions  to  the  foregoing  rules,  which  exclude  parol 
evidence  on  the  part  of  the  plaintiff  in  an  action  of  specific 
performance,  are  as  follows  : — 

1.  A  plaintiff  may  adduce  parol  evidence  to  explain  a  latent 
ambiguity,  and  obtain  specific  performance  of  the  agreement  so 
explained  :  Murray  v.  Parker,  19  Beav.  305  ;  and  see  Colpoys  v. 
Colpoys,  Jac.  451,  463  ;  Sug.  Y.  &  P.  169. 

In  a  case  where  the  agreement  was  for  a  lease  at  9/.  per 
annum,  but  the  lessor  insisted  that  this  rent  was  to  be  clear  of 
taxes,  and  that  a  stipulation  to  that  effect  had  been  omitted  by 
mistake.  Lord  Hardwicke  is  reported  to  have  said :  "  Suppose 
the  defendant  had  been  the  plaintiff,  and  had  brought  the  bill 
for  a  specific  performance  of  the  agreement,  I  do  not  see  but  he 
might  have  been  allowed  the  benefit  of  disclosing  this  to  the 
Court :"  Joynes  v.  Statham,  3  Atk.  388. 

The  parol  evidence  must  not  only  remove  the  ambiguity,  but 
also  show  that  the  term  was  understood  by  both  parties  in  the 
same  sense.  Otherwise  there  would  be  no  contract  to  enforce : 
Baxendale  v.  Scale,  19  Beav.  601,  609. 


Exceptions. 


i.  Latent 
ambiguity. 
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:se   not    admissible  to  explain  a  pa 
ambiguity.     See  Jenlcinson  v.  Fepys,  cited  6  Yes.  330  ;  Higcjinson 


Evidence  is  of  course   not   admissible  to  explain  a  patent  Chap,  xxvii. 

8.  «■ 


V.  Clowes,  15  VeS.  516.  amb^ity. 

2.  If  the  parties   agree  to  alter  some  term  of  the  written  ii.  Part  per- 
agreement,  and  the  substituted  parol  agi-eement  is  in  part  per- 
formed, the  plaintiff  may  enforce  specific  performance  of  the 
original  agreement  with  the  parol  variation :  Anon.,   5  Yin. 

Abr.  522,  pi.  38.  See  Walher  v.  Walker,  2  Atk.  98 ;  Clifford  y. 
Turrell,  1  Y.  &  C.  C.  138.  But  the  part  performance  must  be 
in  execution  of  the  contract  as  varied.  If  it  is  consistent  with 
the  original  agreement  it  gives  no  validity  to  the  parol  variation. 
See  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1. 

3.  Parol  evidence  may,  it  would  seem,  be  admitted  on  the  iii-  To  rebut 
part  of  the  plaintiff  to  rebut  an  equity  {e.  g.,  a  claim  for  com- 
pensation), set  up  by  the  defendant:   Winch  v.   Winchester,  1 

Yes.  &  B.  375,  378. 

It  should  be  mentioned  that  Lord  Justice  Fry,  in  his  work  on 
Specific  Performance,  expresses  the  opinion  that  "  with  regard  to 
a  mistake  of  both  parties  to  a  contract  in  the  reduction  of  the  • 
contract  into  writing,  there  can  be  no  objection  in  point  of 
justice  to  the  plaintiff's  asking  to  have  that  mistake  corrected, 
and  to  have  the  real  contract  carried  into  execution  :  "  p.  346. 
And  he  does  not  regard  the  current  of  authorities  as  uniform  in 
favour  of  the  position  that  the  plaintiff  can  never  avail  himself 
of  a  parol  variation :  p.  350. 

No  case  illustrates  more  forcibly  the  difference  between  the  Townshmd  v. 
positions  of  plaintiff  and  defendant  as  to  parol  evidence  than 
The  Marquis  of  Townshend  v.  Stangroom,  6  Yes.  328.  Por  there 
the  lessor's  bill  for  specific  performance  of  a  written  agreement 
with  a  parol  variation,  and  the  cross  bill  by  the  lessee  for  specific 
performance  of  the  written  agreement  without  the  variation, 
were  both  dismissed  by  Lord  Eldon ;  the  evidence,  which  was 
rejected  in  the  first,  being  admitted  by  way  of  defence  in  the 
second  suit. 

The  defendant  may  always  show  that  by  fraud,  mistake  or  Omission, 
surprise,  some  term  has  been  omitted  from  the  written  agree- 
ment :  Joynes  v.  Statham,  3  Atk.  388 ;    TFood  v.  Scarth,  2  K.  & 
J.  33 ;  Barnard  v.  Cave,  26  Beav.  253. 
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Error  in 
agreement. 


Chap.  XXVII.  It  is  incumbent  on,  the  plaintiff,  in  sucli  a  suit,  to  satisfy  the 
Court  that  he  is  entitled  to  specific  performance  of  the  very- 
agreement  stated  in  the  bill ;  insisting  on  a  written  contract  the 
question  must  be,  is  that  'svritten  contract  conformable  to  the 
actual  contract  ?  It  is  certainly  competent  to  the  defendant  to 
show,  that  by  fraud,  or  mistake,  or  otherwise,  the  written  con- 
tract and  the  actual  contract  differ  :  per  Sir  T.  Plumer,  Garrard 
V.  Grinling,  2  Sw.  244,  248. 

Where  the  attorney  of  the  vendor,  acting  on  verbal  instruc- 
tions, framed  the  agreement  in  words  which,  he  thought,  suffi- 
ciently expressed  the  intention  of  the  parties,  but  which  in  the 
opinion  of  the  Court  had  a  more  limited  meaning,  the  case  was 
treated  as  if  a  term  had  been  omitted,  and  the  plaintiff  was  put 
to  his  election  either  to  perform  the  agreement  as  the  defendant 
desired,  or  to  have  his  bill  dismissed :  Ramshottom  v.  Gosden,  1 
Yes.  &  B.  165. 

So  if  by  fraud,  mistake,  or  surprise,  a  new  term  is  introduced 
contrary  to  the  real  contract  of  the  parties,  or  a  substantial  varia- 
•  tion  is  made  in  some  term,  the  defendant  may  resist  the  specific 
performance  of  the  written  agreement. 

Thus,  where  a  mortgagee  who  had  'obtained  a  foreclosure 
decree  contracted  to  sell  the  property,  and  a  clause  was  in- 
advertently inserted  in  the  agreement,  providing  that  "  the 
vendor,  being  a  mortgagee  with  power  of  sale,  shall  enter  into 
no  covenant  for  title,  except  the  usual  covenant  against  incum- 
brances," it  was  held  that  the  vendor,  never  having  intended  to 
run  the  risk  of  opening  the  foreclosure  by  conveying  under  the 
power,  could  not  be  compelled  to  execute  a  conveyance  in  that 
form :  Watson  v.  Marston,  4  De  Gr.  M.  &  Gr.  230 ;  Webster  v. 
Cecily  30  Beav.  62. 
Mistake  of  a  So,  if  two  persons  entrust  a  third  person  to  draw  up  minutes 
in  drawing  up  of  their  intention,  and  such  person  does  not  draw  them  accord- 
agreement,  -j^g  ^^  ^^^Yi  intention,  that  case  might  be  relieved ;  for  that 
would  be  a  kind  of  fraud.  It  must  be  an  essential  ingredient 
to  any  relief  under  tliis  head,  that  it  should  be  an  accident  per- 
fectly distinct  from  the  sense  of  the  instrument.  So  on  the 
head  of  ambiguity ;  if  there  be  a  latent  ambiguity,  it  must  be 
explained  by  parol  evidence ;  for  though  the  words  do  not  primd 
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facie  import  an  ambiguity,  yet  if  such  ambiguity  can  be  made  Chap.  ^Vll. 

to  appear  from  parol  evidence,  it  must  be  admitted  to  explain  — 

it,  as  well  as  to  raise  it :  but  if  words  have  in  themselves  a 
positive  precise  sense,  I  have  no  idea  of  its  being  possible  to 
change  them,  and  I  take  it  to  be  an  established  rule  that  words 
cannot  be  changed  in  that  manner :"  per  Lord  Thurlow,  L.  C, 
Shelburne  v.  Inc/iiquiu,  1  Bro.  C.  C.  338,  350. 

It  is  a  kind  of  fraud  in  the  plaintiff  to  set  up  a  written  agree-  Contempora- 
ment  and  repudiate  a  parol  variation  in  favour  of  the  defendant,  agreement, 
on  the  faith  of  which  he  signed  the  agreement.  Accordingly 
the  defendant  is  allowed  to  adduce  evidence  of  a  contempo- 
raneous parol  agreement  contradicting  the  terms  of  the  written 
agreement:  Clarke  v.  Grant,  14  Yes.  519;  and,  dfortiorij  evi- 
dence may  be  admitted  to  prove  a  collateral  parol  agreement 
on  the  faith  of  which  the  written  contract  was  signed :  Morgan 
V.  Griffith,  L.  E.  6  Ex.  70 ;  JErskine  v.  Adeane,  L.  E.  8  Ch. 
756 ;  Angell  v.  Duke,  L.  E.,  10  Q.  B.  174. 

But  in  order  to  induce  the  Couit  to  refrain  from  decreeing 
specific  performance  of  the  written  agreement,  the  parol  addition 
must  be  established  without  doubt  or  ambiguity:  Voiiillon  v. 
States,  25  L.  J.  Ch.  875. 

The  admission  of  parol  evidence  on  the  part  of  a  defendant  Admission  of 
as  a  defence,  rests  entirely  on  the  peculiar  jurisdiction  of  equity  in  defence  an 
in  actions  for  specific  performance,  a  jurisdiction  which  will  not  the  ffenerai^ 
be  exercised  unless  all  the  cii'cumstances  render  it  perfectly  fair  ^e- 
to  enforce  the  agreement.     It  must  be  recognized  as  an  excep- 
tion to  the  general  law,  according  to  which  parol  evidence  is  not 
admitted  to  vary  a  written  agreement :  see  Preston  v.  Merceau,  2 
W.  Bl.  1249. 

Even  as  a  defence,  evidence  is  not  always  admissible  to  show  Exceptions, 
that  the  real  contract  is  different  from  that  contained  in  the 
written  agreement. 

Thus,  where  the  parties  deliberately  leave  out  of  the  written  Omitted 
agreement  some  term  of  their  contract,  the  omission  cannot  be 
pleaded  as  a  defence :  Omerod  v.  Hardman,  5  Ves.  722,  730 ; 
London  and  Birmingham  Rail.  Co.  v.  Winter,  Cr.  &  Ph.  57.  So, 
an  omission  during  the  treaty  to  propose  a  particular  stipulation, 
as,  for  example,  the  payment  of  tithe  rent-charge  by  the  lessee, 
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Chap.  XXVII. 
s.  2. 


Parol  evidence 
not  admitted 
to  alter  the 
substance  of 
the  contract. 
A  sale  and  a 
purchase  not 
treated  as  an 
exchange. 


Joint  pur- 
chase. 


Subsequent 
parol  varia- 
tion. 


will  not  be  a  defence  to  specific  performance :  Parker  v.  TastceUy 
2  De  Gr.  &  J.  559  ;  nor  will  the  mistake  of  the  defendant  as 
to  the  legal  effect  of  the  agreement :  Poivell  v.  Smith,  L.  E.  14 
Eq.  85. 

The  intention  of  the  parties  must  be  collected  from  the  ex- 
pressions in  the  written  instrument,  and  no  evidence  aliunde  can 
be  received  to  contradict  the  plain  import  of  those  expressions. 

A  memorandum  of  agreement  contained  two  contracts,  one  a 
sale  by  the  plaintiff  to  the  defendant,  the  other  a  sale  by  the 
defendant  to  the  plaintiff.  They  were  not  expressed  to  be 
mutually  dependent,  and  in  an  action  for  the  specific  perform- 
ance of  one  of  the  contracts,  the  title  to  the  other  estate  having 
proved  defective,  evidence  was  not  admitted  to  show  that  the 
real  agreement  was  for  an  exchange :  Croome  v.  LecUard,  2  Myl. 
&  K  251. 

So,  parol  evidence  on  behalf  of  the  defendant  was  rejected, 
where  its  object  was  to  show  that  what  was  apparently  a  joint 
purchase  by  two,  was  in  reality,  as  to  one  of  them,  a  security  only 
for  so  much  of  the  purchase-money  as  he  should  advance : 
Davis  V.  Symonds,  1  Cox,  402.  But  if  the  construction  be 
doubtful,  parol  evidence  is  admissible :  Gordon  ,v.  Hertford,  2 
Mad.  106.     See  also  CaUaghan  v.  CallagJian,  8  CI.  &  Fin.  374. 

A  subsequent  parol  variation  does  not  furnish  a  defence  to 
an  action  for  specific  performance  of  the  original  contract : 
Price  V.  Dyer,  17  Yes.  356 ;  unless  the  variations  have  been 
so  acted  upon  that  the  original  contract  cannot  be  enforced 
without  injury  to  one  party  :  Legal  v.  Ililler,  2  Yes.  sen.  299. 

An  agreement  to  vary  a  contract  is  in  itself  a  new  contract, 
and  must  be  enforceable  as  such.  When  it  relates  to  land,  it 
must  be  in  writing,  and  signed  by  the  party  to  be  charged,  or 
else  come  within  the  doctrine  of  part  performance.  It  must 
also  be  supported  by  a  new  consideration ;  for  a  mere  concession 
by  one  party  to  the  other  would  be,  it  is  conceived,  nudum 
pactum.     See  Rohson  v.  Collins,  7  Yes.  130. 

Somewhat  inconsistently,  it  has  been  held,  that  although  the 
parties  cannot  vary,  they  may  rescind  a  written  contract  by 
a  subsequent  parol  agreement;  see  next  page.  But  a  parol 
agreement  to  rescind,  which  forms  part  of  an  ineffectual  attempt 
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to  enter  into  a  new  contract,  will  not  be  held  valid.     Nejrotia-  Cliap.  xxvil. 

s.  2. 
tions  for  a  variation  of  terms  will  not,  as  a  general  rule,  amount  • 

to  a  waiver  of  the  original  contract :  Robinson  v.  Page^  3  Euss. 

114. 

An  agreement  in  writing  may  be  dischai'ged  by  parol :  Goman  Written 
V.  SaUshimj,  1  Yern.  240 ;  Gibbons  v.  Caunt,  4  Yes.  810,  848.  dfsSg^ 
But  "  the  Court  requires  as  clear  evidence  of  the  waiver  as  of  ^^  P^°^* 
the  existence  of  the  contract  itself,  and  will  not  act  upon  less  :  " 
Carolan  v.  Brabazon,  3  J.  &  Lat.  200,  209. 

Although  Lord  Hardwicke  is  reported  to  have  said,  "An 
agreement  to  waive  a  purchase  contract  is  as  much  an  agree- 
ment concerning  lands  as  the  original  contract  {BuckJiouse  v. 
Crossby,  2  Eq.  Ca.  Abr.  32),  yet  it  seems  clearly  settled  that, 
even  where  the  subject-matter  of  the  contract  is  land,  a  waiver 
which  amounts  to  an  entire  abandonment  and  dissolution  of  the 
contract  may  be  by  parol :  Price  v.  JDf/er,  17  Yes.  356  ;  and  see 
Davis  V.  Symonds,  1  Cox,  402,  406 ;  Jordan  v.  Saickins,  1  Yes. 
jun.  402 ;  Goss  v.  Lord  Nugent,  2  Nev.  &  M.  28 ;  Jlobinson  v. 
Page,  3  Euss.  114. 

At  all  events,  in  an  action  for  specific  performance  of  a  written  Parol  waiver 
agreement,  parol  waiver  is  a  good  defence  :  Bell  v.  Howard,  9  fe^ce.     ^" 
Mod.  302  ;  Pitcairn  v.  Ogboiirne,  2  Yes.  sen.  375.     And  the 
waiver  may  be  implied  from  a  subsequent  inconsistent  agree- 
ment :   Legal  v.  Miller,  2  Yes.  sen.  299  ;  Moore  v.  Marrable, 
L.  E.  1  Ch.  217. 

Evidence  may  be  brought  to  show  that  an  agreement  was  Agreeraent 
intended  only  to  take  effect  upon  a  condition,  just  as  an  instru-  °^  condition, 
ment  may  be  proved  not  to  be  a  deed,  as  it  appears  to  be,  but 
only  an  escrow:  Driuffy.  Parker,  L.  E.  5  Eq.  131. 

In  order  to  prove  that  the  words  taken  down  in  writing  were  The  evidence 
contrary  to  the  concurrent  intention  of  all  parties,  there  must  elusive, 
be  "  strong  irrefragable  evidence  : "  Shelburne  v.  Incliiqidn,  1 
Bro.  C.  C.  338,  341.  "  There  ought  to  be  the  strongest  proof 
possible  : "  per  Lord  Hardwicke,  Henkle  v.  Royal  ExcJiange 
Assurance  Co.,  1  Yes.  sen.  317,  319  ;  a  saying  which,  in  the 
language  of  Lord  Eldon,  "  leaves  a  weighty  caution  to  future 
judges:"  Townshend  v.  Stangroom,  6  Yes.  328,  333.  In  that 
case.  Lord  Eldon  also  says  :  "  I  agree,  those  producing  evidence 
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Chap.  XXVII.  of  mistake  or  surprise,  either  to  rectify  an  agreement,  or  calling 

upon  the  Court  to  refuse  a  specific  performance,  undertake  a 

case  of  great  difficulty ;  but  it  does  not  follow  that  it  is  there- 
fore incompetent  to  prove  the  actual  existence  of  it  by  evidence : " 
6  Yes.  339. 

There  is  considerable  difficulty  in  the  application  of  evidence, 
under  the  head  of  mistake  or  surprise,  calling  for  great  caution, 
especially  upon  sales  by  auction,  lest,  under  this  idea  of  intro- 
ducing evidence  of  mistake,  the  rule  should  be  relaxed  by  letting 
it  in  to  explain,  alter,  contradict,  and,  in  effect,  get  rid  of,  a 
written  agreement :  per  Sir  T.  Plumer,  V.-C,  Cloices  v.  Higcjin' 
son,  1  Yes.  &  B.  524,  527. 
Time  and  title  There  are  two  subjects  connected  with  sales  of  land,  viz., 
to  the  rule.  ^^  Time  and  Title,  which  are  exceptions  to  the  rule  as  to  subsequent 
parol  variations.  It  is  well  established  that  in  Courts  of  equity, 
unless  time  is  of  the  essence,  the  dates  fixed  by  the  contract  are 
never  regarded  as  rigidly  binding ;  and  the  conduct  of  the 
parties  is  also  frequently  taken  into  account  in  this  non-essential 
variation  of  the  original  agreement :  Seton  v.  Slade,  7  Yes.  265 ; 
Hearne  v.  Tenant,  13  Yes.  287;  see  Ch.  XX.  The  title  be- 
comes the  subject  of  investigation,  and  often  of  negotiation^ 
after  the  contract  has  been  signed ;  and  after  discovery  of  defects 
therein  the  purchaser  may  be  held  to  have  waived  by  his  con- 
duct the  right  to  insist  on  them. 
Express  con-       Where  the  contract  expressly  provided  that  the  vendor  should 

tract  as  to  .  •  i    i  i     i        i 

title.  adduce  a  good  title,  it  was  held  that  he  could  not  set  up  a  parol 

waiver  of  that  stipulation  and  recover  the  purchase-money  in 
an  action  of  assumpsit :  Goss  v.  Lord  Nuyent,  5  B.  &  Ad.  58  ; 
see  also  Cato  v.  Thompson,  9  Q.  B.  D.  616. 
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Chap.  XXVII. 
Sect.  3. — Procedure  in  Cases  of  Mistalce.  s.  3. 

If  the  aprreement  as  proved  difPers  from  that  pleaded  by  the  Agreement 

.      .  °  ^  .  ^  '^  claimed  must 

plaintiff,  he  cannot  obtain  relief :  Mortimer  v.  Orchard,  2  Yes.  be  proved, 
jun.  243  ;  Mundi/  v.  Jol/ife,  9  Sim.  413. 

He  is  not  allowed,  against  the  wish  of  the  defendant,  to  resort  Plaintiff  can- 

^  not  adopt 

to  the  agreement  set  up  by  the  latter :  Legal  v.  Miller^  2  Yes.  defendant's 
sen.  299 ;  Legh  v.  HaverfieJd,  5  Yes.  452.  statement. 

And  the  plaintiff  must  in  such  a  case  either  take  a  specific  Election, 
performance  of  the  contract  according  to  the  defendant's  con- 
tention, or  have  his  action  dismissed :  Ramshottom  v.  Gosden,  1 
Yes.  &  B.  165. 

^Yhere  the  plaintiff  submits  in  his  statement  of  claim  to  per-  ^^  plaintiff's 

•   OT111    submission 

form  the  agreement,  the  Court,  bemg  satisfied  by  the  parol  specific  per- 
evidence  of  the  defendant  of  the  true  terms,  will,  at  his  request,  request  of 
and  without  a  counter-claim,  decree  specific  performance  of  the  cl^fendant. 
agreement  together  with  the  parol  variation :  Fife  v.  Clayton,  13 
Yes.  546. 

Again,  if  the  plaintiff  insists  on  a  particular  construction  of  Construction 

•  1  i.  •/>  j»  1       1  J  J*        of  contract. 

the  agreement,  specmc  periormance  may  be  decreed,  according 
to  the  defendant's  construction :  Stajjglton  v.  Scott,  13  Yes.  425. 
See,  however,  Preston  v.  Ltwk,  27  Ch.  D.  497,  507. 

It  is  quite  competent  for  the  defendant  to^  set  up  a  variation  Procedure 
from  the  written  contract,  and  it  will  depend  on  the  particular  ^ariatimi'set 
circumstances  in  each  case  whether  the  variation  set  up  by  the  ^P  J^  ^®' 
defendant  is  to  defeat  the  plaintiff's  title  to  have  a  specific  per- 
formance,   or  whether  the   Court  will  perform   the   contract, 
taking  care  that  the  subject-matter  of  this  parol  agreement  or 
understanding  is  also  carried  into  effect,  so  that  all  parties  may 
have  the  benefit  of  what  they  contracted  for :  per  Lord  Cotten- 
ham,  L.  C,  London  and  Birmingham  Ry.  Co.  v.  Winter,  Or.  & 
Ph.  57,  62.     See  also  Lindsay  v.  Lynch,  2  Sch.  &  L.  1 ;  Jeffrey 
y.  Stephens,  6  Jur.  N.  S.  947 ;  Smith  v.  Wheatcroft,  9  Ch.  D. 
223 ;  where  the  defendant  was  ordered  to  pay  the  costs  of  the 
action,  because  he  did  not  disclose  what  were  the  true  terms  of 
the  agreement,  which  was  a  document  in  his  possession. 

Where  persons  sign  a  written  agreement  upon  a  subject,  Written 
obnoxious  or  not  obnoxious  to  the  Statute  of  Frauds,  and  there  in  general 

binding. 
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Chap.  XXVII.  lias  been  no  circumvention,  fraud,  or  mistake,  the  written  agree- 

ment  binds  both  at  law  and  in  equity,  according  to  its  terms, 

although  verbally  a  provision  was  agreed  to,  which  has  not  been 
inserted  in  the  document ;  subject  to  this,  that  either  of  the 
parties,  sued  in  equity  upon  it,  may  perhaps  be  entitled,  in 
general,  to  ask  the  Court  to  be  neutral,  unless  the  plaintiff  will 
consent  to  the  performance  of  the  omitted  term :  per  Knight- 
Bruce,  L.  J.,  Martin  v.  Pi/croft,  2  De  G.  M.  &  G.  785,  795. 


Sect.  4. — Rectification. 

It  was  remarked  by  Lord  Nottingham  in  an  early  case  that 
"  the  Chancery  mends  no  man's  bargain,  though  it  sometimes 
mends  his  assurance :  "  Maynard  v.  Moseley,  3  Swanst.  653,  655 ; 
and  to  the  same  effect  are  the  following  observations  of  Lord 
Justice  (then  Y.-C.)  James : — 
Instruments,        Courts  of  equity  do  not  rectify  contracts ;  they  may  and  do 

not  COntyTRCtSj 

rectified.  rectify  instruments  purporting  to  have  been  made  in  pursuance 

of  the  terms  of  contracts.  But  it  is  always  necessary  for  a 
plaintiff  to  show  that  there  was  an  actual  concluded  contract 
antecedent  to  the  instrument  which  is  sought  to  be  rectified; 
and  that  such  contract  is  inaccurately  represented  in  the  instru- 
ment :  Mackenzie  v.  Coiilson,  L.  E.  8  Eq.  368,  375. 
Writing  in  By  the  settled  rules  of  law,  when  parties  reduce  their  contract 

elusive.  into  writing,  evidence  of  a  verbal  agreement  differing  from  that 

which  is  expressed  in  writing  cannot  be  admitted,  except  for 
the  purpose  of  defence,  in  an  action  for  specific  performance. 
No  rectifica-         There  can,  therefore,  be  no  rectification  of  a  written  agree- 
agreement.       ment  for  the   sale   of  land;  for  that  would  be  equivalent  to 
granting  specific  performance  with  a  parol  variation :  Att.-Gen, 
V.  Sitwell,  1  Y.  &  C.  Ex.  559 ;  Price  v.  Ley,  4  Giff.  235. 
Latent  am-  If  there  is  a  latent  ambiguity  in  the  agreement  parol  evidence 

be^xpSed.  ^^7  ^®  received  to  explain  it ;  and  specific  performance  may  be 
decreed  of  the  agreement  so  explained :  3IcMurray  v.  Spicer, 
L.  E.  5  Eq.  527.     See  lie  Boulter,  4  Ch.  D.  241.    And  if  a 
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deed  has  been  executed  erroneously  interpreting  the  ambiguity  Chap,  xxvii. 

in  the  executory  agreement,  it  may  be  rectified  on  parol  evi- — 

dence;  Murray  v.  Parker ,  19  Beav.  305. 

As  an  executory  agreement  cannot  be  rectified  on  parol  evi-  Deed  cannot 
dence  of  an  omission,  so,  a  fortiori,  when  the  executory  agree-  it  carries  out 
ment  has  been  carried  out  by  a  deed,  the  latter  cannot  be  a^eTmenT 
rectified :  Davies  v.  Fitton,  2  Dru.  &  War.  225  ;  where  Lord 
St.  Leonards  said  that  it  was  against  first  principles  to  discuss 
it.  "  It  is  said,"  observed  the  learned  Judge,  "  that  this  is  not 
the  case  of  a  party  seeking  the  execution  of  a  contract ;  no,  but 
it  is  the  case  of  a  party  seeking  to  have  an  executed  contract 
reformed  by  means  of  that  very  parol  evidence,  which,  in  the 
former  case,  I  must  have  rejected.  If  the  plaintiffs  had  come 
here  to  have  the  contract  executed,  I  must  have  given  them  the 
precise  lease  which  actually  exists.  Can  I  now,  then,  reform 
this  lease  by  that  evidence,  which,  if  the  lease  rested  in  fieri, 
would  be  inadmissible  to  aid  in  carrying  it  into  execution  ?  It 
would  be  more  violent,  I  think,  now  to  reform  this  lease  by 
that  evidence,  than  formerly  to  use  it  for  the  purpose  of  exe- 
cuting the  contract.  It  is  said,  that  if  a  mistake  was  proved, 
and  that  there  was  no  written  contract,  the  parol  evidence 
would  be  admissible.  Perhaps  it  might,  because  there  is  no 
settled  rule  of  law  in  the  way,  and,  as  there  is  no  written  con- 
tract, the  Coui't  must  endeavour  to  ascertain,  by  the  best  evi- 
dence it  can  get,  what  was  the  contract  of  the  parties,  and 
whether  there  was  any  mistake :  "  pp.  232,  233. 

The  somewhat  startling  suggestion  that  a  deed,  when  not  Why  a  deed 
preceded  by  a  written  agreement,  may  be  rectified  by  parol  by  a  written 
evidence,  but  that  a  written  agreement  cannot  be  so  rectified,  ^^^y  be^^ 
may  be  explained  in  the  following  manner : —  rectified. 

The  deed  generally  recites  that  there  was  an  antecedent 
agreement,  and  evidence  may  be  admitted  to  show  what  agree- 
ment is  referred  to.  If,  therefore,  it  is  found  that  the  deed  does 
not  carry  out  the  aatecedent  agreement,  although  merely  parol, 
there  is  jurisdiction  to  reform  it.  The  case  is  entirely  different 
when  it  is  sought  to  rectify  by  parol  evidence  an  executory 
agreement  in  writing.  For  that  is  simply  setting  up  verbal 
against  written  evidence  of  the  same  transaction. 
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.  presumably  agreed  to  the  terms  by  parol  {Eann  v.  Hughes,  7 
T.  E.  351),  but  the  two  agreements  are  necessarily  identical ; 
for  the  reduction  of  the  terms  into  writing  merges,  so  to  speak, 
the  previous  parol  agreement. 

The  deed  and  the  executory  agreement,  which  precedes  it, 
have  different  objects  and  purposes  to  fulfil,  whereas  the  written 
agreement  purports  to  be  only  a  more  permanent  form  of  the 
same  contract,  previously  entered  into  by  the  parties. 
Power  of  the        The  jurisdiction  to  rectify  mistakes  has  been  asserted  in  the 
rectify  written  most  general  terms  by  Lord  Eomilly,  M.  E.,  in  the  following 
ms  ruments.     p^ggage : — "  In  matters  of  mistake  the  Court  undoubtedly  has 
jurisdiction,  and  though  this  jurisdiction  is  to  be  exercised  with 
great  caution  and  care,  still  it  is  to  be  exercised  in  all  cases 
where  a  deed,  as  executed,  is  not  according  to  the  real  agree- 
ment between  the  parties.    In  all  cases,  the  real  agreement  must 
be  established  by  evidence,  whether  parol  or  written ;  if  there  be 
no  previous  agreement  in  writing,  parol  evidence  is  admissible 
to  show  what  the  agreement  really  was ;  if  there  be  a  previous 
agreement  in  writing  which  is  unambiguous,  the  deed  will  be 
reformed  accordingly ;   if   ambiguous,  parol  evidence  may  be 
used  to  explain  it,  in  the  same  manner  as  in  other  cases  where 
parol  evidence  is  admitted  to  explain  ambiguities  in  a  written 
instrument :  "  Murray  v.  Parker,  19  Beav.  305,  308. 
Conveyance  ^he  conveyance  may  be  rectified  so  as  to  be  in  conformity 

where  too  with  the  agreement,  either  by  enlarging  the  subject  of  the  con- 
little  is  con-  veyance,  where  something  has  been  omitted,  or  by  deducting  the 
^^^^  *  excess,  wliere  more  has  been  conveyed  than  was  intended  :  Beau- 

mont  V.  Bramley,  T.  &  E.  41,  52 ;  where  Lord  Eldon,  after 
referring  to  these  two  cases  of  rectification,  said :  ^'  But  then  it 
must  be  remembered  that  if  the  former  is  a  case  of  great  diflS- 
culty,  the  latter  is  also  a  case  of  great  difiiculty,  and  the  Court 
must  in  each  case  proceed  with  the  greatest  possible  caution. 
There  is  no  doubt,  on  the  one  hand,  that  if  an  instrument  affects 
by  its  recital  to  carry  into  execution  a  certain  agreement,  and 
goes  beyond  that  agreement,  the  Court  will  rectify  it,  because 
then  it  has  clear  evidence,  on  the  face  of  the  instrument  itself,  that 
the  instrument  operates  beyond  its  intended  operation  \  on  the 
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other  hand,  it  is  quite  clear  that  parties  may  enter  into  articles  Chap.  xxVil. 

s.  4. 
of  agreement,  and  the  terms  of  the  agreement  may  be  extended  

by  parol,  provided  the  conveyance  itself  is  written  evidence  that 
there  has  been  such  an  extension  of  the  parol  agreement.  If 
there  is  nothing  but  parol  agreement  additional  to  the  written 
agreement,  the  proof  of  that  parol  agreement  may  perhaps  be  a 
ground  in  this  Court  for  refusing  to  execute  the  written  agree- 
ment ;  but  the  case  is  quite  different  where  the  conveyance 
recites  what  is  the  agreement  which  the  parties  intend  to  carry 
into  effect."     See  Young  v.  Halahan,  Ir.  E.  9  Eq.  70. 

The  law  on  the  subject  of  the  rectification  of  the  conveyance  Summary, 
may  be  shortly  stated  in  the  following  terms  : — 

The  deed  will  be  rectified  when  it  does  not  conform  to  (1)  an 
agreement  recited  in  the  deed  itself ;  (2)  an  agreement  in  writ- 
ing which  the  plaintiff  might  have  specifically  enforced ;  or 
(3)  semhle^  a  verbal  agreement  where  there  is  no  agreement  in 
writing.  But  it  will  not  be  rectified  so  as  to  conform  to  a 
verbal  agreement  differing  from  the  agreement  in  writing,  the 
latter  being  carried  out  by  the  deed. 

In  all  cases  of  rectification,  the  evidence  must  be  of  the  most  Evidence, 
conclusive  nature,  see  ante^  p.  427 ;  Senkle  v.  Royal  Exchange 
Assurance  Co.,  1  Yes.  sen.  317 ;  and  after  the  lapse  of  time,  and 
against  the  oath  of  the  defendant,  the  Court  is  very  slow  com- 
pulsorily  to  alter  a  deed :  Bloomer  v.  Spittle,  L.  R.  13  Eq.  427 ; 
Mayor  of  New  Windsor  y.  Stovell,  27  Ch.  D.  6Q5. 

There  is  no  objection  to  correct  a  deed  by  parol  evidence, 
when  you  have  anything  in  writing  beyond  the  parol  evidence 
to  go  by ;  but  where  there  is  nothing  but  the  recollection  of 
witnesses,  and  the  defendant  denies  the  case  set  up  by  the 
plaintiff,  the  plaintiff  appears  to  be  without  a  remedy :  per  Sir 
E.  Sugden,  Mortimer  v.  Shortall,  2  Dru.  &  War.  363,  374;  and 
see  Alexander  v.  Crosbie,  LI.  &  Gr.  t.  Sugd.  145. 

The  evidence  must  show  not  only  that  there  was  a  mistake, 
but  must  also  establish  what  was  intended  to  be  done  :  Bentley 
v.  Mackay,  4  De  G.  F.  &  J.  279,  286. 

In  order  to  obtain  rectification  the  mistake  must  be  common  Mistake  must 
to  both  parties :  Sells  v.  Sells,  1  Dr.  &  Sm.  42 ;  Bradford  v. 
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Chap.  XXVII.  Romney,  30  Beav. 
— Mayor  of  New  Windsor 


No  rectifica- 
tion when 
terms  not 
concluded. 


Reconvey- 
ance. 


Garrard  v.  Frankel,  30  Beav.  445  ; 
V.  Stovell,  27  Ch.  D.  665. 

A  mistake  on  one  side  may  be  a  ground  for  rescinding,  but 
not  for  correcting,  a  contract :  Mortimer  v.  SJwrtall^  2  Dru.  & 
War.  363. 

But  if  the  rectification  sought  is  really  a  partial  rescission, 
for  example,  to  set  aside  a  deed  as  against  some  parties,  the  rule 
as  to  mutuality  does  not  apply :  Bentley  v.  Mackay,  4  De  G.  F. 
&  J.  279. 

Lord  Eomilly,  M.  E.,  seems  to  have  considered,  that  when  it 
is  possible  to  restore  the  parties  to  the  same  position  as  they 
occupied  before  the  conveyance,  the  Court  can  interfere  in  cases 
of  one-sided  mistake :  Harris  v.  Teppcrell^  L.  E.  5  Eq.  1. 
Accordingly,  where  there  was  a  clearly  proved  mistake  of  the 
vendor  as  to  the  parcels  in  a  conveyance,  he  gave  the  defendant, 
the  purchaser,  the  option  of  having  the  contract  annulled,  or 
else  of  taking  it  in  the  form  which  the  plaintiff  intended.  See 
also  Garrard  v.  Frankel,  30  Beav.  445 ;  Paget  v.  Marshall,  28 
Ch.  D.  255. 

Where  it  was  agreed  that  a  life  annuity,  calculated  on  the 
basis  of  the  government  tables,  should  be  substituted  for  the 
purchase-money  of  an  estate,  and  the  agent  of  the  annuitant 
undertook  to  ascertain  the  amount  of  the  government  annuity, 
but  being  misinformed  stated  it  at  too  high  a  figure,  it  was  held 
that  the  deed  granting  the  annuity  could  not  be  reformed,  be- 
cause it  was  not  apparent  that  the  annuitant  would  have 
accepted  less  than  the  amount  actually  granted,  but  that  (even 
after  the  lapse  of  four  years)  the  grantor  was  entitled  to  have 
the  deed  set  aside :  Carpmael  v.  Fowls,  10  Beav.  36. 

The  question  has  been  often  raised  whether,  after  a  declara- 
tory order  of  the  Court  has  been  made  rectifying  a  deed,  a  con- 
veyance is  necessary  to  carry  it  into  effect.  As  to  mere  equities 
it  is  clear  that  they  are  effectually  bound  by  the  order,  and 
that  no  conveyance  is  necessary.  In  the  case,  however,  of  a 
legal  estate  in  land,  the  modern  tendency  seems  to  be  to  dis- 
pense with  a  conveyance  ;  but  the  practice  cannot  be  said  to  be 
definitively  settled. 
In  an  early  case  after  judgment  in  ejectment  the  plaintiff  at 
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law  was  ordered  by  the  Court  of  Chancery  to  re-grant  a  farm  Chap,  xxvii. 


which  had  by  mistake  been  included  in  his  conveyance  :  Tyler 
V.  Beversham,  Rep.  t.  Finch,  80. 

And  where  by  mistake  part  of  one  lot  was  included  in  the 
conveyance  of  another,  it  was  held  that  the  disputed  parcel 
should  be  conveyed  by  one  purchaser  to  the  other ;  and  that  the 
vendor  should  not  have  been  made  a  party  to  the  action :  Leuty 
V.  HiUas,  2  De  a.  &  J.  110. 

Lord  Cottenham,  in  a  case  where  an  estate  had  passed  under  BifFerent 
general  words  contrary  to  the  intention  of  the  parties,  made  a  the  subject. 
declaratory  decree,  and  directed  a  reconveyance  of  the  estate : 
Marquess  of  Exeter  v.  Marchioness  of  Exeter,  3  My.  &  Cr.  321, 
326. 

In  several  cases,  however,  Lord  Romilly,  M.  R.,  expressed 
an  opinion  that  a  reconveyance  was  not  necessary :  Koghton  v. 
Hoghton,  15  Beav.  278,  321;  Att.-Gen,  v.  Magdalen  Coll,  18 
Beav.  223,  255  ;  Earl  of  Malmesbury  v.  Countess  of  Malmeshury, 
31  Beav.  407. 

And  the  same  view  is  held  by  Sir  J.  Bacon,  Y.-C. :  White  v. 
White,  L.  R.  15  Eq.  247;  Hanley  v.  Pearson,  13  Ch.  D.  545. 

In  the  last-mentioned  case  the  judgment  directed  that  certain 
words  should  be  omitted,  and  others  inserted,  and  that  a  copy 
of  the  order  should  be  endorsed  on  the  settlement. 

This  procedure  may  be  convenient,  but  "  there  is  no  doubt  Vested  estate 
that,  if  an  estate  vest  in  a  person  by  deed,  the  cancelling  of  the  by  canceila- 
deed,  though  it  may  create  a  difficulty  of  proving  the  title,  yet   ^°^  ^    ^^  ' 
cannot  divest  the  estate."     Per  Lawrence,  J.,  Moss  v.  Mills,  6 
East,   144,   148.     See   also  Leech  v.  Leech,  2   Rep.  Ch.  100; 
Bolton  V.  Bishop  of  Carlisle,  2  H.  Bl.  259 ;  Boe  d.  Berkeley  v. 
Archhishoj}  of  York,  6  East,  86 ;  Cox  v.  Bruton,  5  W.  R.  544 ; 
Clark  V.  Malpas,  4  De  G-.  E.  &  J.  401. 

It  is,  therefore,  submitted  that  when  a  deed  is  rectified  on  the 
ground  of  mistake,  and  a  legal  estate  has  to  be  dealt  with,  a 
conveyance  should  in  all  cases  be  executed.  If  part  of  the 
property  has  been  omitted  from  the  conveyance  it  seems  clear 
that  a  mere  order  for  rectification  will  not  have  the  effect  of 
passing  the  estate  from  the  vendor  to  the  purchaser  ;  and  there 
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is  no  difference  in  principle  between  such  a  case  and  that  in 
which  more  has  been  conveyed  than  was  intended. 

A  settlement  executed  after  marriage  will  be  controlled  by 
the  articles :  Legg  v.  Goldicire^  Cas.  t.  Talb.  20 ;  Cogan  v.  Duffleld, 
L.  E.  20  Eq.  789 ;  2  Ch.  D.  44.  And  if  the  settlement  and 
articles  both  precede  the  marriage  the  former  will  be  made  to 
conform  to  the  articles  without  any  further  evidence,  if  it  ex- 
pressly recites  that  it  is  made  in  pursuance  of  them  :  Honor  v. 
Honor,  1  P.  Wms.  123 ;  West  v.  Errissey,  2  P.  Wms.  349.  If 
there  is  no  reference  to  the  articles  in  the  settlement,  the  settle- 
ment is,  in  general,  treated  as  the  final  arrangement :  Legg  v. 
Goldtcire,  supra ;  but  parol  evidence  is  admissible  to  show  that 
the  variation  was  introduced  by  mistake :  Bold  v.  Hutchinson, 
5  De  a.  M.  &  a.  558. 

If  there  are  no  articles,  the  settlement  may  nevertheless  be 
rectified  on  parol  evidence,  but  the  jurisdiction  is  to  be  cautiously 
exercised :  Barrow  v.  Barroic,  18  Beav.  529 ;  5  De  Gr.  M.  &  Gr. 
782.  See  also  Lackersteen  v.  Lackersteen,  30  L.  J.  Ch.  5  ;  Brad- 
ford V.  Romneij,  30  Beav.  431. 

The  limitations  will  be  modified  on  the  uncontradicted  evi- 
dence of  the  wife  that  they  were  inserted  by  mistake  :  S^nith  v. 
Iliffe,  L.  R.  20  Eq.  666 ;  Clark  v.  Girdwood,  7  Ch.  D.  9 ;  Hanky 
v.  Pearson,  13  Ch.  D.  545 ;  Lovesy  v.  Smith,  15  Ch.  D.  Qbb. 

Yery  slight  evidence  is  sufficient,  where  an  inspection  of  the 
deed  alone  leads  to  a  presumption  of  a  mistake :  Be  De  La 
Touche's  Settlement,  L.  E.  10  Eq.  599. 

In  order  to  enable  the  Court  to  rectify  a  settlement  it  must 
be  proved  that  some  provision  has  been  inserted  by  mistake 
contrary  to  the  intention  of  all  the  parties:  Booke  v.  Lord 
Kensington,  2  K.  &  J.  753 ;  Sells  v.  Sells,  1  Dr.  &  Sm.  42 ; 
Bradford  v.  Bomney,  30  Beav.  431. 

There  is  one  broad  distinction  between  marriage  settlements 
and  conveyances  which  must  be  noticed  with  reference  to  the 
subject  of  rectification.  In  the  case  of  settlements,  the  marriage 
having  taken  place  on  the  faith  of  the  settlement,  no  restitutio 
in  integrum  is  possible.  Eescission  is,  therefore,  out  of  the  ques- 
tion. The  deed  must  stand  either  as  it  is,  or  as  it  was  intended 
to  be.     But  in  conveyances  the  parties  may,  in  general,  be 
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restored  to  their  original  positions,  by  the  rescission  of  the  con-  Chap.  XXVII. 

s.  4. 
tract  upon  equitable   terms.     Settlements  are  accordingly  re — 

formed,  on  evidence  which  would  fail  to  establish  the  case  of 

the  plaintiff  for  the  rectification  of  a  conveyance. 


Sect.  5. — Mistakes  of  Fact  and  Mistakes  of  Law, 

The  mistakes  which  most  commonly  arise  on  sales  of  land  Mistakes  in 
relate  to  the  subject-matter  of  the  contract,  and  these  are  mis-  matter. 
takes  of  fact ;  but  there  may  also  be  mistakes  of  law,  as,  for 
example,  an  erroneous  inference  from  the  documents  of  title,  or 
a  false  construction  of  the  agreement  itseK. 

The  maxim,  Ignorantia  juris  hand  excusat,  must  be  read  with  Igmrantia 
important  qualifications  if  it  is  to  be  applied  to  mistakes  in  a  ''excLat!^ 
contract ;  for  it  may  be  regarded  as  now  settled  that  the  Court 
has  power  to  relieve  against  mistakes  in  law  as  well  as  against 
mistakes  of  fact ;  per  Turner,  L.  J.,  Stone  v.  Godfrey,  5  De  Gr. 
M.  &  G.  76,  90. 

And,  in  a  case  before  the  House  of  Lords,  where,  on  a  mis- 
taken interpretation  of  a  private  Act  of  Parliament,  a  man  had 
entered  into  an  agreement  to  take  a  lease  of  what  was  in  truth 
his  own  property.  Lord  "Westbury,  referring  to  the  maxim, 
"  Ignorantia  Juris  hand  exmsat^^  said,  "  But  in  that  maxim  the 
word  ''jus '  is  used  in  the  sense  of  denoting  general  law,  the 
ordinary  law  of  the  country.  But  when  the  word  ^  jus  '  is  used 
in  the  sense  of  denoting  a  private  right,  that  maxim  has  no 
application.  Private  right  of  ownership  is  a  matter  of  fact ;  it 
may  be  the  result  also  of  matter  of  law,  but  if  parties  contract 
under  a  mutual  mistake  and  misapprehension  as  to  their  relative 
and  respective  rights,  the  result  is  that  that  agreement  is  liable 
to  be  set  aside  as  having  proceeded  upon  a  common  mistake. 
Now,  that  was  the  case  with  these  parties — the  respondents 
believed  themselves  to  be  entitled  to  the  property,  the  petitioner 
believed  that  he  was  a  stranger  to  it,  the  mistake  is  discovered, 
and  the  agreement  cannot  stand:"  Cooi)er  v.  Phihbs,  L.  E.  2 
H.  L.  149,  170. 
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Chap.  XXVII.      Private  right  of  ownership  is  in  almost  every  case  a  mixed 

question  of  law  and  fact.     See  Eaglesfield  v.  Londonderry ^  4 

m^el'uf.."    Ch.D.693,atp.702. 

^^'^df'^l^^  Although  when  a  certain  construction   has   been  put  by  a 

Constru  t'        C^ourt  of  law  upon  a  deed,  it  must  be  taken  that  the  legal  con- 
ofdeed.  struction  was   clear,  yet  the  ignorance  before  the  decision  of 

what  was  the  true  construction,  cannot  deprive  a  person  of  his 
right  to  relief  on  the  ground  that  he  was  bound  himself  to  have 
known  beforehand  how  the  grant  must  be  construed  :  per  Lord 
Chelmsford,  Beauchamp  v.  Winn,  L.  E.  6  H.  L.  223,  234. 

Mistake  as  to  the  construction  of  a  contract  is  matter  of  law, 
and  where  the  true  construction  has  been  declared  by  a  com- 
petent Court,  subsequent  dealings  inconsistent  with  that  con- 
struction confer  no  title  upon  either  party  to  equitable  relief : 
Midland  Ry.  Co  of  Ireland  v.  Johnson,  6  H.  L.  C.  798.  See  also 
Denys  v.  ShucUurgh,  4  Y.  &  C.  Ex.  42. 
Marriage  and  Marriage  and  divorce  are  mixed  questions  of  law  and  fact ; 
and  when  a  person  renounces  his  claim  to  property  under  a  mis- 
take respecting  the  validity  of  a  marriage,  or  the  efficacy  of  a 
divorce,  he  will  not  be  held  bound  by  such  renunciation : 
McCarthy  v.  Decaix,  2  Euss.  &  M.  614.  In  this  case  Lord 
Brougham  said,  "  What  he  has  done  was  done  in  ignorance  of 
law,  possibly  of  fact ;  but  in  a  case  of  this  kind  that  would  be 
one  and  the  same  thing  :  "  at  p.  621. 
Legal  efPect  A  mistake  as  to  the  legal  effect  of  the  agreement  is  not  a  valid 
menT  *^^^'    defence  to  an  action  for  specific  performance :  Foicell  v.  Smith, 

L.  E.  14  Eq.  85. 
Bond  jide -gvis-       The  mistake  of  the  vendors  as  to  their  rights  inter  se  will 
valur  *°^        ^^^  ^®  allowed  to  prejudice  a  fair  purchaser :  Maiden  v.  Menill, 
2Atk.  8. 

When  contracting  parties  act  without  fraud  on  a  bond  fide 
apprehension  of  their  interests,  the  subsequent  discovery  that 
they  were  mistaken  as  to  these  interests  will  not  be  sufficient 
ground  to  set  aside  a  purchase  for  valuable  consideration  :  Mar- 
shall V.  Collett,  1  Y.  &  C.  Ex.  232 ;  Sturge  v.  Starr,  2  Myl.  & 
K.  195. 
Money  paid  Money  paid  under  a  mistake  of  fact,  common  to  both  parties, 
oFfact!^^*^  '^  J^ay  ^6  recovered  ;  even  when  by  the  lapse  of  time  the  payee  is 
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precluded  from  obtaining  payment  from  tlie  persons  who  were  ^^^P-  xxvii. 

originally   liable :    Durrani    v.    Ecclesiastical   Commissioners,   6    '—^ 

Q.  B.  D.  234. 

Although  the  old  rule  that  equitable  relief  in  cases  of  mis-  Money  paid 
take  was  confined  to  mistakes  of  fact,  has  been  materially  take  of  law." 
modified  by  the  modern  cases,  it  is  still  the  "  rule  of  law  that 
money  paid  with  a  full  knowledge  of  all  the  facts,  although  it 
may  be  under  a  mistake  of  law  on  the  i3art  of  both  parties,  can- 
not be  recovered  back ;  and,  as  a  general  rule,  the  Courts  of 
Equity  did  not  in  such  cases  interfere  with  the  Courts  of  Law." 
Per  Mellish,  L.  J.,  Bogers  v.  Ingham,  3  Ch.  D.  351,  357;  Be 
Young  and  Ilarsfon,  33  W.  E.  516.  1^  CLV.C^^i  .fiu'i  iu,  Uj.h',  tm  fp..  f^^  Jf  ClDji 

In  order  that  relief  may  be  granted  against  a  mistake  of  law 
there  must  be  some  equitable  ground  which  makes  it,  under  the 
particular  facts  of  the  case,  inequitable  that  the  party  who 
received  the  money  should  retain  it :  Ibid. 

Lord  Justice  James  in  the  same  case  points  out  that  "  the 
law  on  the  subject  was  the  same  in  the  old  Court  of  Chancery 
as  in  the  old  Courts  of  common  law.  There  were  no  more 
equities  aifecting  the  conscience  of  the  person  receiving  the 
money  in  the  one  Court  than  in  the  other  Court,  for  the  action 
for  money  had  and  received  proceeded  upon  equitable  consi- 
derations."    Compare  Brisbane  v.  Dacres,  5  Taunt.  143. 

It  is  clearly  settled  that  the  purchaser  cannot,  on  the  title  Purchase- 
proving  bad,  recover  his  purchase-money  as  money  had  and  title  bad. 
received  to  his  use.  No  fraud  having  been  practised,  the  maxim 
Caveat  emptor  applies,  and,  except  under  the  covenants  for  title, 
the  purchaser  who  has  been  evicted  after  conveyance  is  without 
remedy :  Bree  v.  Holbech,  Dougl.  655 ;  Crijjps  v.  Beade,  6  T.  E. 
606 ;  Clare  v.  Lamb,  L.  E.  10  C.  P.  334. 

The  Statute  of  Limitations  runs  only  from  the  discovery  of  Statute  of 
the  mistake :  Brooksbank  v.  Smith,  2  Y.  &  C.  Ex.  58 ;  Ecclesi-     ^^    ^°^' 
astical  Commissioners  v.  N.  E.  By.  Co.,  4  Ch.  D.  845 ;  Trotter 
V.  Maclean,  13  Ch.  D.  574. 
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S  ECT.  1 . — Jurisdiction. 

Frequent  reference  has  been  made  in  the  foregoing  pages  to 
the  subject  of  specific  performance,  as  the  touchstone  by  which 
the  rights  of  vendor  and  purchaser  are  invariably  tried.  It  is, 
however,  necessary  to  bring  together  into  a  single  chapter  such 
portions  of  this  extensive  branch  of  the  law  as  will  enable  the 
reader  to  follow  the  course  of  an  action.  In  the  proposed  treat- 
ment of  the  subject,  attention  will  be  chiefly  directed  to  practice, 
rather  than  to  the  rights  of  the  parties;  the  latter,  in  order  to 
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avoid  repetition,  being  for  the  most  part  treated  by  reference  to   Ch.  xxviii. 
earlier  parts  of  the  work.  — 

The  exercise  of  the  jurisdiction  of  equity  as  to  enforcing  the  Jurisdiction 
specific  performance  of  agreements,  is  not  a  matter  of  right  in  ^^'^  lo^ary. 
the  party  seeking  relief,  but  of  discretion  in  the  Court — not  an 
arbitrary  or  capricious  discretion,  but  one  to  be  governed  as  far 
as  possible  by  fixed  rules  and  principles  :  per  Lord  Chelmsford, 
Lamare  v.  Dixon,  L.  E.  6  H.  L.  414,  423.  See  also  Goring  v. 
Nash,  3  Atk.  186 ;  White  v.  Dmnon,  7  Yes.  30  ;  Hall  v.  Warren, 
9  Yes.  605  ;  Hayicood  v.  Cope,  25  Beav.  140. 

So  far  as  the  subject-matter  of  the  contract  is  concerned.  Land  as  the 
agreements  for  the  sale  and  purchase  of  land  will  always  be  contract, 
specifically  enforced :    Buxton  v.  Lister,  3  Atk.  383 ;  on  the 
ground  that  damages  in  such  cases  do  not  give  the  party  the 
compensation  to  which  he  is  entitled :  Harnett  v.  Teilding,  2 
Sch.  &  L.  549. 

And  in  like  manner  agreements  for  leases  will  be  specifically  Leases. 
enforced,  but  not  agreements  for  a  tenancy  from  year  to  year : 
Clayton  v.  HUngicorth,  10  Hare,  451. 

The  Court  occasionally,  in  cases  relating  to  land,  decrees  the  Incidental 
execution  of  incidental  works,  which  it  would  not  decree  if  they  decreed ; 
had  been  the  subject  of  a  separate  contract.  Thus,  where  the 
vendor  of  a  piece  of  land  agreed  to  make  a  road  of  which  the 
purchaser  was  to  have  the  use,  and  the  purchaser  agreed  to 
spend  a  sum  of  3,000/.  at  least  in  building  a  house  on  the 
premises,  it  was  held  that  these  stipulations  would  not  prevent 
specific  performance :   Wells  v.  Maxwell,  32  Beav.  408. 

As  between  the  owner  and  the  builder,  specific  performance  Not  of  an 
has  never  been  decreed  of  an  agreement  to  build  a  house ;  for  to  build, 
"if  A.  will  not  do  it,  B.  may  :"  Errington  v.  Aynesly,  2  Bro.  C. 
C.  341.  But,  as  between  lessor  and  lessee,  there  was  much 
conflict  of  judicial  opinion  in  the  earlier  cases.  Thus,  Lord 
Hardwicke  is  reported  to  have  said,  "  Upon  a  covenant  to  build, 
the  plaintiffs  are  clearly  entitled  to  come  into  this  Court  for  a 
specific  performance  ;  otherwise  on  a  covenant  to  repair :  "  City 
of  London  v.  Nash,  3  Atk.  512,  515.  To  the  same  effect  are 
Allen  V.  Harding,  2  Eq.  Ca.  Abr.  17 ;  Mosely  v.  Virgin,  3  Yes. 
184 ;  Pcmhrche  v.  Thorpe,  3  Sw.  437,  n. ;  but  the  contrary  is 
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expressly  laid  down  Ly  Lord  Thurlow,  on  the  principle  that 
"  he  could  no  more  undertake  the  conduct  of  a  rebuilding  than 
of  a  repair :  "  Lucas  v.  Commcrford,  3  Bro.  C.  C.  166. 

It  is  now  clearly  settled  that  the  Court  will  not  specifically 
enforce  a  contract  to  build  a  house  :  Brace  v.  Wehnert,  25  Beav. 
348,  351 ;   Wilkinson  v.  Clements,  L.  E.  8  Ch.  96. 

An  agreement  for  a  lease,  however,  may  be  specifically  en- 
forced, although  it  contains  stipulations  as  to  repairs :  Paxton  v. 
Newton,  2  Sm.  &  Gr.  437 ;  and  the  construction  of  works  by  a 
railway  company  may  be  enforced,  although  the  agreement  pro- 
vides for  their  being  kept  in  repair  :  Lytton  v.  G.  N,  Ry.  Co.,  2 
K.  &  J.  394  ;  and  where  an  agreement  for  a  lease  contains  stipu- 
lations for  the  execution  of  certain  works,  specific  performance 
may  be  ordered  as  to  the  lease,  and  damages  given  for  the  non- 
execution  of  the  works  :  Kay  v.  Johnson,  2  H.  &  M.  118  ;  Mid- 
dleton  V.  Greenwood,  2  De  Gr,  J.  &  S.  142.  A  building  agree- 
ment, moreover,  may  be  divisible,  so  that  the  assignee  of  the 
builder  may  call  for  a  lease  of  one  plot  of  ground  on  which  the 
houses  have  been  finished,  without  assuming  the  responsibilities 
of  the  builder  in  respect  of  the  unfinished  works :  Wilkinson  v. 
Clements,  L.  E.  8  Ch.  96. 

Although  the  established  rule  is,  that  specific  performance 
will  not  be  decreed  of  an  agreement  to  build,  yet  Lord  Eosslyn, 
L.  C,  stated  that  the  rule  "  certainly  admits  this  qualification 
— if  the  transaction  and  agreement  is  in  its  nature  defined, 
perhaps  there  would  not  be  much  difficulty  to  decree  specific 
performance : "  Mosely  v.  Virgin,  3  Yes.  184,  185.  Lord 
Justice  Fry,  after  referring  to  this  dictum,  in  terms  of  hesitating 
approval,  adds  : — "  But  whether  the  Coui*t  will,  or  will  not,  in- 
terfere to  enforce  all  such  contracts  when  definite,  it  appears  to 
be  settled  that  it  will  assume  jurisdiction  when  we  have  the  fol- 
lowing three  circumstances.  First,  that  the  work  to  be  done  is 
defined ;  secondly,  that  the  plaintiff  has  a  material  interest  in 
its  execution,  which  cannot  adequately  be  compensated  for  by 
damages  ;  and,  thirdly,  that  the  defendants  have  by  the  contract 
obtained  from  the  plaintiff  possession  of  the  land  on  which  the 
work  is  to  be  done  :  "  Fry  on  Specific  Performance,  p.  38. 

Where  a  railway  company  acquires  land  under  an  agreement 
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which  provides  for  the  construction  of  accommodation  works,   ^^-  xxviii. 

the  Court  frequently  orders  the  company  to  construct  the  works  '— 

in  specie :  Storer  v.  G.  W.  By.  Co.,  2  Y.  &  C.  C.  48  ;  Satider- 
son  V.  Coclxcr mouth  By.  Co.,  11  Beav.  497;  affirm.  L.  C.  2  Hall  & 
T.  327 ;  WiUon  v.  Furness  By.  Co.,  L.  E.  9  Eq.  28  ;  Greene  v. 
West  Cheshire  By.  Co.,  L.  E.  13  Eq.  44. 

As  to  agreements  for  the  construction  of  a  station,  see  Hood  Construction 
V.  JSf.  E.  By.  Co.,  L.  E.  5  Ch.  525  ;  Wilson  v.  Northampton  and  ^  ^    ^°^ 
Banbury  By.  Co.,  L.  E.  9  Ch.  279. 

Where  the  legal  remedy  by  way  of  damages  gives  adequate  Damages  in 
relief,  the  Court  will  not  grant  specific  performance,  which,  ac-  performance, 
cording  to  Lord  Kenyon,  "  is  only  decreed  when  the  party  wants 
the  thing  in  specie,  and  cannot  have  it  any  other  way  : "  Erring^ 
ton  V.  Aynshj,  2Bro.  C.  C.  341.  Thus,  when  there  was  a  cove- 
nant to  "make  good  a  gravel  pit "  at  the  end  of  the  term,  the 
lessor  was  left  to  his  remedy  at  law :  Flint  v.  Brandon,  8  Yes. 
159.  On  the  same  ground,  specific  performance  was  refused  of 
an  agreement  to  work  a  quarry :  Booth  v.  Bollard,  4  Y.  &  C. 
Ex.  61. 

Specific  performance  will  not  be  decreed  if  it  would  be  im-  Not  decreed 
possible,  or  highly  inconvenient,  for  the  Court  to  see  that  its  vision  neces- 
order  was  obeyed.     On  this  ground  it  refuses  to  "undertake  ^^^' 
either  the   construction   of   a  railway,  the  management   of   a 
brewery,  or  the  management  of  a  colliery,  or  anything  of  the 
kind.     It  will  appoint  a  receiver  or  manager  in  certain  cases, 
but  for  this  Court  to  undertake  the  working  of  a  colliery,  for 
this  Court  to  superintend  workings  of  this  description,  is  entirely 
out  of  the  question:"  per  Malins,  Y.-C,    Wheatley  v.    West- 
minster Brynibo  Coal  Co.,  L.  E.  9  Eq.  538,  552. 


444 


SPECIFIC  PERFORMANCE. 


Ch.  XXVIII. 

8.2. 


Parties  to  the 
contract 
should  be  the 
parties  to  the 
suit. 


Persons  inte- 
rested in  the 
estate. 


Mortgagees. 


Parties  to  the 
conveyance. 
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the  deeds. 


Adverse 
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Sect.  2.— The  Plaintifs  Case. 

Assuming  that  a  binding  and  enforceable  contract  has  been 
entered  into,  which  one  party  neglects  or  refuses  to  carry  out, 
and  that  an  action  for  specific  performance  is  about  to  be 
instituted,  the  first  thing  to  be  ascertained  is  the  persons  who 
should  be  named  as  plaintiff  and  defendant  respectively. 

The  general  rule  as  to  parties  in  suits  for  specific  performance 
is  that  the  parties  to  the  contract,  or  their  representatives,  are 
the  necessary  and  sufficient  parties  to  the  suit :  Humphreys  v. 
Hollis,  Jac.  73,  75  ;  Petre  v.  Buncombe^  7  Hare,  24,  28 ;  Fry  on 
Sp.  Perf.  62,  73;  DanieU,  Ch.  Pr.  227. 

Accordingly,  persons  who  claim  an  interest  in  the  estate,  but 
who  were  not  parties  to  the  contract,  should  not  be  made 
defendants :  Mole  v.  Smith,  Jac.  490  ;  Robertson  v.  G.  W.  Rail. 
Co.,  10  Sim.  314 ;  or  co-plaintiffs  :  Wood  v.  White,  4  My.  &  Cr. 
460,  483. 

Mortgagees  are  not  proper  parties,  whether  the  contract  is 
for  the  sale  of  the  equity  of  redemption  or  of  the  property  free 
from  incumbrances  :  Tasker  v.  Small,  3  My.  &  Cr.  63 ;  Hall  v. 
Later,  3  Y.  &  C.  Ex.  191. 

So  mortgagees  with  notice  of  a  prior  contract  to  grant  a  lease 
are  not  proper  parties  to  an  action  for  specific  performance  of 
the  contract :  Long  v.  Bowring,  33  Beav.  585. 

Although  persons  may  be  necessary  parties  to  the  conveyance, 
they  should  not  be  made  parties  to  the  action,  unless  they 
entered  into  the  contract :  Pater  son  v.  Long,  5  Beav.  186 ; 
Halifax  Joint  Stock  Banking  Co.  v.  Soicerby  Bridge  Town  Hall 
Co.,  W.  N.  (1881),  Q6. 

Persons  who  are  in  possession  of  the  title  deeds  should  not  on 
that  account  be  made  parties  to  an  action  against  the  vendor : 
M^Namara  v.  Williams,  6  Yes.  143  ;  Femvick  v.  Reed,  1  Mer. 
114;  Muston  v.  Bradshaw,  15  Sim.  192. 

A  mere  stranger,  claiming  under  an  adverse  title,  cannot 
be  made  a  party  to  a  suit  for  specific  performance  :  Be  Hoghton 
V.  Money,  L.  E.  2  Ch.  164,  170.  But  a  person  who  has  con- 
tracted for  a  lease  of  mines  may  bring  in,  as  a  third  party,  under 
Ord.  XYI.  r.  48,  the  claimant  who  disputes  the  lessor's  title. 
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No   counter-claim,   however,   can    be   delivered   by   the   third   Ch.  XXVIII. 
party :  Eden  v.  Weanlale  Iron  and  Coal  Co.,  28  Ch.  D.  333.  — 

A  stranger  who  claims  not  by  a  paramount  title,  but  under 
the  contract,  may  be  made  a  party.  A  person,  for  example,  who 
claims  an  interest  in  the  purchase-money  thereby  adopts  the 
contract,  and  may  be  joined  as  a  defendant :  West  Midland 
Rail  Co.  V.  Nixon,  1  H.  &  M.  176. 

When  the  vendor  enters  into  two  successive  contracts  for  the  Inconsistent 
sale  of  the  same  property  to  different  persons,  the  second  pur- 
chaser may  be  made  a  defendant  to  an  action  for  specific  per- 
formance by  the  first,  if  he  insists  on  the  benefit  of  his  contract : 
Spence  v.  Sogg^  1  Coll.  225  ;  Shaw  v.  Thachray,  1  Sm.  &  Gr. 
537 ;  see,  however.  Cutis  v.  Thodey,  13  Sim.  206.  And  if 
the  second  purchaser  has,  after  notice  of  the  first  contract, 
obtained  a  conveyance  of  the  legal  estate,  the  Court  will,  in  an 
action  for  specific  performance  by  the  first  purchaser,  compel 
him  to  convey  the  estate  to  the  plaintiff:  Potter  v.  Sanders, 
6  Hare,  1. 

And  it  would  seem  that  the  second  purchaser  might,  in  like 
manner,  make  the  first  purchaser  a  defendant  to  his  suit  for 
specific  performance  against  the  vendor,  alleging  the  invalidity 
of  the  first  agreement. 

Again,  if  the  vendor  of  leaseholds  surrenders  the  lease  and 
accepts  a  new  one,  containing  a  covenant  against  assignment 
without  licence  of  the  lessor,  the  lessor  may  be  made  a  defen- 
dant if  a  case  of  acquiescence  can  be  made  out :  Willmott  v. 
Barber,  15  Ch.  D.  96. 

It  seems  that  the  vendor  cannot  enforce  specific  performance  Sub-pur- 
directly  against  a  sub-purchaser  (Chadivick  v.  Maden,  9  Hare, 
188 ;  see  Fenwick  v.  Bulman,  L.  E.  9  Eq.  165),  unless  he  has 
been  substituted  for  the  original  purchaser,  and  accepted  as  such 
by  the  vendor  {Holden  v.  Hayn,  1  Mer.  47)  ;  in  which  event 
the  original  purchaser  should  not  be  a  party :  Hall  v.  Laver,  3 
Y.  &  C.  Ex.  191. 

The  purchaser  and  the  sub-purchaser  may  join  as  co-plaintiffs : 
Nclthorpe  V.  Ilolgate,  1  Coll.  203. 

An  exception  to  the  general  rule,  that  the  rights  of  third  Voluntary- 
parties  are  not  to  be  involved  in  actions  for  the  specific  per- 
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Ch.  XXVIII.   formancG  of  contracts,  is  furnished  by  the  cases  of  voluntary 

settlements.     For  it  is  clearly  established  that  a  purchaser  who 

finds  a  settlement  in  his  way  is  entitled  to  have  the  question 
tried  whether  it  is  voluntary  or  not.  "  That  is  a  question 
which  cannot  be  tried  between  the  vendor  and  the  persons  in- 
terested under  the  settlement,  for  the  settlement  is  binding 
upon  the  vendor.  It  is  a  question  which  can  be  tried  only  by 
the  purchaser,  and  if  to  be  tried  with  him,  I  see  no  reason  why 
it  should  not  be  tried  in  a  suit  for  specific  performance,  rather 
than  be  made  the  subject  of  a  distinct  and  separate  suit,  the 
more  so,  as  it  is  a  question  which  affects  the  validity  no  less 
than  the  performance  of  the  contract : "  per  Turner,  L.  J"., 
Townend  v.  Toker,  L.  K.  1  Ch.  446,  457 ;  and  see  Holford  v. 
Holford,  1  Oh.  Ca.  216  ;  Buckle  v.  Mitchell,  18  Yes.  100. 
Lease  by  In  the  interests  of  lessees  and  purchasers,  the  legislature  has, 

mortgagee,  °^  in  several  instances,  conferred  on  persons  having  qualified  or 
limited  interests  powers  of.  making  contracts  binding  upon  the 
land.  Thus,  by  the  Conveyancing  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  18,  a  mortgagor  or  mortgagee,  while  in  possession,  has 
certain  powers  of  granting  leases,  and  the  section  provides  that, 
"  a  contract  to  make  or  accept  a  lease  under  this  section  may  be 
enforced  by  or  against  every  person  on  whom  the  lease,  if 
granted,  would  be  binding." 

This  evidently  introduces  an  exception  to  the  general  rule 
as  to  parties  in  actions  for  specific  performance ;  for  the  mort- 
gagee's contract  may  be  enforced  against  the  mortgagor  after 
redemption  or  recovery  of  possession ;  and  in  like  manner  the 
mortgagee  who  has  entered  into  possession,  after  the  mortgagor 
has  made  a  valid  contract  for  a  lease,  may  be  sued  for  specific 
performance  of  the  contract. 
Contracts  by  Again,  the  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38), 
s.  31,  empowers  the  tenant  for  life  and  other  limited  owners  (see 
sect.  58)  to  contract  for  the  sale,  exchange,  partition,  mortgage, 
or  charge  of  the  settled  land  ;  and  further  provides  that  "  every 
contract  shall  be  binding  on  and  shall  enure  for  the  benefit  of 
the  settled  land,  and  shall  be  enforceable  against  and  by  every 
successor  in  title  for  the  time  being  of  the  tenant  for  life  [or 
other   limited  owner'],  and  may  be  carried  into  effect  by  any 
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sucli  successor ;  but  so  that  it  may  "be  varied  or  rescinded  by   ^^-  xxviii. 


any  such  successor,  in  the  like  case  and  manner,  if  any,  as  if  it 
had  been  made  by  himself." 

Under  this  section  the  benefit  and  the  burthen  of  the  contract 
are  handed  on  from  the  limited  owner  to  his  successor,  who 
may  accordingly  be  either  plaintiff  or  defendant  in  an  action 
on  a  contract  to  which  he  was  no  party. 

The  same  state  of  circumstances  arises  when  a  contract  is  Contracts 
made  by  the  donee  of  a  power  who  dies  before  completion.  It  ^  powers, 
is  settled  that  the  contract  is  enforceable  by  or  against  the 
remainderman  if  the  contract  was  made  pursuant  to  the  power : 
Shannon  v.  JBradstreet,  1  Sch.  &  L.  52 ;  but  if  the  contract  is 
not  within  the  power  of  the  limited  owner,  the  remainderman, 
though  able  and  willing  to  carry  it  out,  cannot  enforce  specific 
performance :  Hicketts  v.  Belly  1  De  Gr.  &  S.  335 ;  and  see  Long 
V.  Crosslei/y  13  Ch.  D.  388;  Davis  v.  Harford,  22  Ch.  D. 
128. 

When  a  contract  is  entered  into  by  an  agent,  the  principal  Contracts  by 
may  sue  or  be  sued  without  bringing  the  agent  before  the 
Court :  Dan.  Ch.  Pr.  204  ;  see  Commins  v.  Scott,  L.  E.  20 
Eq.  11,  16.  But  the  agency,  if  it  does  not  appear  on  the  face 
of  the  contract,  must  be  proved  aliunde.  If  the  plaintiff  can- 
not prove  the  agency  of  the  person  who  signed  the  agreement, 
he  must  be  made  a  party ;  and  in  that  event  alternative  relief 
may  be  claimed  against  the  alleged  principal  and  agent :  Hon- 
duras  Inter-Oceanic  Rail.  Co.  v.  Lefevre,  2  Ex.  D.  301 ;  Child  v. 
Stenning,  5  Ch.  D.  695  ;  7  Ch.  D.  413.  See  also  E.  S.  C.  1883, 
Ord.  XYI.  r.  7. 

The  general  rule,  however,  is  that  an  agent  should  not  be 
made  a  party  to  an  action  for  specific  performance :  Dan.  Ch. 
Pr.  205. 

An  auctioneer,  holding  the  deposit  for  the  party  ultimately  Auctioneer, 
entitled,  may  be  made  a  defendant.  But  the  established  prac- 
tice is  not  to  make  him  a  party  unless — (1)  he  has  refused  to 
pay  the  deposit  into  Court ;  or  (2)  the  deposit  is  of  large  amount 
and  is  retained  by  him :  Earl  of  Egmont  v.  Smith,  6  Ch.  D. 
469 ;  or  (3)  he  has  threatened  to  pay  over  the  deposit  to  the 
other  party :  Ciitts  v.  Thodeg,  13  Sim.  206. 
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The  solicitor  of  the  vendor  who  has  received  the  deposit  as  a 
stakeholder,  and  improperly  parted  with  it,  may  be  made  a 
defendant :    Wiggins  v.  Lord,  4  Beav.  30. 

The  Court  discourages  the  practice  of  making  solicitors  or 
others,  who  are  properly  witnesses,  parties  to  suits,  with  the 
object  of  charging  them  with  costs :  Barnes  v.  Addy,  L.  E.  9 
Ch.  244 ;  BurstaU  v.  Beyfus,  26  Ch.  D.  35.  A  solicitor  need 
not  be  made  a  party  because  he  has  the  title  deeds  in  his  posses- 
sion :  Fenivick  v.  Reed,  1  Mer.  114  ;  but  if  he  has  mixed  himself 
up  with  the  fraud  of  his  client  he  may  be  made  a  party :  Bowles 
V.  Stewart,  1  Sch.  &  L.  209  ;  Phosphate  Setcage  Co.  v.  Hartmont, 
5  Ch.  D.  394  ;  see  Baker  v.  Loader,  L.  E.  16  Eq.  49. 

Another  group  of  exceptions  to  the  general  rule  as  to  parties 
presents  itself  in  cases  where  there  has  been  an  assignment  of 
the  contract  or  the  property.  The  assignee  of  a  contract  which 
does  not  require  any  skill  or  discretion  for  its  performance  may 
sue  the  other  party  to  the  contract,  unless  an  intention  to  the 
contrary  can  be  collected  from  the  agreement.  Thus,  specific 
performance  of  an  agreement  for  a  lease  may  be  enforced  in 
favour  of  the  assigns  of  the  intended  lessee  :  Croshie  v.  Tooke, 
1  Myl.  &  K.  431  ;  Morgan  v.  Rhodes,  ibid.  435 ;  Buckland  v. 
Fapillon,  L.  E.  2  Ch.  67  ;  unless  it  was  part  of  the  agreement 
that  the  lease  when  granted  should  not  be  assigned  without  the 
licence  of  the  lessor  :  Weather  all  v.  Geering,  12  Yes.  504 ;  and 
see  Dowell  v.  Lew,  lY.&G.  C.  345. 

So  an  agreement  for  the  sale  of  an  estate  may  be  assigned  or 
charged,  and,  upon  notice,  the  vendor  becomes  bound  to  convey 
to  the  assignee  :  Wood  v.  Griffith,  1  Sw.  43,  56 ;  Shaw  v.  Foster, 
L.  E.  5  H.  L.  321,  333,  338.  But  where  the  notice  given  to 
the  vendor  is  not  of  a  valid  assignment  of  the  contract,  but 
merely  of  an  agreement  to  execute  such  an  assignment  upon 
request,  the  vendor  is  not  bound  to  inquire  whether  that  agree- 
ment has  been  carried  out,  and  may  complete  the  contract  with 
the  original  purchaser :  Shaw  v.  Foster,  supra.  See  also  Anon. 
V.  Walford,  4  Euss.  372. 

So,  a  covenant,  giving  the  purchaser  a  right  of  pre-emption 
in  respect  of  the  mines  under  the  property  sold,  has  been  speci- 
fically enforced  in  an  action  by  the  assigns  of  the  pui'chaser 
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against  the  devisees  of  the  vendor :  Binnwgham  Canal  Co.  v.    Ch.  xxviii. 
Cartwright,  11  Ch.  D.  421.  ^— 


The  vendor  may  also,  of  course,  sell  or  charge  the  benefit  of  Assignees  of 
the  agreement;  and  a  purchaser  from  him  with  notice  of  the 
contract  will  be  bound  to  carry  it  out :  Potter  v.  Sanders,  6 
Hare,  1. 

On  the  death  of  the  vendor  before  completion  his  personal  Death  of  the 
representative  may  sue  or  be  sued  for  the  specific  performance 
of  the  contract ;  but  in  both  cases  the  heir  (JRoheHs  v.  Marchant, 
1  Ph.  370),  or  the  devisee  {Williams  v.  Glenton,  L.  E.  1  Ch. 
200),  is  a  necessary  party.  And  this  rule  does  not  seem  to 
have  been  affected  by  the  4th  section  of  the  Conveyancing  Act, 
1881,  which  enables  the  personal  representatives  of  a  deceased 
vendor  to  convey  the  legal  estate  to  the  purchaser,  where  there 
is  "  a  contract  enforceahle  against  the  heir  or  deviseeP 

If  the  purchaser  dies  before  completion  his  heir  or  devisee  Death  of  the 
may  enforce  the  contract  if  it  was  binding  upon  the  contracting  ^^^^  ^^^^* 
parties :  Buchnaster  v.  Sarrop,  7  Yes.  341 ;  and  the  heir  or 
devisee  not  being  entitled  to  require  payment  of  the  purchase- 
money  out  of  the  personal  estate  of  the  deceased  (see  40  &  41 
Vict.  c.  34),  the  personal  representative  should  not  now  be  made 
a  party.  Secus,  however,  when  the  vendor  seeks  to  enforce  the 
contract,  for  the  heir  or  devisee  might  disclaim,  and  the  personal 
obligation  of  paying  the  purchase-money  might  continue  to  bind 
the  estate  of  the  deceased. 

The  bankruptcy  of  either  party  destroys  the  mutuality  of  the  Banki-uptcy. 
contract,  for  the  trustee  in  bankruptcy  may  enforce,  but  is  not 
bound  by  the  bankrupt's   contract ;    see  the  Bankruptcy  Act, 
1883  (46  &  47  Yict.  c.  52),  s.  55 ;  Ex  parte  Barrell,  L.  E.  10 
Ch.  512 ;  Eollomy  v.  York,  25  W.  E.  627. 

The  business  assigned  by  the  Judicature  Act,  1873,  s.  34,  to  The  writ, 
the  Chancery  Division  includes  "  the  specific  performance  of 
contracts  between  vendors  and  purchasers  of  real  estates  in- 
cluding contracts  for  leases ;  "  and  a  form  for  the  indorsement 
of  the  writ  of  summons  is  supplied  by  E.  S.  C.  1883,  Appx.  A., 
Part  III.,  Sect.  1,  No.  9.     It  is  as  follows  :— 

"  The  plaintiff's  claim  is  for  specific  performance  of  an  agree- 
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Ch.  XXVIII. 
s.  2. 


ment  dated  the 


day  of 


-,  for  the  sale  by  the 


Claim  for 
recovery  of 
possession. 


Appearance. 


Defence  de- 
livered after 
time  has 
expired. 


Pleading. 


plaintiff  to  the  defendant  of  certain  [^freehoW]  hereditaments 
at ," 

This  can  be  easily  adapted  to  the  case  of  an  agreement  for 
purchase  by  the  plaintiff,  an  agreement  to  grant  or  take  a  lease, 
or  an  agreement  contained  in  several  documents. 

In  cases  where  it  is  necessary  to  recover  actual  physical  pos- 
session of  the  land,  leave  should  be  obtained  before  the  issue  of 
the  writ  to  join  the  two  causes  of  action,  specific  performance 
and  recovery  of  land.     See  E.  S.  C,  Ord.  XYIII.  r.  2. 

If  the  defendant,  having  been  duly  served  with  the  writ,  fails 
to  enter  an  appearance  within  the  proper  time,  the  plaintiff 
should  file  a  proper  affidavit  of  service  and  a  statement  of  claim, 
and  thereupon  the  action  may  proceed  as  if  the  defendant  had 
appeared:  E.  S.  C.  1883,  Ord.  XIII.  r.  12  ;  that  is  to  say,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment,  and 
such  judgment  shall  be  given  as  upon  the  statement  of  claim 
the  Court  or  a  judge  shall  consider  the  plaintiff  to  be  entitled 
to :  E.  S.  C.  1883,  Ord.  XXYII.  r.  11. 

A  defence,  however,  delivered  after  the  proper  time,  but 
before  judgment,  cannot  be  treated  as  a  nullity,  but  will  be 
taken  into  account  by  the  Court  on  the  hearing  of  the  motion : 
Gill  V.  Woodfin,  25  Ch.  D.  707 ;  GihUmjs  v.  Strong,  26  Ch.  D. 
66.  And  any  judgment  by  default  may  be  set  aside  upon  such 
terms  as  to  costs  or  otherwise  as  the  Court  or  a  judge  may  think 
fit:  E.  S.  C.  1883,  Ord.  XXYII.  r.  15. 

As  a  general  rule,  of  course,  the  defendant  enters  an  appear- 
ance ;  and  he  may,  either  at  the  time  of  doing  so,  or  within 
eight  days  thereafter,  require  a  statement  of  claim  to  be  de- 
livered. The  plaintiff  must  comply  with  this  requisition  within 
five  weeks  from  the  receipt  of  such  notice.  He  may  also,  within 
six  weeks  from  the  defendant's  appearance,  deliver  a  statement, 
although  not  required  to  do  so  :  E.  S.  C.  1833,  Ord.  XX.  r.  1. 

A  form  of  statement  of  claim  will  be  found  in  the  E.  S.  C, 
Appx.  C,  Sect.  2,  No.  12  (sanctioned  Ord.  XIX.  r.  5),  but  the 
pleader  will  in  few  cases  be  able  to  adopt  without  considerable 
addition  this  extremely  concise  precedent.  Whenever  the  con- 
tents of  any  document  are  material,  the  effect  should  be  stated 
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without  setting  out  the  whole  or  any  part  thereof,  unless  the   ^^-  xxviil. 
precise  words  are  material :  R.  S.  C,  Ord.  XIX.  r.  21.  '— 


The  plaintiff's   case  may  rest,   not  upon  an  agreement  in  Alternative 

relief, 
writing,  but  upon  a  parol  contract  part  performed  {ante,  p.  25), 

or  he  may  seek  specific  performance  with  compensation  {ante, 
p.  364),  or  ask  to  have  the  agreement  rectified  and  then  per- 
formed {antey  p.  422),  or  frame  his  case  alternatively  for  specific 
performance  or  damages  {2)ost,  sect.  7),  or  for  specific  perform- 
ance or  rescission,  if  the  defendant  is  unahle  to  carry  out  the 
contract:  Costigan  v.  Hastkr,  2  Sch.  &  L.  160,  166;  Clarke  v. 
Faux,  3  Russ.  320.  But  he  cannot,  it  is  conceived,  ask  for 
specific  performance,  or,  in  the  alternative,  for  rescission  on  the 
ground  of  fraud  or  mistake ;  see  Cawley  v.  Foole,  1  H.  &  M. 
50.  He  must  either  adopt  or  repudiate  the  contract  {Gray  v. 
Fowler,  L.  R.  8  Ex.  249),  although  if  he  adopts  it  he  may  fairly 
ask  the  Court  to  set  aside  the  transaction  if  it  cannot  be  fully 
carried  out. 

The  plaintiff  may,  however,  affirm  the  contract,  and  at  the 
same  time  sue  for  damages  in  respect  of  fraudulent  representa- 
tions. See  Bock  Portland  Cement  Co.  v.  Wilson,  31  W.  R.  193; 
and  further  as  to  alternative  relief  :  Raivlings  v.  Lambert,  1 
J.  &  H.  458  ;  Clark  v.  Lord  Rivers,  L.  R.  5  Eq.  91 ;  Evans  v. 
Buck,  4  Ch.  D.  432  ;  Child  v.  Stenning,  5  Ch.  D.  695  ;  Bagot  v. 
Easton,  7  Ch.  D.  1 ;  Car  gill  v.  Boicen,  10  Ch.  D.  502  ;  Evans  v. 
Davis,  10  Ch.  D.  747 ;  R.  S.  C.  1883,  Ord.  XYI.  rr.  4,  7 ;  Ord. 
XIX.  r.  24  ;  Ord.  XX.  r.  6. 

Where  the  plaintiff  failed  to  make  out  a  case  for  specific  per-  Amendmont. 
formance  he  was  allowed  by  the  Coui't  of  Appeal  to  amend  his 
claim  by  asking  for  the  return  of  the  deposit :  Howe  v.  Smith, 
27  Ch.  D.  89.     See  Hipgrave  v.  Case,  28  Ch.  D.  56. 

It  is  important  to  remember  that  whenever  a  contract  is  to  be  Contract  by 

letters. 

implied  from  a  series  of  letters  or  conversations,  or  otherwise 
from  a  number  of  circumstances,  it  is  sufficient  to  allege  such 
contract  as  a  fact,  and  to  refer  generally  to  such  letters,  con- 
versations, or  circumstances  without  setting  them  out  in  detail : 
R.  S.  C.  Ord.  XIX.  r.  24. 

It  has  been  already  stated   {ante,  p.  421)  that  the  plaintiff  Parol  varia- 
cannot  enforce  specific  performance  of  a  written  agreement  with 
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Ch,  XXVIII.   a  parol  variation,  whether  such  variation  was  introduced  at  the 

'- date  of,  or  subsequently  to,  the  agreement  in  writing.     Nor 

can  a  defendant  set  up  a  subsequent  parol  agreement  as  a 
defence  to  the  plaintiff's  claim.  It  follows,  therefore,  that  the 
plaintifP,  when  parol  negotiations  have  followed  the  written 
agreement,  may  offer  in  his  statement  of  claim  to  perform  such 
of  the  parol  stipulations  as  are  in  favour  of  the  defendant,  and 
that  the  Court  will  decree  specific  performance  of  the  agreement 
with  those  variations,  if  the  defendant  elects  to  take  advantage 
of  them,  and  if  he  does  not  so  elect,  will  decree  specific  perform- 
ance of  the  original  agreement:  Rohinson  v.  Page,  3  Euss.  114. 
See  also  Martin  v.  Pycroft,  2  De  Q.  M.  &  G-.  785. 

Where  a  written  agreement  is  ambiguous  in  its  terms,  and 
the  plaintiff  insists  upon  one  construction,  the  defendant  on 
another,  the  former  cannot,  after  failing  to  convince  the  Court 
that  his  construction  is  the  true  one,  obtain  specific  performance 
according  to  the  defendant's  contention :  Clowes  v.  JUgginson, 
1  Yes.  &  B.  524.  It  is  different,  however,  when  the  Court  can 
construe  the  agreement  with  reasonable  certainty,  and  arrives  at 
the  conclusion  that  there  was  a  contract  in  the  sense  contended 
for  by  the  defendant.  In  that  case  the  plaintiff  may  abandon 
his  own  construction  and  obtain  specific  performance  according 
to  the  true  construction  of  the  agreement ;  see  Preston  v.  Luck, 
27  Ch.  D.  497. 

The  difiiculties  in  the  plaintiff's  way  will  become  apparent  in 
the  discussion  of  the  defendant's  case,  which  is  treated  in  the 
next  section. 


Ambiguous 
agreement. 


Statement  of 
defence. 


Sect.  3. — The  Defendants  Case, 

"Within  ten  days  from  the  delivery  of  the  statement  of  claim, 
or  from  the  time  limited  for  appearance,  the  defendant  must 
deliver  his  defence,  imless  the  time  is  extended  by  the  Court  or 
a  judge :  E.  S.  C,  Ord.  XXI.  r.  6 ;  and  as  to  extending  the 
time,  see  Ord.  LXIV.  rr.  7,  8. 
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There  is  great  variety  in  the  defences  which  may  be  raised  in   Ch.  xxviil. 

cases  of  specific  performance;  and  a  good  many  have  been  — 

necessarily  considered  in  the  preceding  pages.  Here  it  is  pro- 
posed to  classify  the  grounds  of  defence,  and  to  offer  a  few 
observations  on  those  branches  of  the  subject  which  have  not  as 
yet  been  fully  treated. 

A  clear  distinction  must,  in  the  first  place,  be  drawn  between  I^egal  and 
legal  and  equitable  grounds  of  defence.  Both  are  available  in  defences, 
answer  to  a  claim  for  specific  performance,  but  the  former  alone 
are  taken  into  account  in  an  action  for  damages ;  and,  as  the 
two  forms  of  action  are  frequently  united,  the  importance  of  the 
distinction  is  at  once  apparent.  Specific  performance  is  an 
appeal  to  the  equitable  jurisdiction  of  the  Court,  and  the  grant- 
ing or  withholding  of  that  relief  has  always  been  considered  to 
rest  on  the  exercise  of  a  judicial  discretion.  Many  circum- 
stances are  taken  into  account  which  have  no  place  in  the  mind 
of  a  judge  who  is  trying  a  purely  legal  right  like  that  of 
damages  for  breach  of  contract. 

Among  the  legal  defences  which  may  be  raised,  are  included  Legal 

CIGf  cue  GS 

those  which  deny  the  contract,  or  its  legal  validity,  those  which 
assert  that  though  there  once  was  a  contract  it  has  been 
rescinded ;  and  those  which  set  up  a  breach  of  contract  by  the 
plaintiff,  so  serious  in  its  character  as  to  preclude  him  from 
suing. 

The  defences  on  equitable  grounds  depend  mainly  on  matters  Equitable 
outside  the   contract,  as,  for  example,  great  hardship  to  the 
defendant,  his  incapacity  to  carry  out  the   contract,  and  the 
laches    or    delay   of    the    plaintiff    in    the    assertion    of    his 
rights. 

The  various  grounds  of  defence  are  contained  in  the  following  Summary  of 

,   ,  ,  defences. 

table : — 

I.  Legal  grounds  of  defence. 

1.  No  contract. 

2.  Personal  incapacity  of  defendant. 

3.  Contract  illegal. 

4.  Statute  of  Frauds. 

5.  Contract  rescinded. 

6.  Plaintiff's  breach  of  contract. 
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Denial  of  tlie 
contract. 


Repudiation 
of  agreement. 


Negotiation 
not  contract. 


Failure  to 
prove  agree- 
ment. 


No  contract 
as  alleged. 


Personal 
incapacity. 


Lunacy. 


II.  Equitable  grounds  of  defence. 

1.  Unfairness. 

2.  Hardship. 

8.  Contract  not  capable  of  being  executed  : 

(a)  By  the  Court. 

(b)  By  the  defendant. 

4.  Laches  or  delay  of  the  plaintiff. 

The  denial  of  the  contract  goes  to  the  root  of  the  plaintiff's 
case,  and  the  burthen  of  proving  a  concluded  contract  is  on  the 
plaintiff :  Fry,  Sp.  Perf.  119. 

Although  the  plaintiff  produces  an  agreement  valid  on  the 
face  of  it,  the  defendant  may  of  course  show  that  he  was  not  the 
person  who  contracted,  that  his  signature  was  forged,  or,  in  case  of 
agency,  that  the  agent  had  no  authority  to  sign  the  agreement 
in  question. 

More  commonly  the  plaintiff  fails  to  establish  a  contract, 
owing  to  the  transaction  having  been  incomplete;  negotiation 
or  treaty  merely,  and  not  contract.     As  to  this,  see  ante,  p.  58. 

So,  if  the  plaintiff  alleges  an  agreement  contained  in  several 
documents,  and  fails  at  the  trial  to  produce  one  of  them,  or  to 
give  evidence  of  its  contents,  he  cannot  have  either  specific  per- 
formance or  damages :  Post  v.  Marsh,  16  Ch.  D.  395. 

The  defendant,  while  admitting  some  contract,  may  deny  that 
the  agreement  alleged  by  the  plaintiff  contains  the  real  terms  of 
the  bargain.  The  cases  bearing  on  this  point  are  fully  con- 
sidered under  the  head  of  Parol  Evidence,  ante,  p.  421. 

The  personal  incapacity  of  either  party  to  enter  into  a  bind- 
ing contract  is  a  valid  defence  to  the  action  for  specific  perform- 
ance ;  but ''  if  there  was  a  valid  and  binding  contract,  the  super- 
vening incapacity  of  one  party  cannot  deprive  the  other  of  the 
benefit : "  Hall  v.  Warren,  9  Yes.  605,  611 ;  and  see  Owen  v. 
Davies,  1  Yes.  sen.  82. 

If  the  defendant  has  been  found  a  lunatic  from  a  date  prior 
to  the  alleged  contract,  the  plaintiff  cannot  succeed  unless  he 
proves  that  the  defendant  contracted  during  a  lucid  interval : 
Hall  V.  Warren,  9  Yes.  605. 

Insanity  at  the  date  of  the  contract  is  a  bar  to  specific  per- 
formance, but  does  not  necessarily  entitle  the  lunatic  and  his 
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committee  to  rescission :  Niell  v.  Morlcy^  9  Yes.  478  ;  and  it   c^-  xxviii. 

seems  doubtful  whether  a  conveyance  by  a  lunatic  to  a  person  

who  is  ignorant  of  his  state  of  mind  is  void  or  voidable:  Frice 
V.  Berrington,  3  Mac.  &  Gr.  486. 

Contracts  by  infants  are,  with  certain  exceptions  (see  the  Infancy. 
Infants  Eelief  Act,  1874,  37  &  38  Vict.  c.  62,  s.  1),  voidable 
and  not  void.  An  infant  cannot,  therefore,  be  compelled  to 
complete  his  contract ;  nor  can  he,  on  the  ground  of  mutuahty, 
sue  as  plaintiff  while  his  disability  continues :  Flight  v.  Bolland, 
4  Euss.  298 ;  Hargrave  v.  Hargmve,  12  Beav.  408.  Though 
not  bound  to  complete,  he  cannot  recover  his  deposit :  Wilson  v. 
Kearse,  Peake,  Ad.  Cas.  196. 

In  an  early  case  specific  performance  of  an  agreement  to  take 
a  lease  was  decreed,  although  the  plaintiff  was  an  infant  at  the 
date  of  the  agreement.  He  had,  however,  attained  his  majority 
before  filing  the  bill :  Clayton  v.  Ashdown,  9  Yin.  Abr.  393. 

By  the  second  section  of  the  Infants  Belief  Act,  1874,  it  is  Infants 
enacted  that  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy,  whether  there  shaU  or  shall 
not  be  any  new  consideration  for  such  promise  or  ratification 
after  full  age.  This  enactment  appears  to  be  general,  and  not 
confined  to  the  contracts  specified  in  sect.  1 :  Coxhead  v.  Mallis, 
3  C.  P.  D.  439  ;  and  see  Northcote  v.  Doughty,  4  C.  P.  D.  385  ; 
Ditcham  v.  Worrall,  5  C.  P.  D.  410. 

If  this  section  applies  to  contracts  for  leases  or  for  the  sale  or 
purchase  of  land,  there  would  seem  to  be  some  difficulty  in 
maintaining  an  action  for  specific  performance  when  either  of 
the  contracting  parties,  though  since  adult,  was  an  infant  at  the 
date  of  the  contract. 

The  disability  of  coverture  as  regards  contracts  has  been  Married 
abolished  by  the  Married  Women's  Property  Act,  1882  (45  &  "''''^^''^ 
46  Yict.  c.  75),  which  by  sect.  1  (2)  enacts  that  a  married 
woman  shall  be  capable  of  entering  into  ....  any  contract, 
and  of  suing  and  being  sued,  either  in  contract  or  in  tort,  or 
otherwise,  in  all  respects  as  if  she  were  a  feme  sole.  No  pecu- 
liarity, therefore,  arises  in  actions  for  specific  performance  by  or 
against  married  women  in  consequence  of  their  coverture. 
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Illegality. 


Statute  of 
Prauds. 


Breach  of 
contract. 


The  illegality  of  a  contract  or  of  any  part  of  a  contract  is  of 
course  a  bar  to  its  specific  performance,  as  well  as  to  every  other 
proceeding  by  which  either  of  the  parties  may  seek  to  enforce 
it:  Fry,  Sp.  Perf.  209;  and  see  Sykes  v.  Beadon,  11  Ch.  D. 
170,  where  Jessel,  M.  R.,  said,  ''  I  think  the  principle  is  clear 
that  you  cannot  directly  enforce  an  illegal  contract,  and  you 
cannot  ask  the  Court  to  assist  you  in  carrying  it  out.  You 
cannot  enforce  it  indirectly ;  that  is,  by  claiming  damages  or 
compensation  for  the  breach  of  it,  or  contribution  from  the 
persons  making  the  profits  realized  from  it :"  11  Ch.  D.  197. 

It  has  been  held  that  a  freehold  land  society  consisting  of 
more  than  twenty  members  was  not  an  association  for  the  pur- 
pose of  carrying  on  a  business  that  had  for  its  object  the  acqui- 
sition of  gain  within  the  meaning  of  the  Companies  Act,  1862, 
s.  4,  and  therefore  did  not  require  to  be  registered  :  Wigfield  v. 
Potter,  45  L.  T.  612  ;  see  also  Croicther  v.  Thorley,  32  W.  E. 
330 ;  Ee  Siddall,  33  W.  E.  509. 

The  defence  of  the  Statute  of  Frauds  (as  to  which  see  ante^ 
p.  29)  must  be  expressly  raised  by  the  pleadings  (E.  S.  C, 
Ord.  XIX.  r.  15) ;  and  a  denial  of  the  contract  is  construed 
only  as  a  denial  of  the  fact  of  a  contract,  and  not  as  a  denial  of 
its  legality  or  sufficiency  in  law,  whether  with  reference  to  the 
Statute  of  Frauds  or  otherwise  :  Ihid.  r.  20. 

It  is,  of  course,  a  complete  answer  to  the  plaintiff's  claim  for 
specific  performance  to  show  that  the  contract  has  been  lawfully 
rescinded  (see  Chap.  XXX.,  Eescissiok),  even  after  the  com- 
mencement of  the  action  :  Hoy  v.  Smythies,  22  Beav.  510.  And 
if  the  defendant  is  entitled  to  rescind,  although  the  contract 
may  not  have  been  actually  rescinded,  the  Court  will  not 
interfere ;  see  Hotce  v.  Smith,  27  Ch.  D.  89.  This  issue  is 
frequently  raised  by  counterclaim  asking  for  the  formal  rescis- 
sion of  the  contract,  and  the  return  of  the  deposit ;  see  Bed- 
grave  V.  Rurd,  20  Ch.  D.  1 ;  Mullens  v.  Miller,-  22  Ch.  D.  194. 

A  serious  breach  of  the  contract  by  the  plaintiff  disentitles 
him  to  specific  performance.  Thus,  there  are  few  cases  in  which 
the  vendor  who  has  misdescribed  the  property  can  enforce 
specific  performance,  even  with  compensation ;  see  ante,  Ch. 
XXV.,  Misdescription  a?jd  Compensation,  p.  364.     So,  if  the 
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vendor  fails  to  show  a  title  according  to  the  contract,  the  issue   Ch.  xxviii. 
may  sometimes  be  successfully  raised  by  the  defence :    Fry, ~ 


Sp.  Perf .  382 ;  and  see  posty  Reference  of  Title. 

As  stated  in  a  subsequent  chapter  (Common  Law  Eemedies,  Dependent 
p.  492),  the  ordinary  stipulations  in  an  agreement  for  the  sale  ^  ^P  **  ^®^- 
and  purchase  of  land  are  "  mutually  dependent ; "  that  is  to  say, 
neither  party  can  sue  on  the  agreement  imless  he  has  performed 
his  part.  This  applies  to  specific  performance  as  well  as  to  the 
legal  remedies ;  and  it  is  accordingly  a  valid  defence  to  show 
that  the  plaintiff  has  not  performed,  or  is  incapable  of  per- 
forming, the  stipulations  agreed  to  on  his  part. 

The  defences  resting  upon  equitable  grounds  interpose  a  bar  Defence  on 
to  the  exercise  of  the  discretionary  jurisdiction  of  specific  per-  grounds. 
f ormance,  but  furnish  no  answer  to  the  legal  remedy  under  the 
contract.  It  was  in  this  large  class  of  cases  that  the  order 
formerly  ran, — Dismiss  the  plaintiff's  bill  without  prejudice  to 
an  action  at  law.  Since  the  Judicature  Act,  no  such  order  has 
been  made,  and  the  settled  practice  is  to  consider  the  question 
of  damages  in  the  Chancery  Division :  Tamplin  v.  James,  15 
Ch.  D.  215. 

A  slight  misrepresentation  or  concealment,  which  would  not  Unfairness. 
be  a  ground  for  rescinding  an  executed  contract,  may  furnish  a 
defence  to  an  action  of  specific  performance :  see  ante,  p.  384. 

The  Court  will  not  give  its  assistance  to  a  person  who  has  Intoxication, 
obtained  an  agreement  from  another  in  a  state  of  intoxication  : 
Cooke  V.  Clayu'orth,  18  Yes.  12 ;  Wiltshire  v.  Marshall,  14 
W.  E.  602 ;  Cox  v.  Smith,  19  L.  T.  517  ;  even  where  the  plain- 
tiff had  not  contributed  to  make  the  defendant  drunk,  or  taken 
any  advantage  of  his  situation  :  Cragg  v.  Holme,  18  Ves.  14,  n. 
But  if  the  agreement  be  fair,  the  Court  will  not  order  it  to  be 
delivered  up  :  Cory  v.  Cory,  1  Yes.  sen.  19 ;  secus,  if  the  price 
is  inadequate  :  Davies  v.  Cooper,  5  My.  &  Cr.  270.  The  contract 
of  a  drunken  man  is  voidable  only,  and  not  void,  and  is  there- 
fore capable  of  ratification :  Matthews  v.  Baxter,  L.  E.  8  Ex. 
132.  A  purchaser  with  notice  of  a  prior  agreement  for  sale 
cannot,  as  against  the  first  purchaser,  be  heard  to  say  that  the 
vendor  was  when  he  signed  it  incapacitated  by  drink :  Shaic  v. 
Ihackray,  1  Sm.  &  Q.  537. 
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Notwithstanding  the  remark  of  Lord  King  that  "  there  is  no 
such  thing  as  an  equitable  incapacity,  where  there  is  a  legal 
capacity"  {Osmond  y.  Fitzroy,  3  P.  Wms.  129),  the  Court,  in 
estimating  the  fairness  of  a  contract,  and  the  expediency  of 
enforcing  it,  constantly  takes  into  account  the  mental  capacity 
of  the  contracting  parties ;  see  Clarkson  v.  Hanway,  2  P.  Wms. 
203 ;  Gartside  v.  Ishcrwood,  1  Bro.  C.  0.  558 ;  Longmate  v. 
Ledger,  2  Giff.  157. 

The  Court  will  also  take  into  account  the  age  or  poverty  of 
the  parties,  the  manner  in  which  the  contract  was  executed,  the 
circumstances  that  they  were  acting  without  a  solicitor,  that  the 
property  was  reversionary,  or  that  the  price  was  not  the  fidl 
value :  Fry,  Sp.  Perf.  173.  See  also  Clark  v.  Malpas,  4  De 
G-.  F.  &  J.  401 ;  Baker  v.  Monk,  4  De  Q.  J.  &  S.  388  ;  O'Rorke 
V.  BoUnghroke,  2  App.  Cas.  814. 

Under  the  head  of  "  Hardship  "  must  be  classed  those  cases 
of  unilateral  mistake  in  which  the  Court  declines  to  enforce  the 
contract ;  see  ante,  p.  418. 

Inadequacy  of  price  may  be  so  enormously  great  as  to  form 
a  ground  for  cancelling  the  contract :  per  Lord  Eldon,  Stilwell 
V.  Wilkins,  Jac.  280,  282.  It  is  in  such  a  case  taken  to  be 
proof  positive  of  fraud :  see  Griffith  v.  Spratley,  1  Cox,  383 ; 
Low  V.  Barchard,  8  Ves.  133.  But  without  being  "enormously 
great,"  the  inadequacy  may  be  so  considerable  as  to  amount  to 
"  hardship,"  and  from  that  point  of  view  furnish  a  defence  to 
specific  performance.  For  this  purpose  the  inadequacy  must 
also,  according  to  Lord  Eldon,  be  "such  as  shocks  the  con- 
science, and  amounts  in  itself  to  conclusive  and  decisive  evidence 
of  fraud  in  the  transaction  "  :  Coles  v.  Trecothick,  9  Yes.  234, 
246. 

Assuming,  that  no  circumstances  of  circumvention  are  before 
the  Court,  that  the  case  begins  and  ends  with  the  inadequacy  of 
the  consideration,  it  is  clear  that  calling  it  a  fraud  does  not 
assist  in  determining  whether,  in  a  particular  case,  the  defen- 
dant can  resist  specific  performance  or  not.  Lord  Justice  Fry 
says  that  "  it  seems  now  to  be  established  by  the  decisions  of 
Lord  Eldon  and  Grant,  M.  R.,  that  mere  inadequacy  of  con- 
sideration is  no  defence  to  specific  performance,  unless  it  amount 
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to  an  evidence  of  fraud,  and  so  would  furnish,  a  ground  even   Ck  xxviil. 
for  cancelling  the  contract  "  :  Fry,  Sp.  Perf.  193.  — 


It  must,  however,  he  recognised  that  a  lesser  amount  of  Specific  per- 
inadequacy  will  suffice  to  resist  specific  performance,  than  will  rescission, 
support  a  claim  for  the  rescission  of  the  contract.  In  one 
case  the  hill  and  the  cross  hill  for  those  respective  purposes 
were  both  dismissed.  That  is  to  say,  although  the  Court  was 
satisfied  from  the  inadequacy  of  the  price,  that  the  contract  was 
inequitable,  yet  it  would  not  actively  interfere  to  set  aside  the 
sale :  Dai/  v.  Neicman,  2  Cox,  77.  See  also  Young  v.  Clerk, 
Pr.  Ch.  538. 

Yice-Chancellor  Kindersley,  after  examining  in  an  elaborate 
judgment  all  the  early  authorities,  came  to  the  conclusion  that 
mere  inadequacy  of  price  may  be  a  sufficient  ground  for  refusing 
specific  performance :  Falcke  v.  Gray,  4  Drew.  651.  This  case 
is  unfavourably  criticized  by  Lord  Justice  Fry  (Sp.  Perf.  195), 
who  points  out  that — "  if  inadequacy  of  consideration  short  of 
fraud  were  a  bar  to  specific  performance,  the  question  would 
arise  as  to  the  amount  of  inadequacy  which  should  so  operate — 
a  question  not  easy  to  answer."  It  is  to  be  feared  that  the 
question.  What  amount  of  inadequacy  is  evidence  of  fraud  ?  is 
quite  as  difficult  to  answer. 

Inadequacy  of  price  where  the  sale  was  by  auction  is  never  a  Immaterial  on 
ground  for  resisting  specific  performance :   White  v.  Damon,  7  auction. 
Ves.  30  ;  Ilayicood  v.  Cope,  25  Beav.  140,  152. 

It  is  clear  that  inadequacy  of  price,  coupled  with  other  cir- 
cumstances of  oppression,  will  avoid  the  contract :  Da  vies  v. 
Cooper,  5  My.  &  Cr.  270 ;  Coekell  v.  Taylor,  15  Beav.  103  ; 
Harrison  v.  Guest,  6  De  Gc.  M.  &  Q.  424. 

"  The  period  at  which  the  Court  is  to  examine  the  agreement  Fairness 
between  the  parties,  is  the  time  when  they  contracted  : "  Bevell  at^date  of 
V.  Russey,  2  Ball  &  B.  280,  288 ;  and,  if  originally  fair,  specific  contract, 
performance  will  not  be  refused  on  the  ground  of  hardship 
because  the  defendant  finds  that  he  cannot  effect  the  purpose 
for  which  he  entered  into  the  contract :   Webb  v.  Direct  London 
and  Portsmouth  By.  Co.,  9  Hare,  129  ;   1  De  G-.  M.  &  Gr.  521. 
And  on  this  principle,  where  the  contract  is  for  the  sale  and 
purchase  of  an  uncertain  thing,  as  where  the  boundaries  of  the 
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property  are  known  by  both  parties  to  be  unsettled,  neither  of 
them  can  resist  specific  performance  because  the  reality  has 
turned  out  to  be  different  from  what  he  anticipated  :  Baxendale 
V.  SeaJe,  19  Beav.  601 ;  Jefferys  v.  Fairs,  4  Ch.  D.  448.  So 
also  in  sales  of  property  in  consideration  of  an  annuity,  the. 
Court  has  decreed  a  specific  performance,  notwithstanding  the 
death  of  the  annuitant  ;  but  in  such  a  case  the  Court  will 
inquire  with  some  jealousy  as  to  the  fairness  of  the  transaction. 
Per  Lord  Cottenham,  L.  C. :  Bavies  v.  Cooper,  5  My.  &  Cr.  270, 
279 ;  see  Mortimer  v.  Capper,  1  Bro.  C.  C.  156. 

On  the  ground  of  hardship  specific  performance  will  be 
refused  if  the  carrying  out  of  the  contract  will  involve  the 
defendant  in  some  unforeseen  and  serious  liability:  Costigan  v.' 
Hastier,  2  Sch.  &  L.  160 ;  Wedgwood  v.  Adams,  6  Beav.  600 ; 
Watson  V.  Marston,  4  De  Q.  M.  &  a.  230.  See  Re  G.  N.  By. 
Co.  (^  Sanderson,  25  Ch.  D.  788. 

It  might  be  imagined  that,  as  the  parties  to  the  contract  are 
the  only  parties  to  the  action,  equities  between  them  would  alone 
be  taken  into  account  by  the  Court.  This,  however,  is  not  so ; 
for  the  injurious  effect  upon  the  interests  of  third  parties  is 
sometimes  a  bar  to  specific  performance. 

Thus,  when  the  contract  cannot  be  performed  without  com- 
mitting a  breach  of  trust  {ante,  p.  380),  or  a  breach  of  a  prior 
covenant  {Willmott  v.  Barber,  15  Ch.  D.  96),  no  decree  will  be 
made. 

So,  a  vendor  who  has  made  a  voluntary  settlement  cannot 
obtain  the  help  of  the  Court  in  rendering  it  nugatory  by  a  sale 
for  value.  This  seems  to  be  so  decided,  partly  because  the 
plaintiff  is  bound  by  the  settlement :  Smith  v.  Garland,  2  Mer. 
123 ;  and  partly  because  it  may  have  been  made  good  by  matter 
ex  2)0st  facto :  Johnson  v.  Legard,  T.  &  E.  281.  Hardship 
occasioned  by  changes  after  the  date  of  the  contract  is  in  general 
no  defence  to  an  action  for  specific  performance :  Fry,  Sp.  Perf. 
183. 

No  order  can  be  made  for  the  specific  performance  of  a  con- 
tract which,  from  its  nature,  the  Court  is  incapable  of  carrying 
out.  Building  contracts  are  those  in  which  this  defence  is  most 
commonly  raised,  as  to  which  see  ante,  p.  441. 
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In  actions  for  specific  performance  the  Court  never  gives   Ch.  xxviii. 
relief  where  the  act  is  impossible  to  be  done :  per  Lord  Hard- 


wicke,    Green  v.  Smithy  1  Atk.  572,  573.     When  this  dictum  toTeper-^ 
was  uttered  it  was  a  truism,  now  it  is  false ;  for  the  Court  in  *®"^^- 
such  a  case  "vvdll  give  damages  under  the  common  law  juris- 
diction. 

If  the  defendant  contracts  to  sell  an  estate  which  he  has  not 
got,  and  cannot  acquire  [Browne  v.  Warner,  14  Ves.  409,  413), 
or  if  he  cannot  obtain  an  indispensable  consent  {Hoicel  v.  George, 
1  Mad.  1 ;  FranMinsld  v.  Ball,  33  Beav.  560),  specific  perform- 
ance is  of  course  out  of  the  question.  Again,  if  after  the  date 
of  the  contract  the  vendor  sells  and  conveys  the  property  to 
another  for  valuable  consideration  and  without  notice,  no  specific 
performance  is  possible ;  but  even  under  the  old  law  the  Court  in 
such  a  case  awarded  damages  to  the  plaintiff :  Denton  v.  Stetvart, 
1  Cox,  258  ;  mison  v.  Bridges,  2  Beav.  239. 

The  last  ground  of  defence  which  it  is  necessary  to  notice  is  Delay, 
that  the  plaintiff  has  been  guilty  of  delay. 

Lord  Alvanley  laid  down  the  rule  in  words  which  have  fre- 
quently been  quoted :  "It  is,"  he  said,  " now  perfectly  known 
that  a  party  cannot  call  upon  a  Court  of  Equity  for  a  specific 
performance  unless  he  has  shown  himself  ready,  desirous,  prompt 
and  eager  :"  Mihvard  v.  Thanet,  5  Ves.  720,  n. 

Delay  operates  as  a  bar  to  specific  performance  in  three  ways, 
namely — 

(1.)  It  maybe  evidence  of  abandonment  of  the  agreement :  E\adencoof 

Lloyd  V.   Collett,  4  BrO.  C.  C.  469.      ^QQ  post,  p.  518.        abandonment. 

(2.)  When  time  is  of  the   essence,  non-observance   of  the  Breach  of 
stipulation  as  to  time  is  a  breach  of  the  agreement  ^^^*^^^*- 
which  disentitles  the  plaintiff  to  relief.   See  ante,  p.  278. 
(3.)  Assuming  the  defendant  to  be  in  the  wrong,  and  the  Laches, 
plaintiff  to  have  at  a  given  date  the  right  to  enforce 
the  contract,  he  may  lose  that  right  by  failing  to 
assert  it  promptly. 
The  first  two  of  these  defences  go  to  the  existence  of  the 
contract,  and  are  considered  elsewhere  ;   the  third  which  alone 
is  a  defence  on  equitable  grounds,  remains  to  be  noticed. 

From  the  cases  cited  below,  it  will  appear  that  the  defence  of  Laches  of 
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Ch.  XXVIII.   the  plaintiff's  laches  may  be  raised,  whether  the  action  is  by  the 


8.3. 


vendor  or  the  purchaser,  and  whether  the  agreement  sought  to 

a  defence.        be  performed  was  for  a  sale  or  a  lease. 

Limit  of  time.  When  one  party  definitely  repudiates  the  contract,  the  time 
within  which  the  other  must  commence  his  action  is  not  very 
accurately  fixed ;  but  according  to  Lord  Eomilly,  M.  E.,  "  the 
cases  have  determined  that  it  must  not  exceed  a  year : "  Colhtj 
V.  Ga(kden,  34  Beav.  416,  418.  In  that  case  a  delay  from  May 
to  December  was  disregarded.  Lord  Eosslyn  seems  to  have 
thought  that  fourteen  months  was  not  too  long  to  wait  before 
filing  the  bill :  Marquis  of  Hertford  v.  Boore,  5  Yes.  719.  A 
delay  of  eight  months  does  not  seem  to  amount  to  laches : 
McMurraxj  v.  Spicer,  L.  E.  5  Eq.  527. 

On  the  other  hand,  a  delay  of  one  year  ( Watson  v.  Reid,  1 
Euss.  &  M.  236) ;  two  years  ( Walker  v.  Jeffreys,  1  Hare,  341) ; 
three  years  and  a  half  {Eads  v.  Williams,  4  De  Gr.  M.  &  Gr.  674) ; 
nearly  six  years  {Harrington  v.  Wheeler,  4  Yes.  686) ;  ten  years 
and  a  half  {Alloway  v.  Braine,  26  Beav.  575) ;  has  been  held 
fatal  to  the  plaintiff's  claim. 

Property  of         If  the  property  is  of  fluctuating  value  the  plaintiff  must  sue 

value.  °  with  extra  promptitude,  for  the  Court  will  not  permit  parties  to 
lie  by,  with  a  view,  to  see  whether  the  contract  will  prove  a 
gaining  or  losing  bargain,  and  according  to  the  event  either  to 
abandon  it,  or  considering  the  lapse  of  time  as  nothing  to 
claim  a  specific  performance:  Alley  v.  Deschamps,  13  Yes.  225, 
228 ;  Mills  v.  Haywood,  6  Ch.  D.  196,  202. 

Lapse  of  time      The  question  of  time  becomes  of  2:reater  importance  when 

more  import-  .  ^        ,  °  ^ 

ant  where        there  is  an  absence  of  mutuality  in  the  contract,  e.  g.,  when  the 
mutuaUty.       ^^^^  or  memorandum  is  signed  only  by  the  defendant :   Williams 

V.  Williams,  17  Beav.  213,  216. 
NegotiaUon.  Time  Occupied  by  negotiation  does  not  coimt  as  delay.  Thus, 
a  contract  entered  into  on  the  16th  October,  1840,  was  followed 
by  negotiations  lasting  until  the  20th  August,  1841,  when  the 
purchaser  gave  notice  to  rescind  the  contract  on  the  ground  that 
the  title  was  defective.  The  correspondence,  however,  was  con- 
tinued until  the  17th  January,  184'.^,  when  the  purchaser,  being 
still  dissatisfied  as  to  the  title,  intimated  that  he  should  fall 
back  to  his  position  under  the  rescinded  contract,  and  required 
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tlie  repayment  of  his  deposit  with  interest  and  costs.     The  bill  ^^-  xxviii. 

was  filed  on  the  30th  August,  1843,  and  it  was  held  that  time  ^ 

only  commenced  to  run  against  the  plaintiff  on  the  17th  January, 
1842,  but  that  the  unexplained  delay  after  that  date  precluded 
the  vendor  from  enforcing  specific  performance:  SoutJicomh  v. 
The  Bishop  of  Exeter,  6  Hare,  213.  See  also  McMurray  v.  Spicer, 
L.  E.  5  Eq.  527. 

It  is  only  reasonable  that  time  should  be  counted  against  the  When  time 
plaintiff  from  the  date  when  he  might  safely  have  commenced  °^^^  ^  ^"°' 
an  action.  Thus,  if  one  party  gives  the  other  notice  that  he 
does  not  hold  himself  bound  to  perform,  and  will  not  perform 
the  contract  between  them,  and  the  other  contracting  party 
makes  no  prompt  assertion  of  his  right  to  enforce  the  contract, 
equity  will  consider  him  as  acquiescing  in  the  notice,  and 
abandoning  any  equitable  right  he  might  have  had  to  enforce 
the  performance  of  the  contract :  Walker  v.  Jeffreys,  1  Hare, 
341,  348. 

Where  the  parties  are  at  arms  length  by  a  notice  of  abandon-  Not  excused 
ment,  the  inactivity  of  the  plaintiff  will  not  be  excused  by  the  the^ofhe?*^  ^ 
delay  of  the  defendant  in  taking  steps  to  recover  his  deposit :  P^^^J- 
Watson  V.  Reid,  1  Euss.  &  M.  236. 

"  Continual  claim  "  will  not  excuse  the  plaintiff's  delay.  "  I  Continual 
cannot,"  said  Turner,  L.  J.,  "  agree  to  a  doctrine  so  dangerous 
as  that  the  mere  assertion  of  a  claim  unaccompanied  by  any  act 
to  give  effect  to  it,  can  avail  to  keep  alive  a  right  which  would 
otherwise  be  precluded : "  Clegg  v.  Edmondson,  8  De  G.  M.  & 
G.  787,  810 ;  Lehmann  v.  McArthur,  L.  E.  3  Ch.  496. 

The  doctrine  of  laches  does  not  apply  to  a  contract  which  has  Purchaser  in 
been  in  point  of  fact  executed ;  and  where  a  purchaser  or  lessee  P°^®^^^^°°- 
has  been  in  possession  he  is  not  prejudiced  by  delay :  Clarke  v. 
Moore,  1  J.  &  Lat.  723.     Thus,  where  there  was  continual  pos- 
session, an  agreement  for  a  lease  was  specifically  enforced  after 
nearly  twelve  years :  Sharp  v.  Milligan,  22  Beav.  606. 

So,  where  a  lessee  signed  an  agreement  to  accept  a  new  lease 
for  thirty- one  years  at  the  old  rent,  and  to  pay  a  premium  of 
600/.  on  the  day  of  completion,  with  subsequent  interest  at  five 
per  cent.,  he  was  compelled,  after  eighteen  years,  to  accept  a 
lease,  and  to  pay  the  stipulated  premium  with  arrears  of  inte- 
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rest  for  the  whole  period :  Shepheard  v.  Walker,  L.  E.  20  Eq. 
659.  In  that  case  the  continued  possession  of  the  lessee  was 
referred  to  the  new  agreement,  and  not  to  a  holding  over  after 
the  expiration  of  the  former  lease ;  and  it  is  clear  that  posses- 
sion, in  order  to  obviate  the  consequences  of  delay,  must  be 
possession  under  the  contract  sought  to  be  enforced :  Mills  v. 
Haywood,  6  Ch.  D.  196. 

If  a  purchaser  or  lessee  takes  possession,  and  afterwards 
abandons  it,  time  seems  to  count  only  from  the  date  of  such 
abandonment :  Eads  v.  Williams,  4  De  Gr.  M.  &  Gr.  674 ;  Sharp 
V.  WrigJit,  28  Beav.  150. 

Constructive  possession  of  mines  by  an  occupation  of  the 
surface  will  not  operate  like  actual  possession ;  and,  accordingly, 
delay  on  the  part  of  intended  lessees  of  the  mines,  who  are 
also  in  occupation  of  the  surface,  will  bar  their  right  to  a 
renewed  lease,  at  all  events  where  the  surface  owner  and  the 
mine  owner  are  different  persons  :  Walker  v.  Jeffreys,  1  Hare, 
341. 

Delay  in  prosecuting  a  suit,  as  well  as  in  commencing  it, 
may  be  a  bar  to  the  plaintiff's  equitable  rights  :  Moore  v.  Blake, 
1  Ball  &  B.  62  ;  Dorin  v.  Harvey,  15  Sim.  49  ;  Reid  v.  London 
and  Staffordshire  Fire  Insurance  Co.,  32  W.  E.  94. 


Counter- 
claim. 


Across 
action. 


Sect.  4. — Counter-claim  and  Reply. 

The  defendant  may,  in  certain  cases,  obtain  relief  by  way  of 
counter-claim :  Jud.  Act,  1873,  s.  24  (3)  ;  E.  S.  C.  1883, 
Ord.  XIX.  r.  3. 

Thus,  where  the  purchaser  is  a  defendant,  he  may  ask  that 
the  contract  be  rescinded  and  the  deposit  returned,  or  in  default 
for  a  declaration  of  lien :  Fry,  Sp.  Perf.  616.  In  like  manner 
the  vendor  (defendant)  may  ask  that  the  purchaser  deliver  up 
possession,  and  be  charged  with  an  occupation  rental.  See 
Dear  v.  Sworder,  4  Ch.  D.  476. 

A  counter-claim  has  the  same  effect  as  a  cross  action,  and  the 
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terms  of  Ord.  XIX.  r.  3,  are  large  enougli  to  include  any  case   ^^-  XXVIII. 
raised  by  way  of  defence,  whether  it  is  or  is  not  connected  with,  '■ 


or  of  the  same  character  as  the  plaintiff's  claim,  and  whether  it 
soimds  in  damages  or  not:  per  Kay,  J.,  Gra?/  v.  Webb,  21 
Ch.  D.  802,  804. 

But  the  Court  has  power  to  strike  out  a  counterclaim,  which  Striking  out 
will  be  done  if  its  effect  would  be  to  delay  the  action  :  Gra?/  v. 
IFebb,  supra;  see  also  McLay  v.  Sharp,  W.  N.  1877,  216. 

A  counterclaim  is  within  the  rule  which  prohibits  (with 
certain  exceptions)  the  joinder  without  previous  leave  of  an 
action  for  the  recovery  of  land  with  any  other  cause  of  action  ; 
Conqyton  v.  Preston,  21  Ch.  D.  138. 

Questions  between  the  defendant  "  and  the  plaintiff  along  Third  persons, 
with  any  other  persons,"  may  be  raised  by  the  counterclaim  : 
E.  S.  C,  Ord.  XXI.  r.  11 ;  Dear  v.  Sworder,  4  Ch.  D.  476.  A 
pleading  which  asks  no  cross-relief  against  a  plaintiff,  either 
alone  or  with  some  other  person,  is  not  a  counterclaim :  per 
Jessel,  M.  E.,  Furness  v.  Booth,  4  Ch.  D.  586  ;  see  Harris  v. 
Gamble,  6  Ch.  D.  748. 

Although  the  plaintiff's  action  is  stayed,  discontinued  or  dis- 
missed, the  counterclaim  may,  nevertheless,  be  proceeded  with : 
E.  S.  C.  1883,  Ord.  XXII.  r.  16. 

The  reply  of  the  plaintiff  must  be  delivered  within  twenty-one  Reply, 
days  after  the  delivery  of  the  defence,  unless  the  time  is  ex- 
tended :  E.  S.  C.  1883,  Ord.  XXIII.  r.  1 ;  and  if  it  consists 
simply  of  a  joinder  of  issue,  the  pleadings  are  then  closed :  Ibid. 
r.-  5.  More  than  this  is  seldom  required  in  actions  for  specific 
performance ;  but  cases  may  occur  in  which  the  waiver  b}^  the  Waiver, 
defendant  of  some  breach  of  contract,  or  defect  of  title,  can  be 
most  conveniently  alleged  at  this  stage  of  the  action.  Thus,  if 
the  plaintiff  states  an  agreement  in  writing  signed  by  the  de- 
fendant for  the  purchase  of  land,  and  the  defence  sets  up  a 
defect  in  the  title  or  in  the  property,  the  reply  may  allege  that 
the  defect  has  been  waived  by  the  defendant,  as  to  which  see 
post.  Reference  of  Title,  p.  472. 
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Account. 


Point  of  law. 


Statute  of 
Frauds. 

Questions  of 
title. 


Admissions 
of  fact. 


Generally  on 
motion,  not 
summons. 


Sect.  6.— Proceedings  in  the  Action  before  Trial. 

In  some  cases  a  portion  of  the  relief  to  which  the  plaintiff 
is  entitled  may  he  ohtained  in  a  summary  manner  hefore  the 
trial  of  the  action. 

If  the  amount  of  the  purchase-money  depends  on  the  taking 
of  an  account,  and  there  is  no  preliminary  question  to  be  tried, 
an  order  for  that  purpose  may  be  obtained  on  summons  after 
the  time  for  entering  an  appearance  has  expired  :  E.  S.  C.  1883, 
Ord.  XV. 

■\Vhere  the  right  to  relief  depends  on  a  point  of  law,  it  may, 
by  consent  of  the  parties  or  by  order  of  the  Court  or  a  judge, 
be  set  down  for  hearing  and  disposed  of  at  any  time  before  the 
trial :  E.  S.  C.  1883,  Ord.  XXY.  r.  2.  This  rule  would  include 
such  cases  as  Crossley  v.  Maycoch,  L.  E.  18  Eq.  180 ;  Ilussey  v. 
Home  Payne,  8  Ch.  D.  670,  4  App.  Cas.  311,  where  the  ques- 
tion, contract  or  no  contract,  was  decided  on  demurrer. 

So,  also,  questions  as  to  the  compliance  with  the  Statute  of 
Frauds  may  be  decided  under  this  order. 

Again,  if  the  issue  is  whether  the  vendor  has  a  good  title, 
and  that  depends  on  the  construction  of  a  docimient  or  other 
matter  of  law,  a  decision  may  be  obtained  in  this  manner.  The 
procedure  under  this  order  is  in  one  respect  not  so  advantageous 
as  that  by  demurrer  which  it  replaces  ;  for,  where  the  decision 
of  the  question  of  law  substantially  disposes  of  the  whole  action, 
it  obtains  no  priority,  but  has  to  take  its  place  in  the  general 
list  of  actions  set  down  for  trial:  Be  Thorniley,  32  W.  E. 
539. 

Any  party  may  at  any  stage  of  a  cause  or  matter,  where 
admissions  of  fact  have  been  made,  either  on  the  pleadings  or 
otherwise,  apply  to  the  Court  or  a  judge  for  such  judgment  or 
order  as  upon  such  admissions  he  may  be  entitled  to,  without 
waiting  for  the  determination  of  any  other  question  between  the 
parties :  E.  S.  C.  1883,  Ord.  XXXII.  r.  6. 

There  is  jurisdiction  to  make  an  order  under  this  rule  on 
summons  :  Padgett  v.  Binn.%  W.  N.  1884,  10 ;  Gough  v.  Heathy^ 
32  W.  E.  385.  But  the  usual  practice  is  to  apply  by  motion : 
Cook  V.  ncyncs,  W.  N.  1884,  75. 
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Where  the  contract  is  admitted  by  the  defendant,  judgment   ^^'  xxviii. 

may  bo  obtained  under  this  rule  declaring  the  plaintiff's  right  

to  have  the  agreement  specifically  performed  if  a  good  title  can  admitted. 
be  made,  and  directing  an  inquiry  as  to  the  title.     For  form  of 
order,  see  Seton,  p.  1297,  and  see  post,  Reference  of  Title,  p.  472. 

An  inquiry  as  to  title  may  also  be  obtained  under  E.  S.  C. 
1883,  Ord.  XXXIII.  r.  2 ;  but  it  is  conceived  that  this  will 
only  be  directed  in  a  case  where  there  is  no  question  for  decision 
but  that  of  title ;  for  otherwise  after  a  certificate  on  the  title 
there  might  be  a  decision  that  there  was  no  subsisting  agree- 
ment :  Morgan  v.  Shaic,  2  Mer.  138,  140.  See  also  Bahnanno 
V.  Lumley,  1  Yes.  &  B.  224 ;  Bonner  v.  Johnston,  1  Mer.  366, 
372 ;  Foxloice  v.  Amcoats,  3  Beav.  496 ;  Boyes  v.  Liddell,  1  Y.  & 
C.  0.  133 ;   Wood  V.  Machu,  5  Hare,  158. 

The  order  will,  however,  be  made  if  the  other  ground  of 
objection  is  frivolous :  Boehm  v.  Wood,  1  Jac.  &  W.  419  ;  Withy 
V.  Cottle,  T.  &  R.  78. 

It  has  been  already  stated  that  the  deposit  should  on  request  Payment 
be  paid  into  Court,  and  that,  in  case  of  refusal,  the  auctioneer 
or  other  depositee  may  be  made  a  party :  ante,  p.  113. 

The  balance  of  the  purchase-money  may  also,  in  some  circum- 
stances, be  ordered  into  Court. 

The  circumstances  in  which  an  unpaid  vendor  can  require  a  When  pur- 
purchaser  in  possession  to  pay  the  purchase-money  into  Court  ordered^intT 
must  now  be  considered.  ^^^^' 

A  purchaser  in  possession  who  has  admitted  a  good  title  will  Admission 
be  ordered  to  pay  the  money  into  Court :  Crutchley  v.  Jerning-  purchaser  in 
ham,  2  Mer.  502.  i'"''"^''""- 

If  he  has  not  accepted  the  title,  the  question  depends  first,  Title  dis- 
upon  the  circumstances  of  his  obtaining  possession ;  secondly,  ^^  ®  ' 
upon  the  manner  in  which  he  has  dealt  with  the  property ;  and 
thirdly,  upon  the  conduct  of  the  parties  as  giving  rise  to  the 
action. 

A  purchaser  who  takes  possession  without   the  consent  or  Purchaser 
privity  of  the  vendor  cannot  retain  both  the  land  and  the  money.  gion"f  ithouT" 
He  must  pay  his  money  into  Court :  Blackburn  v.  Stace,  6  Mad.  consent. 
69. 

"  Where  under  a  contract  for  the  purchase  of  an  estate  pos-  Possession 
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under  con- 
tract. 


Election  to 
pay  or  give 
up  possession 


Possession 
must  bo  qud 
purchaser. 


Acts  of 
owruership. 


•  session  has  been  taken,  and  the  estate  is,  therefore,  taken  out  of 
-  the  hands  of  the  owner,  the  Court  should  have  a  great  anxiety 
to  take  the  money  from  the  purchaser;  but  cannot  go  that 
length,  when  under  the  agreement  the  vendor  has  thought 
proper  to  put  the  purchaser  in  possession  with  an  understanding 
between  them  that  he  shall  not  pay  his  money,  until  he  has  a 
title.  If  the  vendor  has  been  so  foolish  he  must  abide  by  his 
contract ;  but  where  both  parties  are  acting  under  the  confidence 
of  a  speedy  title,  which  confidence  is  not  made  good,  and  that 
is  a  surprise  upon  both,  though  it  would  be  too  much  to  call 
upon  the  person  taking  possession  of  the  land  to  pay  the  money 
before  he  has  his  title,  yet  in  that  case  of  mutual  surprise  there 
can  be  no  justice  in  permitting  him  to  keep  possession  of  the 
land : "  per  Lord  Eldon,  Gibson  v.  Clarhe,  1  Yes.  &  B.  500. 

Possession  taken  under  the  agreement,  or  by  the  permission 
of  the  vendor,  does  not  of  itself  entitle  the  vendor  to  have  the 
purchase-money  paid  into  Court :  Clarke  v.  Elliott,  1  Mad.  606  ; 
Morgan  v.  Shaw,  2  Mer.  138 ;  Pr^se  v.  Cambrian  Ry.  Co.,  L.  E. 
2  Ch.  444. 

In  the  absence  of  a  special  stipulation  as  to  possession  the 
purchaser  who  objects  to  the  title  will  be  put  to  his  election 
whether  he  will  deliver  up  possession,  or  pay  the  purchase- 
money  into  Court:  Clarke  v.  Wilson,  15  Ves.  317;  Smith  v. 
Lloi/d,  1  Mad.  83 ;  Morgan  v.  Shaiv,  2  Mer.  138 ;  Wickham  v. 
Evered,  4  Mad.  53  ;  Tindal  v.  Cob/mm,  2  Myl.  &  K.  385.  And 
this,  although  by  the  agreement  a  large  part  of  the  purchase- 
money  was  to  be  secured  by  a  mortgage  of  the  estate :  Younge 
V.  Buncombe,  You.  275 ;  and  see  Buck  v.  Lodge,  18  Yes.  450  ; 
or  although  the  agreement  provided  for  payment  of  interest  by 
the  purchaser  in  case  of  delay:  Burroughs  v.  Oaklei/,  1  Mer. 
52,  376. 

If  the  purchaser  was  in  possession  as  tenant  at  the  time  of 
entering  into  the  contract  (Bonner  v.  Johnston,  1  Mer.  366),  or 
under  a  prior  verbal  agreement  (Fo^v  v.  Birch,  1  Mer.  105),  the 
application  cannot  be  granted. 

The  purchaser  in  possession  may  have  so  dealt  with  the  pro- 
perty as  to  render  it  inequitable  to  rescind  the  contract.  In 
this  case  the   purchaser  is  deprived  of    his  election  between 
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restoring  the  possession  and  paying  the  purchase-money,  and   Ch.  xxviii. 

s.  5. 


will  generally  be  compelled  to  do  the  latter.  - 

Thus  an  order  for  payment  has  been  made  where  the  purchaser 
had  ploughed  up  part  of  the  meadow  land,  filled  in  ditches,  and 
grubbed  up  hedges :  Cutler  v.  Simons,  2  Mer.  103. 

For  various  acts  of  ownership  which  have  been  held  to 
entitle  the  vendor  to  an  order  for  payment,  see  Cutler  v.  Simons, 
supra,  at  p.  106. 

Slight  acts  of  ownership  exercised  after  the  discovery  of  an 
objection  to  the  title,  are  sufficient  to  support  the  application : 
Dixon  V.  Astlcy,  1  Mer.  133.  See  also  Bradshaw  v.  Bradshaic, 
2  Mer.  492 ;  Osborne  v.  Rarvef/,  1  Y.  &  C.  C.  116. 

Any  deterioration  of  the  property  occasioned  by  the  pur-  Deterioration 
chaser  seems  to  be  sufficient  to  deprive  him  of  his  option :  Pope  °  Property. 
V.  Great  Eastern  Bail.  Co.,  L.  E.  3  Eq.  171. 

Improvements  on  the  estate,  e.  g.,  draining  and  putting  a  improve- 
new  roof  on  the  house,  increase  the  value  of  the  vendor's  Hen ;  ^^^  ^' 
and  will  not  in  general  furnish  a  reason  for  ordering  the  pur- 
chaser to  pay  the  money  into  Court :  Bramley  v.  Teal,  3  Mad. 
219  ;  Gell  v.  IVatson,  ibid.  225. 

When  the  purchaser  of  mines  is  working  them,  the  purchase-  Nature  of 
money  will  be  ordered  into  Court :  Buck  v.  Lodge,  18  Yes.  450.   ®^  ^^^  * 

If  the  contract  expressly  provides  for  delay  in  completion,  as  Express  con- 
by  making  interest  payable  at  an  increased  rate,  the  rights  of   ^^  * 
the  parties  depend  on  the  agreement,  and  the  purchaser,  although 
in  default,  will  not  be  compelled  to  pay  the  purchase-money 
into  Court :  Pnjse  v.  Cambrian  Bail.  Co.,  L.  E.  2  Ch.  444,  see 
Burroughs  v.  Oakley,  1  Mer.  52. 

In  the  absence  of  stipulation  on  the  subject,  delay  due  to  the  Laches  of  the 

vendor. 

laches  of  the  vendor  may  disentitle  him  to  relief :  Fox  v.  Birch, 
1  Mer.  105 ;  whereas  delay  arising  out  of  obstacles  created  by  Delay  of  the 
the  purchaser  furnishes  an  additional  reason  for  compelling  him  ^"^^  ^^^^' 
to  pay  the  purchase-money  :  Burroughs  v.  Oakley,  1  Mer.  52. 

It  is  a  general  rule  that  the  Court  cannot  on  motion  order  Order  gene- 
money  to  be  paid  into  Court  unless  it  has  a  distinct  admission  only  on  ad- 
of  the  defendant  that  the  money  is  in  his  hands ;  per  Lord  ^^^^^o^- 
Langdale,  Boschctti  v.  Power,  8  Beav.  98.     But  this  admission 
need  not  be  contained  in  the  pleadings.     It  is  sufficient  if  the 
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Ch.  XXVIII.   fact  can  be  ascertained  from  the  balance  of  aflGldavits  {Jenis  v. 

8.  6 

— —  W/iitCy  6  Ves.  738),  from  an  unanswered  affidavit  of  the  appli- 
cant {Freeman  v.  Cox,  8  Ch.  D.  148),  or  from  letters  before 
action  [Hampden  v.  Wallis,  27  Ch.  D.  251). 

Rule  as  bo-  As  between  vendor  and  purchaser  the  rule  as  to  admissions 

and  pur-"  °    does  not  Seem  to  have  been  strictly  applied,  at  least  so  far  as 

chaser.  ^j^^  £^^^  ^^  possession  is  concerned. 

Factofpos-  This  has  in  several  cases  been  allowed  to  be  proved  by 
affidavit:  Burroughs  v.  Oakley,  1  Mer.  52,  explained  1  Mer. 
376  ;  Boothhy  v.  Walker,  1  Mad.  197 ;  Blackburn  v.  Stace,  6  Mad. 

and  acts  of      QQ  .  Qjidi  acts  of  ownership  by  the  purchaser  maybe  similarly 

may  be  proved  proved:  Cutler  V.  Simons,  2  Mer.  103.  But  it  is  conceived  that 
the  rule  as  to  admissions  applies  to  the  fact  of  a  contract,  and 
the  non-payment  of  the  money.  At  all  events  if  the  purchaser 
denies  either  of  these  the  money  will  not  be  ordered  into  Court 
on  an  interlocutory  application. 

^e  given  to  The  time  within  which  the  money  must  be  paid  in  is  expressed 
in  the  order,  and  varies  with  the  circumstances  of  the  case. 
Thus,  one  month  {Buck  v.  Lodge,  18  Yes.  450;  Wickham  v. 
Evered,  4  Mad.  53) ;  six  weeks  {Boothhy  v.  Walker,  1  Mad.  197 ; 
Bradshaw  v.  Bradshaw,  2  Mer.  492),  two  months  {Tindal  v. 
Cohham,  2  Myl.  &  K.  385),  and  a  conditional  term  of  three 
months  {Bixon  v.  Astlcy,  1  Mer.  133,  378),  have  been  allowed. 

Injunction  to       The  Court  will  restrain  by  injunction  a  purchaser  in  posses- 
restrain  acts       •        J.  .    .  •^       f  i  i 
ofownersliip    sion  from  committing  acts  of   ownership  tending  to  alter  the 
by  purchaser.  ^^^^^^  ^f  ^^^  property:  Cutler  v.  Simons,  2  Mer.  103,  105  ;  or 
to  diminish  the  value  of  the  property,  as  by  cutting  timber ;  for 
the  vendor  is  in  the  position  of  an  equitable  mortgagee :  Crock- 
ford  v.  Alexander,  15  Yes.  138 ;  Petley  v.  Eastern  Counties  By. 
Co.,  8  Sim.  483  ;  Marshall  v.  Watson,  25  Beav.  501.     A  fortiori 
when  the  sale  is  by  the  Court :  Casamajor  v.  Strode,  1  Sim.  & 
St.  381. 

IhJyt^^  ^"^  injunction  will  be  granted  to  restrain  the  vendor  from 

txTihT^^'  ^^^^®^^"^»  ^^^  ^®^^^  ^^^^^^  ^^  ^  ^^ir^  person,  if  the  contract  is 
esuitV.''  ^^""^    iiot  denied :  Spiller  v.  Spiller,  3  Sw.  bbQ.     See  also  Echliff  v. 

Baldwin,  16  Yes.  267 ;  Curtis  v.  3L  of  Buckingham,  3  Yes.  &  B. 

108 ;  G,  W.  By.  Co.  v.  Birmingham  By.  Co.,  2  Ph.  597,  602 ; 

London  and  County  Banking  Co.  v.  Lewis,  21  Ch.  D.  490:  and 
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as  to  enforcing  the  undertaking  as  to  damages  in  such  a  case,   ^h.  xxviii. 
see  Graham  v.  Camphell,  7  Ch.  D.  490.  !lJ 

But  where  the  right  to  specific  performance  is  doubtful,  the 
order  may  be  refused  on  the  balance  of  convenience  :  Hadley  v. 
London  Bank  of  Scotland,  3  De  G-.  J.  &  S.  63. 

An  injunction   has  also   been  granted  restraining  a  vendor  Obstructing- 
from  obstructing  the  valuers  in  making  their  valuation :  Stnith  ^^  ^^^^' 
V.  Peters,  L.  E.  20  Eq.  511. 


Sect.  6. — Judgment  and  consequent  Directions, 

The  form  of  the  judgment  depends  to  some  extent  upon  Formof  judg- 
whether  any  order  has  been  obtained  before  the  hearing  or  not.  ^^^  ' 
•Assuming,  however,  that  the  case  comes  before  the  Court  for 
the  first  time,  and  that  the  plaintiff  succeeds,  the  judgment  begins 
with  a  declaration  that  the  agreement  ought  to  be  specifically 
performed  and  carried  into  execution  in  case  a  good  title  can  be 
made  to  the  premises  comprised  therein :  Seton,  1297.  Then 
follow  inquiries  whether  a  good  title  can  be  made,  and  when 
such  title  was  fir&t  shown. 

If  the  title  has  been  accepted,  or  established  at  the  hearing,  Title  accepted 

■  1     ,  n  •  i-L      •     1  L  or  established. 

so  that  no  reierence  is  necessary,  the  judgment  assumes  a  some- 
what different  shape.  It  is  then  only  necessary  to  ascertain 
what  is  payable  in  respect  of  the  purchase-money,  to  provide  for 
the  costs,  and  to  direct  a  conveyance.  With  this  object,  after 
the  introductory  declaration  that  the  agreement  ought  to  be 
specifically  performed,  the  order  directs  an  account  of  what 
is  due  to  the  vendor  for  interest,  and  payment  of  the  purchase- 
money  and  interest  upon  the  execution  of  a  proper  conveyance  : 
Rhodes  v.  Thornton,  "W.  N.  1884,  89,  correcting  the  form  in 
Seton,  1303.  As  to  the  form  of  the  judgment  when  the  pur- 
chase-money is  payable  by  instalments,  see  Nives  v.  Nives,  15 
Ch.  D.  649. 

Where  the  vendor  has  remained  in  possession,  it  is  also  neces-  Vendor  In 
sary,  in  most  cases,  to  direct  an  account  of  the  rents  and  profits 
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received  by  liim  since  the  date  fixed  for  completion ;  or  if  the 
vendor  has  been  in  personal  occupation  to  charge  him  with  a 
rent  to  be  ascertained  in  chambers.  In  special  circimistances, 
too,  particular  forms  of  inquiry  must  be  added,  e.  (/.,  as  to  dete- 
rioration of  the  property:  Phillqys  v.  Silvester,  L.  E.  8  Ch. 
173 ;  Seton,  1805 ;  or  as  to  the  amount  of  compensation  to  be 
allowed  for  misdescription :  Seton,  1314. 

In  cases  where  the  sole  issue  between  the  parties  is  the 
question  of  title,  an  inquiry  on  the  subject  may  as  already 
stated  {ante,  p.  467)  be  directed  upon  an  interlocutory  applica- 
tion; and  it  is  the  duty  of  a  vendor  to  avail  himself  of  the 
opportunity  of  having  in  such  a  case  an  immediate  reference  : 
P/ullipson  V.  Gibbon,  L.  E.  6  Ch.  428,  435. 

But  if  the  purchaser  resists  specific  performance  on  other 
grounds,  as  for  example  laches  on  the  part  of  the  plaintiff 
(Blyth  V.  JElmhirst,  1  Yes.  &  B.  1),  or  misdescription  [Paton  v. 
Rogers,  1  Yes.  &  B.  351),  no  reference  will  be  directed  until  the 
hearing. 

No  reference  of  title  is  directed  (1)  where  the  vendor  is 
plaintiff,  and  the  Court  on  the  hearing  has  the  means  of  judging 
and  decides  against  the  title  :  Rose  v.  Calland,  5  Yes.  186  ;  Omerod 
V.  Hardman,  5  Yes.  722;  (2)  where  the  purchaser  is  plaintiff 
and  accepts  the  title  ;  and  (3)  where  the  vendor  is  plaintiff  and 
he  proves  that  the  purchaser  has  waived  the  right  further  to 
inquire  into  the  title  :  Fry,  Sp.  Perf.  563  ;  and  see  ante,  p.  247^ 

It  seems  that  when  the  vendor  is  plaintiff  the  purchaser  has 
an  absolute  right  to  a  reference,  unless  he  has  accepted  the 
title ;  and  he  may  insist  on  this  right  although  his  only 
objection  to  the  title  can  be  determined  at  the  hearing,  and 
even  if  he  makes  no  objection  whatsoever  to  the  title  as  shown 
by  the  abstract :  Jenkins  v.  Hiles,  6  Yes.  646. 

When  the  inquiry  is  directed  in  general  terms,  whether  the 
vendor  can  make  a  good  title,  it  means  a  good  title  according  to 
the  contract  ( ITpperton  v.  Niclcohon,  L.  E.  6  Ch.  436)  ;  and  thus 
the  contract  may  be  so  stringent  as  to  exclude  any  right  to  a 
reference,  as  where  the  vendor  sells  only  such  interest  as  he  has : 
Fry,  Sp.  Perf.  558.  In  the  absence  of  special  directions,  the 
pm-chaser  may  under  the  reference  raise  objections  which  had 
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been  raised  and  abandoned  before  tbe  action  :  Curling  v.  Austin,   Ch.  xxviii. 
2  Dr.  &  Sm.  129.  — 


The  vendor,  if  lie  wishes  to   preclude   the   pui'chaser  from  Special 
raising  any  objection  to  the  title,  "v^hich  it  is  open  to  him  to 
raise  under  the  contract,  must  have  special  directions  on  the 
subject  inserted  in  the  judgment :   Upperton  v.  Niclwlson,  L.  E. 
6  Ch.  436. 

The  question  of  title  being  referred  to  the  chief  clerk,  the  Chief  clerk's 
result  of  the  inquiry  is  expressed  in  a  certificate  (as  to  which  ^^ 
see  E.  S.  C.  1883,  Ord.  LV.  rr.  65—71),  which  is  filed  in  the 
Central  Office,  and  thenceforth  binds  all  parties  unless  discharged 
or  varied  upon  application  by  summons,  to  be  made  before  the 
expiration  of  eight  clear  days  after  the  filing  of  the  certificate  : 
Ibid.  r.  70.  Points  of  difficulty  are  in  general  brought  before 
the  Court  in  this  manner,  the  summons  to  vary  being  adjourned 
so  as  to  come  on  with  the  further  consideration  of  the  action. 

It  is  said  by  Lord  St.  Leonards  that  "  to  enable  equity  to  What  title 
enforce  a  specific  performance  against  a  purchaser,  the  title  to  purchaser, 
the  estate  ought,  like  Ceesar's  wife,  to  be  free  even  from  sus- 
picion ;  for  it  would  be  an  extraordinary  proceeding,  for  a 
Court  of  Equity  to  compel  a  purchaser  to  take  an  estate  which 
it  cannot  warrant  to  him.  It  has,  therefore,  become  a  settled 
and  invariable  rule,  that  a  purchaser  shall  not  be  compelled  to 
accept  a  doubtful  title  :"  Sugden,  Y.  &  P.  385. 

The  learned  author,  indeed,  in  the  next  paragraph  points  out 
that  every  title  is  either  good  or  bad ;  and,  accordingly,  the 
Court  ought,  in  every  case,  to  decide  either  for  or  against  the 
title.  This,  however,  it  sometimes  declines  to  do  ;  and  it  becomes 
important  to  ascertain,  if  possible,  by  what  principles  the  Court  • 
is  guided  in  holding  a  title  to  be  doubtful. 

The  doubt  affecting  the  title  may  obviously  be  either  of  law  Doubtful 
or  of  fact ;  and  a  doubtful  question  of  law  may  relate  either  to 
general  law,  or  to  the  construction  of  some  instrument  which 
has  no  operation  except  upon  the  particular  property.  It  is 
necessary  to  distinguish  these  several  ways  in  which  a  title  may 
be  "  doubtful.'' 

Questions  of  general  law  will,  as  a  rule,  be  decided  one  way  General  law. 
or  the  other.     Thus,  in  a  case  where  trustees  were  selling  under 
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.  a  power  of  sale  whicli  could  only  be  exercised  with  the  consent 
-  of  the  tenant  for  life,  and  the  tenant  for  life  had  alienated  his 
interest,  and,  according  to  the  purchaser's  contention,  had  thereby- 
lost  his  power  of  consenting  to  the  sale,  James,  L.  J.,  said,  "  "We 
do  not  say  that  there  may  not  be  cases  in  which  a  question  of 
law  may  be  considered  so  doubtful  that  a  Court  would  not,  on 
its  own  view,  compel  a  purchaser  to  take  a  title;  still,  as  a 
general  and  almost  universal  rule,  the  Court  is  bound  as  much 
between  vendor  and  purchaser,  as  in  every  other  case,  to  ascer- 
tain and  determine  as  it  best  may  what  the  law  is,  and  to  take 
that  to  be  the  law  which  it  has  so  ascertained  and  determined. 
The  exceptions  to  this  will  probably  be  found  to  consist  not  in 
pure  questions  of  legal  principle,  but  in  cases  where  the  difficulty 
and  the  doubt  arise  in  ascertaining  the  true  construction  and 
legal  operation  of  some  ill-expressed  and  inartificial  instrument : " 
Alexander  v.  Mills,  L.  E.  6  Ch.  124,  131. 

So  a  title  depending  on  the  question.  Does  a  gift  to  an  un- 
married woman  for  life,  with  remainder  to  her  husband  in  fee, 
vest  an  indefeasible  estate  in  the  person  who  first  answers  the 
description  of  her  husband?  was  forced  upon  a  purchaser: 
Radford  v.  Willis,  L.  E.  7  Ch.  7.  See  also  the  following 
cases  where  titles  depending  on  general  principles  of  law  were 
forced  on  the  purchasers :  Borling  v.  Claydon,  1  H.  &  M.  402 ; 
Bull  V.  Ilutchens,  32  Beav.  615  ;  Cruikshank  v.  Bnffln,  L.  E.  13 
Eq.  555  ;  Bell  v.  Holthy,  L.  E.  15  Eq.  178  ;  Forster  v.  Ahraham^ 
L.  E.  17  Eq.  351 ;  Oshorne  to  Roivlett,  13  Ch.  D.  774. 

The  case  last  cited  involved,  using  the  words  of  Jessel,  M.  E., 
"  one  of  those  curious  questions  of  real  property  law  not  de- 
pending upon  any  ascertained  or  ascertainable  principle  but 
simply  upon  authority,"  and  although  the  Master  of  the  EoUs 
considered  that  there  was  no  binding  decision  on  the  point,  he 
felt  compelled  to  decide  whether  the  title  was  good  or  bad. 
Tliis  seems  to  conflict  with  the  law  as  laid  down  by  Sir  Gr.  Turner 
in  the  following  passage  :  "  The  Court  is  to  judge  whether  the 
general  law  upon  the  point  is  or  is  not  settled,  enforcing  specific 
performance  in  the  one  case,  and  refusing  to  enforce  it  in  the 
other  '^  {Pf/rkc  v.  Waddimjham,  10  Hare,  1,8),  and  in  the  most 
recent  case  on  the  subject,  Lord  Selborne,  L.  C,  said,  ''When  you 
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have  a  question  raised  upon  the  construction  of  a  general  statute   C^«  xxvill. 

s.  6. 


if  there  is  any  reasonable  ground  for  saying  that  that  question 
is  not  determined  by  previous  authorities,  or  that  the  previous 
authorities  are  conflicting,  then  in  the  terms  of  Lord  Justice 
Turner's  judgment  in  Pyrhe  v.  Waddingham^  that  cannot  be 
treated  as  a  question  of  general  law  so  settled  that  the  Co  art 
will  force  the  title  on  the  purchaser  " :  F aimer  v.  Locke,  18  Ch.  D. 
381,  388. 

It  must,  however,  be  observed  that  a  title  depending  on  the 
construction  of  a  general  statute  will  sometimes  be  forced  upon 
a  purchaser,  although  the  case  is  of  the  first  impression :  Beiolcy 
V.  Carter,  L.  E.  4  Ch.  230 ;  Bell  v.  Holthij,  L.  E.  15  Eq.  178. 
And  where  there  are  conflicting  decisions,  the  judge  may  follow 
that  which  commends  itself  to  his  mind,  and  enforce  specific 
performance  according  to  that  construction  :  Baker  v.  White, 
L.  E.  20  Eq.  166. 

The  difiiculty  in  cases  of  "doubtful"  titles  arises  from  the  pecisionbind- 
fact  that  the  decision  "  does  not  technically  bind  any  one  else  the  parties, 
but  the  parties  actually  before  the  Court,  and  does  not  prevent 
any  person  not  bound  by  the  decision  from  at  any  time  bring- 
ing fresh  litigation  upon  the  purchaser  with  reference  to  the 
same  title :  "  Jessel,  M.  E.,  Osborne  to  Roiclett,  13  Ch.  D.  774, 
781. 

The  union  of  the  Courts  has  diminished  the  chances  of  a  pur- 
chaser being  ejected  at  law,  after  having  been  compelled  by  a 
Court  of  equity  to  accept  a  title  "  doubtful "  according  to 
general  law.  Moreover,  the  objection  would  seem  to  have  less 
force  in  the  Court  of  Appeal  than  in  the  Court  of  first  instance ; 
and  none  at  all  in  the  House  of  Lords  where  a  declaration  of 
the  law  may  be  made  absolutely  binding  upon  all  the  Comis. 

In  this  state  of  the  authorities  it  would  seem  that  on  questions  When  ques- 
of  general  law  the  Court  will  only  consider  a  title  doubtful  if  liwmaketltle 
the  question — (1)  has  not  been  previously  decided;  (2)  is  one  ^o^^*^^- 
of  difficulty ;  and  (3)  is  one  which,  although  the  judge  may  be 
in  favour  of  the  title,  in  his  opinion  might  be  differently  decided 
by  another  judge.     See  Mtdlings  v.  Trinder,  L.  E.  10  Eq.  449, 
where  Lord  Eomilly,  M.  E.,  while  approving  the  principles  laid 
down  in  Pyrke  v.  Waddingham,  compelled  a  purchaser  to  accept 
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the  title  which  Lord  Justice  Turner  had  in  that  case  decided  to 
be  doubtful.  See  also  Collard  v.  Sampson,  4  De  G.  M.  &  G.  224. 
If  the  doubts  arise  upon  the  construction  of  particular  instru- 
ments, and  the  Court  is  itself  doubtful  upon  the  points,  specific 
performance  must,  of  course,  be  refused:  per  Sir  G.  Turner, 
V.-C,  Pi/rke  V.  Waddinrj/iam,  10  Hare,  1,  9 ;  and  see  the  cases 
there  cited.     See  also  Si/Iies  v.  Sheard,  2  De  Gr.  J.  &  S.  6. 

So,  if  there  has  been  a  decision  adverse  to  the  title,  the  Court, 
although  of  an  opposite  opinion  on  a  question  of  construction, 
will  not  compel  the  purchaser  to  take  the  title :  Mullings  v. 
Trindcr,  L.  E.  10  Eq.  449,  454. 

But  if  the  construction  is  reasonably  clear  specific  perform- 
ance will  be  decreed ;  see  Warneford  v.  Tliompmn,  3  Yes.  513 ; 
Hamilton  v.  Btichnaster,  L.  E.  3  Eq.  323 ;  where  the  convey- 
ancing counsel  had  advised  against  the  title :  Austin  v.  Tatcney, 
L.  E.  2  Ch.  143  ;  Wyman  v.  Carter,  L.  E.  12  Eq.  309 ;  Cooper 
V.  KynocTi,  L.  E.  7  Ch.  398 ;  Re  White  and  Eindle's  Contract, 
7  Ch.  D.  201. 

It  has  been  asserted  by  Malins,  Y.-C,  that,  where  doubtful 
cases  of  construction  arise,  whether  on  an  Act  of  Parliament,  or 
the  words  of  an  instrument  or  will,  it  is  the  duty  of  the  Court 
to  remove  that  doubt  by  deciding  it :  Bell  v.  Ilolthy,  L.  E/ 
15  Eq.  178,  193. 

An  unfavourable  decision  in  a  Court  of  inferior  jurisdiction 
does  not  render  the  title  doubtful ;  for,  if  in  such  a  case  the^ 
judge  of  the  superior  Court  abstained  from  exercising  his  dis- 
cretion, the  effect  would  be  to  leave  the  ultimate  decision  of  the- 
question  to  the  Court  below  :  Sheppard  v.  Doolan,  3  Dru.  &  "War. 
1,  8;  Bcioley  Y,  Carter,  L.  E.  4  Ch.  230;  Alexander  v.  Mills, 
L.  E.  6  Ch.  124,  132  ;  Radford  v.  Willis,  L.  E.  7  Ch.  7  ;  Cooper 
V.  Kynock,  L.  E.  7  Ch.  398.  See,  however.  Collier  v.  McBean, 
L.  E.  1  Ch.  81 ;  and  the  observations  of  Jessel,  M.  E.,  thereon 
in  Collier  v.  Walters,  L.  E.  17  Eq.  252,  260. 

Where  the  blot  on  the  title  arises  from  a  doubt  as  to  some 
particular  fact,  it  is  conceived  that  unless  the  doubt  is  removed 
the  purchaser  cannot  be  compelled  to  complete.  The  vendor  is 
bound  to  prove  his  title  unless  the  purchaser  waives  his  strict 
rights  in  this  respect ;  see  Games  v.  Bonnor,  33  W.  E.  64. 
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J  is  a  presumption  as  to  a  fact,  Sir  J. 
Leach,  V.-C,  has  laid  down  the  rule,  that  if  the  case  he  such. 


In  cases  where  there  is  a  presumption  as  to  a  fact.  Sir  J.   Ch.  xxviii. 

s.  6. 


that  sitting  hefore  a  jury,  it  would  he  the  duty  of  a  Judge  to  tions. 
give  a  clear  direction  in  favour  of  the  fact,  then  it  is  to  be  con- 
sidered as  without  reasonable  doubt ;  but  if  it  would  be  the 
duty  of  a  judge  to  leave  it  to  a  jury  to  pronounce  upon  the 
effect  of  the  evidence,  then  it  is  to  be  considered  as  too  doubtful 
to  conclude  a  purchaser  :  Emery  v.  Grococl-,  6  Mad.  54,  57.  In 
this  case  the  surrender  of  a  term  was  presumed. 

The  presumption  in  favour  of  a  conveyance  having  been  Ofconvey- 
made  by  trustees  will  in  general  be  allowed  to  prevail  whenever 
it  was  the  declared  duty  of  the  trustees  to  convey  to  the  bene- 
ficial owner  at  a  specified  time  :  England  v.  Slade,  4  T.  E.  682  ; 
Doe  V.  Syhourn,  7  T.  E.  2  ;  Wilson  v.  Allen,  1  Jac.  &  W.  611 ; 
and  a  lil^e  presumption  will  probably  arise  where  the  duty  to 
convey,  though  not  expressly  declared,  may  constructively  be 
gathered  from  the  object  of  the  trust :  Hillary  v.  Waller ,  12 
Yes.  239,  252.  As  to  cases  in  which  the  title  depended  on 
questions  of  fact,  see  Lord  Brayhroke  v.  Inskip,  8  Yes.  417 
(illegitimacy)  ;  Lowes  v.  Lus/i,  14  Yes.  547  (act  of  bankruptcy) ; 
Smith  V.  Death,  5  Mad.  371  (qualification  of  object  of  power) ; 
ReHiiishh  Charity,  L.  E.  10  Eq.  5  (whether  a  particular  exercise 
of  a  power  was  fraudulent  or  not) ;  Re  Bridges  and  Mcliae^s 
Contract,  30  W.  E.  539  (non-existence  of  rights  of  common). 
:  The  reference  of  title  invariably  includes  an  inquiry  ichen  a  When  a  good 
good  title  was  first  shown,  because,  as  an  ordinary  rule,  costs  shown. 
are  given  against  a  vendor  up  to  the  time  at  which  he  has  first 
shown  a  good  title :  Phillipson  v.  Gibbon,  L.  E.  6  Ch.  428,  434.  . 
And  see,  as  to  costs,  post,  p.  481.  The  vendor  may  complete 
an  imperfect  title  at  any  time  before  the  certificate  is  filed ;  but 
when  he  is  found  to  have  had  no  title  at  the  date  of  the  contract, 
he  cannot  obtain  a  decree,  although  by  purchase  or  otherwise 
he  has  subsequently  acquired  the  power  of  carrying  out  the 
contract:  Sugden,  Y.  &  P.  217;  Forrer  v.  Msh,  35  Beav.  167. 
Lord  Eldon  has  observed,  that  the  rule  of  compelling  a  pur- 
chaser to  take  the  estate  when  a  title  is  not  made  till  after  the 
contract  should  not  be  extended  to  any  case  to  which  it  had  not 
abeady  been  applied  {Lechmere  v.  Brasier,  2  Jac.  &  W.  287, 
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Ch.  XXVIII.   289);   and  the  rule   accordingly  was  not  observed  when  the 

— vendor  had  no  title  to  a  very  small  portion  of  the  estate :  Cham- 

herlaiii  v.  Lcc,  10  Sim.  444.  The  Court  will  not  decline  to 
enforce  specific  performance  on  the  ground  of  a  defect  in  title, 
when  the  defect  admits  of  compensation,  and  is  of  trivial 
importance  (see  ante,  p.  364),  or  where  the  purchaser,  on  dis- 
covering that  the  vendor  had  no  title,  does  not  repudiate  the 
contract,  but,  on  the  contrary,  assists  him  in  acquiring  a  title 
{Boggart  v.  Scott,  1  Euss.  &  M.  293),  or  continues  the  negotia- 
tion :  Eyston  v.  Smoncis,  1  Y.  &  0.  C.  608 ;  Salisbunj  v.  Hatcher, 
2  Y.  &  C.  C.  54. 


Sect.  7. — Damages. 

Damages  and       The  Court  of  Chancery  does  not  seem  to  have  had,  or,  at  all 

compensa-  events,  exercised  jurisdiction  to  give  damages  for  breach  of 
contract.  Lord  Eldon  professed  himself  "  not  aware  that  this 
Court  would  give  relief  in  the  shape  of  damages ;  which  is 
very  different  from  giving  compensation  out  of  the  purchase- 
money "  :  Todd  V.  Gee,  17  Yes.  273,  278  ;  see  Kendall  v.  Beclcett, 
2  Euss.  &  M.  88.  Damages  are,  in  fact,  a  substitution  for  the 
contract;  compensation,  the  difference  in  value  between  what 
was  agreed  to  be  done  and  what  is  actually  carried  out. 

Lord  Cairns'  By  the  Chancery  Amendment  Act,  generally  called  Lord 
Cairns'  Act  (21  &  22  Yict.  c.  27),  power  was  conferred  upon 
the  Court,  in  all  cases  where  it  had  jurisdiction  to  enforce 
specific  performance,  to  award  damages  to  the  party  injured, 
either  in  addition  to  or  in  substitution  for  such  specific  per- 
formance. 

Repealed.  This  Act  has  been  repealed  by  the  Statute  Law  Eevision  and 

Civil  Erocedure  Acts,  1881  and  1883  (44  &  4o  Yict.  c.  59, 
46  &  47  Yict.  c.  49)  ;  but  these  Acts  contain  words  preserving 
the  jurisdiction  of  the  Court  notwithstanding  the  repeal.  It  is 
not,  however,  necessary  to  have  recourse  to  Lord  Cairns'  Act, 
for  it  is  clear  that  the  Court  now  has  power  to  give  damages  as 
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alternative  relief :  per  Baggallay,  L.  J.,  Sat/ers  v.  Colly cr^  28    Ch.  xxviii. 
Cli.  D.  103,  108.  — 


The  High  Court  of  Justice  has  power,  which  it  seems  it  is  Common  law 
bound  to  exercise,  of  granting  relief  in  respect  both  of  legal  and  ""^"^ 
of  equitable  claims.     See  Jud.  Act,  1873,  s.  24  (7). 

In  order  to  invoke  the  common  law  jurisdiction  of  the  Court, 
the  statement  of  claim  should  ask  specifically  for  damages  either 
simply  or  in  the  alternative :  E.  S.  C.  1883,  Ord.  XX.  r.  6. 
The  omission,  however,  of  a  claim  for  damages  may  by  leave  of 
the  Court  be  rectified  at  the  hearing  :  Ihid.  Ord.  XXVIII.  r.  1. 
But  leave  will  not  be  granted  as  of  course :  Hipgrave  v.  Case^ 
28  Ch.  D.  356.  No  denial  or  defence  is  necessary  as  to  damages 
claimed,  or  their  amount ;  but  they  are  deemed  to  be  put  in 
issue  in  all  cases  unless  expressly  admitted:  Ihid,  Ord.  XXI. 
r.  4. 

It  is  important  to  distinguish  between  the  jurisdiction  under 
Lord  Cairns'  Act  and  that  under  the  Judicature  Act ;  for  the 
former  gives  a  discretionary  power  to  the  Court  which  cannot 
be  exercised  unless  specific  performance  might  have  been 
ordered  :  Fry,  Sp.  Perf.  550.  Rogers  v.  Challis,  27  Beav.  175 ; 
Leiccrs  v.  Earl  of  Shaftesbury^  L.  E.  2  Eq.  270 ;  Ferguson 
V.  Wilson,  L.  E.  2  Ch.  77 ;  Aynsley  v.  Glover,  L.  E.  18  Eq. 
544,  554;  Smith  v.  Smith,  L.  E.  20  Eq.  500  ;  Wood  v.  Silcoch, 
32  W.  E.  845  ;  but  see  Howe  v.  Hunt,  31  Beav.  420.  But  if 
specific  performance  was  rendered  impossible  by  circumstances 
arising  after  the  action  had  been  commenced,  damages  might 
have  been  aAvarded  :  Catton  v.  Wyld,  32  Beav.  266. 

Thus,  if  before  the  trial  the  defendant  performs  the  contract, 
the  plaintiff  is  not  thereby  deprived  of  his  right  to  damages  for 
the  injury  caused  by  the  defendant's  delay :  Cory  v.  Thames 
Iron  Works  Co.,  11  W.  E.  589. 

But  if  specific  performance  is  rendered  impossible  by  the 
default  of  the  plaintiff,  his  right  to  damages  under  Lord  Cairns' 
Act  seems  to  be  gone :  De  Brassac  v.  Marty n,  11  W.  E.  1020. 
Whereas,  under  the  Judicatiu*e  Act,  the  plaintiff,  who  claims 
damages  in  the  Chancery  Division,  asserts  a  legal  right  which, 
in  a  proper  case,  the  Court  is  bound  to  recognize. 

In  a  recent  case,  where  the  plaintiff  claimed  specific  perform- 
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Ch.  XXVIII.   ance,  or  in  the  alternative  100/.  as  liquidated  damages,  being 

8    7 

— the  sum  fixed  by  the  contract,  the  Court  of  Appeal  refused  to 

consider  the  question  of  damages,  on  the  ground  that  the  plain- 
tiff had,  by  selling  the  property,  put  it  out  of  his  power  to 
perform  the  contract.  The  claim  for  damages  was  treated,  not 
as  the  assertion  of  a  legal  right,  but  merely  as  ancillary  to 
specific  performance ;  and  leave  to  amend  so  as  to  raise  a  case 
for  damages  was  refused :  Hipgrave  v.  Case,  28  Ch.  D.  356. 

Under  both  jurisdictions,  the  Court  can  assess  the  damages  in 
respect  of  any  continuing  cause  of  action  down  to  the  time  of 
the  assessment ;  and  is  not  confined  to  the  amount  sustained 
anterior  to  the  issue  of  the  writ :  Friiz  v.  Hohson,  14  Ch.  D. 
542,  66% ;  E.  S.  C,  Ord.  XXXVI.  r.  58. 

As  to  the  circumstances  in  which  the  Court  will  give  damages 
in  lieu  of  specific  performance,  see  Wilson  v.  Northampton  RaiL 
Co.,  L.  E.  9  Ch.  279. 

And  as  to  the  circumstances  in  which  damages  will  be  awarded 
in  addition  to  specific  performance,  see  Soames  v.  Udge,  John. 
669 ;  Samtcda  v.  Lauford,  4  Giff .  42  ;  Middleton  v.  Greenwood,  2 
De  G-.  J.  &  S.  142 ;  Jaques  v.  Millar,  6  Ch.  D.  153. 

The  damages  are  frequently  assessed  by  the  Court  at  the 
trial,  but  an  inquiry  in  chambers  may  be  directed,  see  Dan. 
Ch.  Pr.  707. 

Lord  Cairns'  Act  was  not  intended  to  confer  any  new  right 
to  damages,  and  no  damages  can  therefore  be  recovered  under 
it  which  could  not  be  recovered  in  an  action  at  law  :  Rock 
Portland  Cement  Co.  v.  Wilson,  31  W.  E.  193. 

When  a  defendant  is  unable  to  carry  out  a  decree  for  specific 
performance,  the  plaintiff  may  apply  by  motion  to  have  the 
agreement  rescinded,  but  he  cannot  obtain  damages  as  well  for 
the  breach  of  agreement :  Ilenty  v.  Schroder,  12  Ch.  D.  QtQQ. 

Both  legal  and  equitable  remedies  are  now  given  by  the  same 
Court ;  and  where,  under  the  old  practice,  the  bill,  if  dismissed, 
would  have  been  dismissed  without  prejudice  to  an  action  at 
law,  the  Court  is  bound,  on  refusing  specific  performance,  to 
consider  the  question  of  damages  :  Tamplin  v.  James,  15  Ch.  D. 
215. 


No  damages 
on  rescission. 


"Without  pre 
judice  to  an 
action. 
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Sect.  8. — Costs. 


Ch.  XXVIII. 

8.8. 


Although  the  costs  of  and  incident  to  all  proceedings  in  the  Discretion  of 
Supreme  Court  are  in  the  discretion  of   the  Court  or  judge  judge. 
(E.  S.  C.  1883,  Ord.  LXY.  r.  1),  yet  the  discretion  is  exercised, 
not  arbitrarily,  but  according  to  approximately  fixed  principles, 
which  must  be  here  briefly  considered. 

In  particular  cases,  of  course,  special  circumstances  prevent 
the  application  of  the  general  rules ;  yet  it  is  not,  on  that 
accoimt,  the  less  necessary  to  state  them.  Four  cases  have  to  be 
treated,  for  the  action  may  be  either  by  the  vendor  or  the  pur- 
chaser, and  in  each  case  may  be  either  successful  or  dismissed. 

The  rule  is,  that  a  plaintiff  obtaining  a  decree  for  specific  General  rule, 
performance  is  entitled  to  the  general  costs  of  the  action:  Abbott 
V.  Sfcorder,  4  De  Gr.  &  S.  448,  459. 

A  vendor  plaintiff,  therefore,  will  obtain  a  decree  with  costs  Vendoe 

,  ^  ^  PLAINTIFF. 

if  the  title  is  clear  and  a  futile  objection  of  the  purchaser  occa-  pe^j^ee  with 
sioned  the  suit :  Morris  v.  Debenham,  2  Ch.  D.  540,  547 ;  or,  costs. 
although  both  parties  were  in  the  wrong  as  to  the  amount  of 
interest  payable,  which  was  the  only  point  in  dispute,  if  the 
Court,  from  the  general  conduct  of  the  parties,  concludes  that 
the  suit  was  occasioned  by  the  defendant :  Sherivin  v.  Shakspeare, 
17  Beav.  267,  affd.  5  De  G-.  M.  &  Gr.  517.  See  Laives  v.  Gibson, 
L.  R.  1  Eq.  135  ;  Peter  v.  Nicolls,  L.  E.  11  Eq.  391. 

So,  if  the  purchaser  resists  specific  performance  on  an  un- 
founded allegation  of  misdescription,  he  has  to  pay  the  costs : 
Nene  VaJleij  Drainage  Commissioners  v.  Dunkley,  4  Ch.  D.  1 ; 
or  if  he  questions  unsuccessfully  the  validity  of  the  contract : 
Abbott  V.  Sicorder,  4  De  C.  &  S.  448,  460. 

Where  the  title  has  not  been  accepted,  there  must  as  a  rule  Costs  of  the 
be  an  inquiry  in  chambers  on  the  subject  (see  ante,  p.  472)  ;  °* 

but,  where  the  purchaser's  conduct  has  been  unjustifiable  in 
raising  defences  which  are  overruled  at  the  hearing,  the  Court 
will  declare  that,  whatever  may  be  the  result  in  chambers,  (which 
may  of  course  be  against  the  title)  the  costs  up  to  and  including 
the  hearing  must  be  paid  by  the  purchaser  :  M'Murray  v.  Spicer, 
L.  E.  5  Eq.  527,  544 ;  following  Parkin  v.  Thorold,  16  Beav. 
59. 

c.  II 
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Ch  XXVIII.       A  vendor  who  has  not  shown  a  good  title  before  commencing 

— his  action  is  considered  to  have  been  in  the  wrong  at  that 

Sjl^*tm  ""^^  critical  period  ;  and,  though  he  may  afterwards  i^erfect  his  title 
after  action.     ^^^  obtain  specific  performance,  the  Court  will  only  grant  him 
that  indulgence  upon  the  terms  of  his  paying  all  the  costs  down 
to  the  time  when  a  good  title  was  first  shown  :  Abbott  v.  Sicorder, 
4  De  a.  &  S.  448,  4.59. 
Exceptions  to       This  is,  no  doubt,  the  general  rule,  and  it  has  been  stated  that 
rule.     .  it  should  "  be  kept  as  strict  as  possible,  and  that  there  should 

be  as  few  exceptions  to  it  as  possible:"  Wilkinson  v.  Hartley, 
15  Beav.  183,  188.  But  it  frequently  happens  that  the  duty 
which  the  vendor  has  undertaken  to  perform  in  making  out  a 
good  title  is  interrupted  by  some  claim  or  demand  on  the  part 
of  the  purchaser  which  cannot  be  sustained,  and  which  gives 
rise  to  a  suit.  The  consequence  may  be  that  something  remains 
to  be  done  which  the  vendor  would  have  done  without  suit  if 
an  opportunity  had  been  afforded  him  :  per  Lord  Langdale, 
Scoones  v.  Morrell,  1  Beav.  251,  257. 

In  such  a  case  the  costs  depend  not  upon  the  date  at  which 
a  title  was  first  shown,  but  upon  the  other  circumstances  of  the 
case  which  raised  the  issue  between  the  parties.  See  also  Long 
V.  Collier,  4  Euss.  267;  Monro  v.  Taylor,  3  Mac.  &  G.  713; 
Peers  v.  Sneyd,  17  Beav.  151 ;  PhilUpson  v.  Gibbon,  L.  E.  6 
Ch.  428,  434. 

The  rule  has  been  expressed  by  Knight-Bruce,  L.  J.,  in  the 
following  terms : — "  Prima  facie  a  vendor  has  to  pay  the  costs 
to  the  time  when  a  successful  objection  is  first  removed.  But 
where  it  appears  probable  that  the  objection  might  have  been 
removed  if  it  had  been  made  before  the  commencement  of  the 
suit,  the  Court  does  not  throw,  or  does  not  always  throw,  the 
costs  upon  the  vendor :"  Freer  v.  Hesse,  4  De  G.  M.  &  G.  495, 
505. 
Purchaser  When  a  purchaser's  objections  to  title  failed,  it  used  to  be 

ordered  to  pay       •!    i        j.        i  i  . 

costa  *«  for  the  said  that  for  the  sake  of  the  title,  to  show  that  the  Court  enter- 
title."     ^       tained  no  doubt  on  the  subject,  he  ought  to  pay  the  costs :  Hall 
V.  May,  3  K.  &  J.  585  ;  Osborne  to  Rotclett,  13  Ch.  D.  774,  798. 
But  it  seems  tliat,  where  the  objection  raises  an  important  and 
difficidt  question,  the  Court,  in  overridicg  it,  will  now  make  the 
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order  without  costs :  Cruikshank  v.  Buffin,  L.  R.  13  Eq.  555  ;   Ch.  xxviii. 
Radford  V.  Willis,  L.  E.  7  Ch.  7.  — 


The  vendor's  action  will  be  dismissed  with  costs  if  he  has  no  Dismissed 
title ;  or  if  there  has  been  great  delay,  and  there  is  little  hope  ^    °°^  ' 
of  perfecting  the  title  within  a  reasonable  time  :  Fraser  v.  Wood, 
8  Beav.  339.     See,  however,  Omerod  v.  Hardman,  6  Yes.  722, 
737. 

It  is  competent  to  the  Court,  in  making  a  decree  for  specific  Decree  with 
performance  at  the  suit  of  the  vendor,  to  compel  him  to  pay  the  yendorf ^^^* 
costs  of  the  action ;  as,  for  example,  where  the  agreement  stated 
in  the  bill  differed  from  that  proved  by  the  plaintiff's  witness, 
and  the  defendant  set  up  a  different  agreement  which  the  Court 
adopted :  Mortimer  v.  Orchard,  2  Yes.  jun.  243. 

In  a  case  where  the  contract  was  not  disputed,  and  the  vendor  No  costs. 
at  an  early  stage  of  the  action  declined  the  purchaser's  offer 
of  a  common  reference  to  chambers,  and  unsuccessfully  set  up 
the  case  that  the  title  had  been  actually  accepted,  he  was  ordered 
to  pay  the  costs  of  the  hearing.  No  general  costs  of  the  action 
were  given  to  either  side,  because  the  vendor  failed  to  show  a 
good  title  before  action ;  but  only  by  reason  of  a  defect  which 
had  never  been  the  subject  of  dispute,  and  was  not,  in  fact, 
discovered  until  after  the  commencement  of  the  action :  Phillip^ 
son  V.  Gibbon,  L.  R.  6  Ch.  428. 

Although  the  purchaser's  objection  to  the  vendor's  title  is  Objection 
allowed,  yet  if  it  was  taken  very  late  the  action  will  be  dismissed 
without  costs :   Upperton  v.  JSfickolson,  L.  R.  6  Ch.  436. 

If  the  conduct  of  the  vendor  has  given  the  purchaser  a  pro-  Conduct  of 
bable  ground  for  resisting  the  action,  no  costs  will  be  given  on  irreproach- 
either  side  :  Fenton  v.  Broivne,  14  Yes.  144.  ^^  ®* 

Where  a  good  title  has  been  found  by  the  certificate,  the 
Court,  in  dismissing  the  action  because  it  considers  the  title 
doubtful,  will,  it  seems,  do  so  without  costs :  Willcox  v.  Bellacrs, 
T.  &  R.  491. 

The  decree  for  specific  performance,  when  made  at  the  suit  of  Puechaseb 
the  purchaser,  will  also  in  general  be  made  with  costs ;   and  Decree  with 
evidence  adduced  before  the  Chief  Clerk  in  Chambers,  or  on  an  costs, 
interlocutory  application,  is  not  admissible  on  further  considera- 
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tion  for  the  purpose  of  varying  this  rule :   Curling  v.  Austin, 
2  Dr.  &  Sm.  129 ;  see  CoUetf  v.  Young,  33  W.  E.  543. 

The  rule  that  a  vendor  has  to  pay  costs  down  to  the  time 
when  a  good  title  was  first  shown  is  subject  to  two  exceptions 
when  the  action  is  brought  by  the  purchaser,  viz. :  (1)  where  the 
successful  objection  was  not  raised  until  after  action ;  (2)  where 
the  vendor  did  not  comply  with  a  requisition,  merely  because  it 
was  coupled  with  a  claim,  e.  g.  compensation,  which  could  not 
be  supported  {Lyle  v.  Yarhorough,  John.  70),  where  the  vendor, 
having  been  in  no  default,  the  plaintiff  had  to  pay  all  the  costs 
of  the  suit. 

Where  the  purchaser  brings  an  action  for  specific  perform- 
ance, and  it  turns  out  that  the  vendor  cannot  make  a  good  title, 
the  action  will  be  dismissed  without  costs :  Maiden  v.  Fyson, 
9  Beav.  347.  And  also  in  cases  where  specific  performance  is 
refused  on  the  ground  of  hardship  to  the  defendant  (the  vendor) 
the  order  will  be  made  without  costs :  Wedgwood  v.  Adams, 
8  Beav.  103. 

For  various  forms  of  order  as  to  costs,  any  of  which  the  judge 
in  his  discretion  may  adopt,  see  Willmott  v.  Barber,  17  Ch.  D. 
772. 

The  costs  of  the  reference  as  to  title  are,  in  general,  given  to 
the  vendor,  if  the  inquiry  is  answered  in  his  favour  {Abbott  v. 
Sworder,  4  De  Gr.  &  S.  448,  460) ;  and  even  where  it  was  not 
found  ichen  the  vendor  first  showed  a  good  title,  yet  he  was 
held  entitled  to  include  the  costs  of  the  reference  in  the  general 
costs  of  the  action  :  Croome  v.  Lediard,  2  Myl.  &  K.  293. 

Where  a  purchaser  (plaintiff)  knowing  of  certain  objections 
to  the  title  insisted  on  a  reference,  and  afterwards,  upon  the 
Master  reporting  against  the  title,  waived  the  objections,  he  was, 
although  his  contention  was  correct,  compelled  to  pay  the  costs 
of  the  reference :  Bennett  v.  Fowler,  2  Beav.  302. 

Where  the  vendor  died  before  completion,  the  costs  occasioned 
by  the  estate  descending  to  an  infant  heir  were  not  thrown  ex- 
clusively upon  the  estate  of  the  vendor,  there  being  no  default 
on  either  side :  Hanson  v.  Lake,  2  Y.  &  C.  C.  328 ;  Hinder  v. 
St  reef  en,  10  Hare,  18;  but  see  Midland  Counties  By.  Co.  v. 
Wesfeomb,  11  Sim.  57. 
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But  if  the  vendor  after  contracting  to  sell  the  land  devised  it  Ch.  xxviii, 

to  parties  under  disability,  his  estate  was  held  liable  to  pay  the  ~ 

costs  which   he   had  thus  voluntarily  rendered  necessary  to  a 

completion  of   the  contract :  Purser  v.  Darby,  4  K.  &  J.  41. 

See   Wortham  v.  Lord  Dacre,   2    K.    &   J.    437;   Williams  v. 

Glenton,   L.    E.    1    Ch.   200;   Conv.   Act,    1881,   s.   4.     And 

see  as  to   the  costs  of  obtaining  a  vesting  order,  Re   Sparks  Vesting  order. 

(6  Ch.  D.  361),  where  it  was  held  that  there  was  no  jurisdiction 

under  the  Trustee  Acts,  1850  and  1852,  to  make  a  respondent 

pay  the  costs  of  the  petition. 

Costs  of  an  action  for  specific  performance  rest  entirely,  as  Costs  of  an 
already  stated,  in  the  discretion  of  the  Court ;  but  common  law  assert  legal 
claims  for  damages  are  now  so  frequently  united  with  this  form  "^ 
of  action,  that  it  may  be  as  well  to  recall  the  established  prin- 
ciple laid  down  by  Jessel,  M.  R.,  in  Cooper  v.  Whittingham  (15 
Ch.  D.  501),  in  the  following  words  : — "  When  a  plaintiff  comes 
to  enforce  a  legal  right,  and  there  has  been  no  misconduct  on 
his  part — no  omission  or  neglect  which  would  induce  the  Court 
to  deprive  him  of  his  costs — the  Court  has  no  discretion,  and 
cannot  take  away  the  plaintiff's  right  to  costs :  "  p.  504.  But 
if  only  nominal  damages  are  recovered  the  plaintiff  may  not 
only  be  refused,  but  may  be  ordered  to  pay  costs :  Harris  v. 
Petherick,  4  Q.  B.  D.  611.  See  also  Mitchell  v.  Barley  Main 
Colliery  Co.,  10  Q.  B.  D.  457;  Upmann  v.  Forester,  24  Ch.  D. 
231 ;  Jones  v.  Curling,  13  Q.  B.  D.  262  ;  Wittman  v.  Oppenheim, 
27  Ch.  D.  260. 


Sect.  9. — Summons  under  the  Vendor  and  Purchaser  Act. 

A  convenient  and  expeditious  method  of  determining  many  Vendor  and 
questions  which  formerly  necessitated  the  institution  of  a  suit,  ^^t  s.  9. 
has  been  provided  by  the  9th  section  of  the  Vendor  and  Pur- 
chaser Act,  1874,  which  enacts  that  a  vendor  or  purchaser  of 
real  or  leasehold   estate,  or  their  representatives  respectively, 
may  at  any  time  or  limes  apply  in  a  summary  way  to  a  judge 
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in  chambers,  in  respect  of  any  requisitions  or  objections,  or  any 
claim  for  compensation,  or  any  other  question  arising  out  of  or 
connected  with  the  contract  (not  being  a  question  affecting  the 
existence  or  validity  of  the  contract),  and  the  judge  shall  make 
such  order  upon  the  application  as  to  him  shall  appear  just,  and 
shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and 
incident  to  the  application  shall  be  borne  and  paid. 

The  application  is  made  by  an  originating  summons  entitled 
in  the  matter  of  the  contract,  and  of  the  Act.  For  Form  see 
Dan.  Forms,  2315. 

The  Act  was  intended  to  enable  the  Court  to  decide  in  a 
summary  way  such  questions  as,  whether  a  requisition  has  been 
sufficiently  answered,  whether  a  requisition  is  excluded  by  the 
conditions,  and  the  like,  but  not  to  try  disputed  questions  of 
fact :  Re  JBiir roughs,  Lynn  and  Sexton,  5  Ch.  D.  601.  See  Re 
Popple  and  Bar  rat  fs  Contract,  25  W.  E.  248  ;  Re  Turner's  Settled 
Estate,  33  W.  E.  265. 

No  evidence  is  admissible  except  such  as  would  have  been 
received  upon  a  reference  as  to  title  under  a  decree  where  the 
contract  was  established :  Re  Burroughs,  Lynn  and  Sexton, 
supra. 

It  is  convenient,  and  not  unusual,  for  a  concise  written  state- 
ment of  the  circumstances  of  the  case  to  be  agreed  upon,  which 
is  signed  by  the  solicitors  of  the  parties,  and  a  copy  of  which 
is  left  at  the  chambers,  either  before  or  upon  the  return  of  the 
summons :  Dan.  Ch.  Pr.  1382. 

It  has  been  decided  in  Ireland  that  service  of  the  summons 
out  of  the  jurisdiction  may  be  allowed :  Drapers'  Company  v. 
X^Cann,  1  L.  E.  Ir.  13. 

The  section  does  not  apply  in  cases  of  voluntary  grant :  Re 
Marquis  of  Salishury,  23  W.  E.  824. 

In  one  case,  Hall,  V.-C,  wliile  doubting  the  jurisdiction, 

ordered  the  vendor  to  repay  the  deposit,  and  to  pay  by  way  of 

.     damages  to  the  purchaser  his  costs  of  investigating  the  title : 

'         l'    ^  ^^^^PpOO^^^  and  Ilitchman's  Contract,  21  Ch.  D.  95,99. 

^Ult^i'u^'  ^1'™®  nature  of  the  questions  which  the  Court  will  decide  in 

O^'^^.ifKuli  dUf/^Ji  t^^'s  summary  manner  may  be  gathered  from   the    following 

l^^ityt^H'^V'X^^ivf^vHV  selection  of  cases  under  the  Act : — 


Evidence. 


Statement 
of  facts. 


Service. 


Voluntary 
grants. 

Deposit  and 
damages. 
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Compensation  for  misdescription :  Re   Turner  and  Skelton,  13   ^^-  xxviii. 

Ch.  D.  130.  — 

Conditions  of  sale,  whether  misleading :    He  Marsh  and  Earl 
Granvilky  24  Ch.  D.  11 ;  Cumming  to  Godholt,  29  S.  J. 
27. 
Consent, 

Of  Charity  Commissioners:  Royal  Society  and  Thompson, 
Re,  17  Ch.  D.  407 ;  Finms  to  Forbes,  24  Ch.  D.  587, 
591. 
Of  beneficiaries:  Re  Neave's  Trustees,  W.  N.  1880,  141; 
Re  Earle  and  Webster's  Contract,  24  Ch.  D.  144 ;  Re 
Tweedie  and  Miles,  27  Ch.  D.  315. 
Conveyance, 

Parties  to  :  Re  WaddeWs  Contract,  2  Ch.  D.  172 ;  Re  Metro- 
politan Bank  and  Jones,  2  Ch.  D.  366. 
By  trustees  or  beneficiaries :   Re  Pigott  and  Great   Western 

Rail.  Co.,  18  Ch.  D.  146. 
Purchaser's  right  to  undertaking  for  safe  custody  of  deeds : 

Re  Agg-Gardner,  25  Ch.  D.  600. 
Notice  of  restrictive  covenants  in  :  Re  MoncMon  and  Gilzean, 

27  Ch.  D.  555. 
Covenants  for  title  in  :  Re  Saicyer  and  Baring^  Contract,  33 
W.  E.  26. 
Estate  tail,  whether  barred :    Re  Budson's  Contract,  8  Ch.  D. 

628. 
Fraud  upon  a  power :  Re  Turner's  Settled  Estate,  33  W.  P. 

265. 
Incumbrances, 

Peceipt  for  legacy  charged   on   property :    Re  Coward  and 

Adams'  Purchase,  L.  P.  20  Eq.  179. 
Pestrictive  covenants :  Re  Higgins  and  Hitchnan's  Contract, 
21  Ch.  D.  95. 
Interest,  Liability  of  purchaser  to  pay :    Re  Pigott  and  Great 

Western  Rail.  Co.,  18  Ch.  D.  146. 
Jurisdiction  of  the  Court  to  make  an  order :  Re  Hall  Dare's 

Contract,  21  Ch.  D.  41. 
Legal   estate,  whether  outstanding :  Re  Packman  and  Moss,  1 
Ch.  D.  214  ;  Re  Kearley  and  Clayton's  Contract,  7  Ch.  D. 
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Ch.  XXVIII.  615 ;  Re  Mercer  and  Moore,  14  Ch.  D.  287 ;  Bavis  to 

'— Joms  and  Evans,  24  Ch.  D.  190. 

Limitations,  Statute  of :  Sands  to  Thompson,  22  Ch.  D.  614. 
Malins'  Act,  land  purchased  in  breach  of  trust  not  within :  Re 

Durrani  and  Stoner,  18  Ch.  D.  106. 
Option  of  purchase :  Hallett   to  Martin,  24  Ch.  D.   624 ;   Re 

Adams  and  the  Kensington  Vestry,  27  Ch.  D.  394. 
Power  of  sale, 

Whether  an  administrator  with  the  will  annexed  can  exercise : 

Re  Clay  and  Tetley,  16  Ch.  D.  3. 
Whether  trustees  have  :  Re  Cookers  Contract,  4  Ch.  D.  454  ; 
Parish  of  Sutton  to  Church,  26  Ch.  D.  173 ;  Re  McAuliffe 
and  Balfour,  50  L.  T.   353 ;  Re  Wright's  Trustees  and 
Marshall,  28  Ch.  D.  93. 
Time  when  it  may  be  exercised :  Re  Cotton's  Trustees  and 
School  Board  for  London,  19  Ch.  D.  624 ;  Re  Tanqueray- 
u  yU^)/[M  3b'UZ,sy> '  Willaume  and  Landau,  20  Ch.  D.  465. 

Purchase-money,  receipt  of,  by  vendors  (trustees)    in  person  : 
Re  Bellamy  and  Metropolitan  Board  of  Works,  24  Ch.  D. 
387. 
Recitals,   effect   of :    Re  Harman   and    Uxhridge  Ry.    Co.,   24 

Ch.  D.  720. 

Requisitions,   whether  sufficiently    answered:    Re    Burroughs, 

Lynn  and  Sexton,  5  Ch.  D.  601 ;  Hallett  to  Martin,  24 

Ch.  D.  624. 

Rescind,  vendor's  right  to  :  Re  Jackson  and  Oakshott,  14  Ch.  D. 

.  ^J^J  ^51 ;  Re  G.  N.  Ry.  Co.  and  Sanderson,  25  Ch.  D.  788 ; 

Cif>JUuJ   ndZ  .kLf-u,  ^^  Beptford  Creek  Bridge  Co.  and  Beavan,  27  S.  J.  312 ; 

'Re  Dames  and  Wood,  27  Ch.  J).  172 ;  Re  Monckton  and 

Gilzean,  27  Ch.  D.  555. 
Root  of  title,  whether  a  voluntary  deed  sufficient :  Re  Marsh 

and  Earl  Granville,  24  Ch.  D.  11. 
Stamps,  whether  sufficient :   Whiting  to  Loonies,  17  Ch.  D.  10. 
Succession  Duty,  whether  payable  :  Re  Cooper  and  Allen's  Con- 
tract, 4  Ch.  D.  802  ;  Re  Warner's  Settled  Estates,  17  Ch. 
D.  711. 
Superfluous  laud  :    Re  Met.  Dist.  Ry.  Co.  and  Cosh,  13  Ch.  D. 
607. 
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Trust  for  sale,  persons  to  execute  :  Osborne  to  Roidett,  13  Ch.  D.    Ch.  xxviil. 
774  ;  Be  Morton  and  Hallett,  15  Ch.  D.  143.  — 


Trustees,  whether  well  appointed :  Re  Glenny  and  Hartley^  25 
Ch.  D.  611. 
Whether  ^*  trustees  of  the  settlement ''  under  the  Settled 
Land  Act :  Re  Garnett  Orme  and  Hargreave^s  Contract^ 
25  Ch.  D.  595. 
Will,  construction  of :  Re  Brown  and  Sihly,  3  Ch.  D.  156 ;  Re 
Coleman   and   Jarrom,  4t   Ch.   D.    165 ;  Re   White   and 
Hindle's  Contract,  7  Ch.  D.  201 ;  Re  Met/men  and  Blore^s 
Contract,  16  Ch.  D.  696 ;  Sturge  and  G.  W,  By.  Co.,  19 
Ch.  D.  444  ;  Be  Portal  and  Lamb,  27  Ch.  D.  600. 
The  costs  of  the  summons  and  the  adjournment  into  Court  as  Costs. 
a  rule  follow  the  event.     Thus,  where  the  purchaser's  objection 
is  allowed,  the  vendor,  whether  the  summons  has  been  taken  out 
by  him  {Be  Packman  and  Moss,  1  Ch.  D.  214 ;  Be  Clay  and 
Tetley,  16  Ch.  D.Z-,  Be  Met/men  andBlore's  Contract,  16  Ch.  D. 
696  ;  Hallett  to  Martin,  16  Ch.  D.  624,  633)  or  by  the  pm-chaser 
{Be  Mercer  and  Moore,  14  Ch.  D.  287,  296 ;  Be  Higgins  and 
Jlitchmanh  Contract,  21  Ch.  D.  95),  has  to  pay  the  costs. 

Where,  on  the  other  hand,  the  title  is  declared  good,  the 
vendor's  application  is  granted  with  costs :  Be  WaddeWs  Contract, 
2  Ch.  D.  172  ;  Be  Cooke's  Contract,  4  Ch.  D.  454 ;  Be  Burroughs, 
Lynn  and  Sexton,  5  Ch.  D.  601 ;  or,  if  the  summons  is  taken 
out  by  the  purchaser,  it  is  dismissed  with  costs :  Be  Ford  and 
Hill,  10  Ch.  D.  365  ;  Be  Turner  and  Skelton,  13  Ch.  D.  130 ; 
Be  Morton  and  Hallett,  15  Ch.  D.  143  ;  Be  Warner's  Settled 
Estates,  17  Ch.  D.  711  ;  Be  Pigottand  G.  W.  By.  Co.,  18  Ch.  D. 
146  ;  Be  Tanqueray-  Willatime  and  Landau,  20  Ch.  D.  465,  483  ; 
Be  Dames  and  Wood,  27  Ch.  D.  172. 

In  some  cases,  however,  no  costs  have  been  given :  Be  Coward  No  costs. 
and  Adams'  Purchase,  L.  R.  20  Eq.  179.  This  form  of  order 
was  adopted  when  the  judge  considered  that  there  was  "  a  fair 
point  for  discussion  "  {Be  Met.  List.  By.  Co.  and  Cosh,  13  Ch.  D. 
607,  613),  and  where  the  difficulty  arose  entirely  from  conflicting 
decisions:  Osborne  to  Bowlett,  13  Ch.  D.  774,  798;  and  see  Be 
Bellamy  and  Metropolitan  Board  of  Works,  24  Ch.  D.  387, 
392. 
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Ch.  XXVIII. 
S.9. 

In  Court  or 
iu  chambers. 

Appeal  to 
judge  in 
Coc^. 


To  Court  of 
Appeal. 


From  ad- 
journed sum- 
mons. 


Refusal  of 
application. 


No  action 
after  sum- 
mons. 


The  summons  may  be  heard  in  chambers  or  it  may  be  ad- 
journed into  Court.  The  latter  course  is  usually  adopted :  Re 
Cokman  and  Jarrom^  4  Ch.  D.  165,  168. 

When  the  decision  is  taken  in  chambers,  an  a^Dpeal  lies  to 
the  judge  in  Court  by  motion  to  discharge  the  order;  see 
Re  Turner  and  Skelton,  13  Ch.  D.  130. 

This  appeal  must  be  brought  within  twenty-one  days  from 
the  time  when  the  order  was  pronounced,  whether  it  was 
simj)ly  a  refusal  or  a  substantive  order :  Heatley  v.  Neidon,  19 
Ch.  D.  326,  modified  by  E.  S.  C.  1883,  Ord.  LYIII.  r.  15 ;  see 
Re  Woodhridge,  28  S.  J.  720 ;  Re  Hardwidge,  W.  N.  1884,  204. 

The  aggrieved  party  may,  within  twenty-one  days  from  the 
time  when  the  order  is  pronounced,  go  direct  to  the  Court  of 
Appeal,  as  in  Re  Durrani  and  Stoner,  18  Ch.  D.  106.  But  in 
such  a  case  he  must  obtain  leave  from  the  judge,  or  a  certificate 
that  he  does  not  desire  to  hear  further  argument ;  see  Re 
Ekoni,  6  Ch.  D.  346 ;  Re  Smith,  9  P.  D.  68. 

When  the  summons  is  adjourned  into  Court  an  appeal  lies  to 
the  Court  of  Appeal,  which  must  be  brought  within  twenty-one 
days  from  the  time  at  which  the  order  is  signed,  entered,  or 
otherwise  perfected,  or,  in  the  case  of  a  refusal  of  an  application, 
from  the  date  of  such  refusal :  E.  S.  C.  1883,  Ord.  LYIII.  r.  15; 
and  see  Re  Blyth  and  Young,  13  Ch.  D.  416. 

For  the  purposes  of  calculating  the  time  for  appealing,  an 
order  which  contains  a  declaration  of  rights,  or  an  expression  of 
the  opinion  of  the  judge,  is  not  a  simple  refusal  of  the  applica- 
tion :  Re  Clay  and  Tetley,  16  Ch.  D.  3. 

After  an  order  had  been  made  in  chambers  under  this  section, 
it  was  held  that  an  action  for  specific  performance,  or  alternatively 
for  damages,  could  not  be  maintained ;  the  proper  course  being 
to  apply  in  chambers  to  enforce  the  order  already  obtained : 
Thompson  v.  Ringer,  29  W.  E.  520. 
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CHAPTER  XXIX. 

COMMON  LAW  REMEDIES  OF  VENDOR  AND  PURCHASER. 


SECT. 

1.  Actions  by  the  vendor    . 

i.  For  the  purchase-money 
ii.  For  damages  in  respect  of 

a  breach  of  contract 
iii.  For  use  and,  occupation   .  495 
iv.  For   the  recovery  of  the 

title  deeds    . 

2.  Actions  by  the  purchaser 

i.  For  the  deposit 
ii.  For  damages  in  respect  of 
a  breach  of  contract 


The  distinction  between  legal  and  equitable  remedies  bas  not  Leg-al  and 
been  abolisbed  by  tbe  Judicature  Acts ;  and,  altbougb  all  the  remedies. 
Divisions  of  tbe  High  Court  bave  now  equal  power  and  juris- 
diction, it  is  still  convenient  to  designate  as  "common  law 
remedies  "  tbose  which  relate  to  legal  rights,  and  which  would 
formerly  bave  been  within  the  exclusive  cognizance  of  the 
common  law  Coui-ts. 

"When  one  party  fails  to  carry  out  his  part  of  a  contract,  the  Rights  con- 
other  may  elect  either  to  affirm  or  repudiate  the  contract ;  and  br^ch  o^  the 
in  equity,  and  also  at  law,  the  form  of  tbe  remedy  depends  on  contract, 
this  election.     In  equity,  if  be  affirms  the  contract  be  sues  for 
specific  performance,  if  he  repudiates  it,  for  rescission.     These, 
on  account  of  their  importance,  are  tbe  subjects  of  separate  dis- 
cussion (see  Chaps.  XXYIII.  and  XXX.).     At  common  law 
one  party  may  affirm  tbe  contract  and  sue  for  damages  for  its 
non-performance  by  tbe  other ;  or,  treating  it  as  at  an  end,  sue 
for  any  money  paid  in  pursuance  of  tbe  contract,  as  money  bad 
and  received  to  bis  use. 
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Action  of 
deceit. 


Chap.  XXIX.  In  addition  to  the  foregoing  remedies  for  breach  of  the  con- 
tract, an  action  of  tort  may,  when  the  circumstances  justify  such 
a  proceeding,  be  brought  by  either  party  against  the  other  in 
respect  of  fraudulent  misrepresentation.  This,  which  is  called 
an  action  of  deceit,  must  also  be  briefly  considered  in  the  present 
chapter. 


Action  for  the 
purchase- 
money. 


Dependent 
covenants. 


Plaintiff 
ready  and 
willing  to 
perform  his 
part. 


Sect.  1. — Actions  by  the  Vendor. 

The  vendor  can  bring  an  action  of  debt  for  the  purchase- 
money,  but  he  must  have  first  performed  his  part  of  the  agree- 
ment. 

"  Where  mutual  covenants  go  to  the  whole  of  the  considera- 
tion on  both  sides,  they  are  conditions  the  one  precedent  to  the 
other:"  Hoone  v.  IJi/re,  1  H.  Bl.  273(a).  See  as  to  "de- 
pendent covenants,"  Pordage  v.  Cole,  1  Wms.  Saund.  319  (1) ; 
Cutter  V.  Poicell,  2  Smith's  L.  C.  1.  The  ordinary  stipulations 
in  an  agreement  for  the  sale  and  purchase  of  land  belong  to 
this  class  ;  and,  accordingly,  neither  party  can  sue  for  breach  of 
such  an  agreement  unless  he  has  "  punctually,  exactly  and 
literally "  completed  his  part :  Duke  of  St.  Albans  v.  Shore,  1 
H.  Bl.  270. 

But  where  mutual  acts  are  to  be  performed,  the  plaintiff  may 
maintain  his  action  for  the  non-performance  by  the  other  party 
if  he  shows  that  he  was  ready  to  do  whatever  was  required  to  be 
done  by  himself :  Morton  v.  Lamb,  7  T.  E.  125 ;  Rawson  v. 
Johnson,  1  East,  203. 

The  plaintiff  must  aver  his  readiness  and  willingness  to  per- 
form his  part ;  and  if,  at  the  time  of  commencing  his  action  he 
was  not  able  (as,  for  example,  in  consequence  of  not  having  ob- 
tained the  necessary  licence  to  assign)  to  convey,  his  action  must 
be  dismissed :  Ellis  v.  Rogers,  50  L.  T.  660. 

This  case  was  reversed  on  appeal,  and  the  Lords  Justices 
intimated  an  opinion,  though  they  did  not  decide  the  point, 
that  the  fact  that  the  vendor  had  not  obtained  the  lessor's 
licence  to  assign  the  lease  at  the   time   when   the  purchaser 
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repudiated  the  contract,  would  not  have  been  a  defence  to  the  Chap.  xxix. 

action:  29  S.  J.  371.     This  was,  however,  an  action  for  specific  — 

performance,  and  it  is  conceived  that  the  above  statement  of  the 
law  as  laid  down  by  Kay,  J.,  is  correct  so  far  as  common  law 
remedies  are  concerned. 

An  alternative  claim  for  damages  in  an  action  for  specific  per- 
formance will,  it  seems,  be  construed  as  if  it  had  been  made 
under  Lord  Cairns'  Act,  and  not  as  the  assertion  of  the  legal 
right ;  and,  accordingly,  if  specific  performance  has  been  ren- 
dered impossible  by  the  act  of  the  plaintifp,  he  cannot  recover 
damages :  Hipgrave  v.  Case,  28  Ch.  D.  356. 

The  chief  things  to  be  done  by  the  vendor  under  an  agree-  Conditions  on 
ment  for  sale  are  (1)   to  show  a  good  title,  (2)  to  execute  a  the  vendor, 
conveyance. 

As  the  showing  of  the  title  necessarily  precedes  the  pay-  Title. 
ment  of  the  money,  it  seems  that  the  vendor  cannot  recover  the 
price  unless  he  has  actually  shown  a  title,  and  that  the  mere 
averment  that  he  was  ready  and  willing  to  do  so  is  not  suffi- 
cient :  Fhillijos  v.  Fielding,  2  H.  Bl.  123 ;  Martin  v.  Smith j 
6  East,  ODD ;  Thames  Haven  Dock  Co.  v.  Brymer,  5  Exch. 
696. 

As   to   conveyance,   however,  the   rule   is   different ;  for  in  Conveyance, 
general  the  payment  and  the  conveyance  are  concurrent  acts  to 
be  performed  at  the  same  time  :  Goodisson  v.  Nunn,  4  T.  R. 
761  ;  Glazehrook  v.  Woodroic,  8  T.  E.  366. 

Where  something  is  covenanted  or  agreed  to  be  performed  Discharge  by 
by  each  of  two  parties  at  the  same  time,  he  who  was  ready  and  party. 
offered  to  perform  his  part,  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing  his 
part :  Jones  v.  Barldey,  2  Dougl.  684 ;  Laird  v.  Pinij  7  M.  &  "W. 
474.  See  Poole  v.  Hill  (6  M.  &  W.  835),  where  an  averment 
that  the  plaintifp  was  ready  and  willing  to  convey  was  held 
sufficient,  on  the  ground  that  it  was  the  duty  of  the  purchaser 
to  prepare  the  conveyance;  see  also  Manhy  v.  Cremonini,  6 
Exch.  808 ;  Marsden  v.  Moore,  4  H.  &  N.  500. 

The  rule  applies  to  sales  under  the  Lands  Clauses  Consolida-  Sales  under 
tion  Act ;  and  the  amount  of  compensation  to  be  paid  for  land  Act. 
compulsorily  taken,  although  it  has  been  fixed  by  an  award,  is 
not  recoverable  until  a  conveyance  of  tlie  land  has  been  executed: 
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Security  for 
price. 


Dependency 
of  conditions 
a  question  of 
iatention. 


Whether  the 
vendor  can 
recover  the 
whole  price  or 
only  damages. 


Action  for 
damages. 


Guardiam  of  East  London  Union  v.  Metropolitan  Ry.  Co.,  L.  E. 
4  Ex.  309. 

Nor  does  the  amount  of  purchase  and  compensation  money 
constitute  a  debt,  wliieli  will  support  a  winding-up  petition, 
until  the  title  has  been  investigated  and  accepted  by  the  com- 
pany :  Re  Milford  Docks  Co.,  23  Ch.  D.  292.  The  taxed  costs 
of  an  arbitration  under  the  Act  are,  however,  immediately  pay- 
able, and  the  execution  of  a  conveyance  is  not  a  condition  pre- 
cedent to  their  recovery:  Capell^.  G.  W.  Ry.  Co.,  11  Q.  B.  D. 
345. 

If  the  purchaser  gives  a  bill  for  the  amount  of  the  purchase- 
money,  and  enters  into  possession,  it  is  no  answer  to  an  action 
on  the  bill  to  state  that  the  vendor  refused  to  execute  a  convey- 
ance: Moggridge  v.  Jones,  14  East,  486;  Spillery.  Westlake,  2  B.  & 
Ad.  155. 

It  is  always  a  question  of  construction  whether  the  stipula- 
tions are  intended  to  be  dependent  or  not ;  and  if  a  day  is  fixed 
for  the  payment  of  the  purchase-money,  while  the  vendor  is 
only  to  deduce  a  title  within  one  month  after  demand,  the 
deduction  of  a  title  is  not  a  condition  precedent  to  the  right  of 
action  for  the  price :  Bicker  v.  Jackson,  6  C.  B.  103 ;  see  also 
Mattock  v.  Kinglake,  10  A.  &  E.  50 ;  Bankart  v.  Bowers,  L.  E. 
1  C.  P.  484. 

The  plaintiff  cannot  have  the  land  and  its  value  too :  per 
Parke,  B.,  Laird  v.  Pirn,  7  M.  &  W.  474,  478.  In  this  case 
the  defendants  were  in  possession,  and  the  reason  alleged  for 
limiting  the  damages  to  the  actual  injury  sustained  by  the 
plaintiff,  namely,  that  he  might  recover  in  ejectment  imme- 
diately after  that  trial,  no  longer  applies.  Under  the  present 
practice  it  is  submitted  that  the  vendor  could  not  recover  the 
purchase-money  without  in  effect  submitting  to  an  order  for 
specific  performance  of  the  contract ;  nor  could  he,  after  re- 
ceiving the  purchase-money,  recover  possession  of  the  land 
under  his  bare  legal  title. 

The  appropriate  remedy  at  common  law  for  breach  of  contract 
was  an  action  for  damages.  Contracts  relating  to  land  do  not 
differ  in  this  respect  from  contracts  relating  to  chattels,  and  the 
right  to  bring  such  an  action  is  not  in  any  way  restricted  by 
recent  legislation  :  Nobk  v.  Edwardes,  5  Ch.  D.  378. 
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Under  ordinary  circumstances,  where  the  purchaser  fails  to  ^tap.  xxix. 

complete,  without  any  default  on  the  part  of  the  vendor,  the  

latter  is  entitled  to  recover  all  the  expenses  he  has  incurred  in  recoverable, 
preparing  for  the  sale,  and  also  the  loss  incurred  upon  a  re-sale, 
that  is,  the  difference  of  price,  if  any:  per  Brett,  J.,  Essex  v. 
Daniell,  L.  E.  10  C.  P.  538,  553. 

It  is  competent  to  the  parties  to  assess  the  damages  before 
breach,  and  the  sum  named  is  then  recoverable  as  *'  liquidated 
damages."  See  Wallis  v.  Smith,  21  Ch.  D.  243 ;  and  as  to 
damages  in  case  of  re-sale.  Chapter  lY.  Sales  by  Auction. 

A  condition  that,  if  the  pui-chaser  shall  fail  to  comply  with  Forfeiture  of 
the  stipulations  of  the  contract,  the  deposit  shall  be  forfeited  not  prevent 
as  liquidated  damages,  does  not  preclude  the  vendor  from  suing  aamao-es!^ 
for  general  damages,  ultra  the  deposit,  where  the   purchaser 
breaks  off  altogether :  Icelu  v.  Grew,  6  Nev.  &  M.  467. 

When  the  purchaser,  having  paid  the  whole  or  part  of  his  Action  for 

,  ,         •    ,  '  P   l^  •  1  use  and  occu- 

purcnase-money,  enters  into  possession  ot  the  premises  under  a  pation. 
contract  of  sale,  which  is  not  completed  owing  to  a  defect  in  the 
title,  the  vendor  cannot  recover  rent  as  for  use  and  occupation  : 
Kirtland  v.  Pounsett,  2  Taunt.  145.  See  also  Hearn  v.  Tomlin, 
Peake,  N.  P.  C.  192 ;  Winterbottom  v.  Ingham,  7  Q.  B.  611. 
But  he  may  be  liable  if  he  continues  to  occupy  the  premises 
after  the  contract  has  been  rescinded :  Howard  v.  Shaw,  8  M.  & 
W.  118. 

An  action  lies  for  the  recovery  of  the  title  deeds  from  the  pur-  -A.ction  for  the 

"^  ^  recovery  of 

chaser,  if  the  latter  refuses  to  carry  out  the  contract ;  see  Parry  deeds. 
v.  Frame,  2  Bos.  &  P.  451.  In  this  case  the  Court  expressed 
the  opinion  that  although  the  defendant  on  payment  of  the  pur- 
chase-money, and  taking  an  assignment,  would  be  entitled  to 
retain  possession  of  the  indenture  of  lease,  yet  that  the  plaintiff 
had  a  right  to  insist  on  an  assignment  being  made  out  with 
covenants  to  protect  himself,  and  that,  therefore,  as  the  defen- 
dant had  refused  to  accept  an  assignment  or  return  the  lease,  the 
action  of  trover  was  maintainable. 
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gKCT,  2. — Actions  by  the  Purchaser. 

The  circumstances  under  which  a  purchaser  may  recover  his 
deposit  have  been  already  discussed :  see  Chap.  IV.  Sales  by 
Auction.  It  is  sufficient  here  to  point  out  that,  if  the  pur- 
chaser is  entitled  to  rescind  the  contract,  he  will,  also,  as  a 
general  rule,  he  entitled  to  repayment  of  the  deposit.  For,  the 
contract  being  at  an  end,  the  money  received  by  the  vendor 
from  the  purchaser  in  part  performance  of  the  contract  is  taken 
to  have  been  "  money  had  and  received  to  the  use  "  of  the  pur- 
chaser. 

It  has  been  already  stated  that,  in  an  agreement  for  sale  and 
purchase  of  land,  the  stipulations  are,  as  a  general  rule,  to  be 
regarded  as  mutually  dependent ;  i.  e.,  neither  party  can  sue  on 
the  contract  without  having  performed  his  own  part  of  the 
agreement.  The  purchaser  is,  under  this  rule,  bound  to  prepare 
and  tender  a  conveyance,  and  pay  the  purchase-money,  before 
bringing  his  action  :  Baxter  v.  Lewis,  For.  61. 

But  where  it  was  provided  that  the  lease  was  to  be  drawn, 
prepared,  and  executed  at  the  sole  expense  of  the  landlord,  the 
lessee  was  held  entitled  to  recover  without  averring  that  a  lease 
was  tendered  to  the  lessor  for  execution :  Price  v.  Williams, 
1  M.  &  W.  6. 

So,  also,  a  purchaser  is  not  bound  to  tender  a  conveyance  if 
the  vendor  has  incapacitated  himself  from  executing  such  a 
conveyance  by  selling  the  premises  to  another :  Knight  v.  Crock- 
ford,  1  Esp.  190 ;  Lovelock  v.  Franklt/n,  8  Q.  B.  371. 

Upon  a  contract  for  the  purchase  of  real  estate,  if  the  vendor, 

without  fraud,  is  incapable  of  making  a  good  title,  the  intended 

purchaser  is  not  entitled  to  any  compensation  for  the  loss  of  his 

bargain.     This  is  the  rule  established  by  Flureau  v.  Thornhill, 

W  V  I(/a^  /iO  ^^  W.  Bl.  1078,  as  stated  by  Lord  Chelmsford  :  Bain  v.  Fothergill, 

Ul^^  7  H.  L.  158,  201.  d.  /C(^a4  ^W1'5^V  |3^^  2>Sca.m 

C^  SiCi,  An  exception       It  qualifies  the  rule  of  the  common  law  that  where  a  party 

sustains  a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as 

money  can  do  it,  to  be  placed  in  the  same  situation  with  respect 

to  damages  as  if  the  contract  had  been  performed :  per  Parke,  B., 

Robinson  v.  Ilarman,  1  Exch.  8o0,  855.    See  also  Locke  v.  FurzCj 

L.  E.  1  C.  P.  441. 


Lease  to  be 
prepared  by 
landlord. 


Resale. 


No  damages 
for  loss  of 
bargain. 


^!?. 


to  the  rule  of 
common  law. 
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The  ground  on  which  this  qualification  of  the  general  rule  ^^^P-  XXTX. 
rests  is,  that  the  purchaser  knows  on  his  part  that  there  must  be  

1      1  •  1      n    1  T         Rests  on  the 

some  degree  of  uncertamty  as  to  whether,  with  all  the  complica-  uncertainty 
tions  of  our  law,  a  good  title  can  be  effectively  made  by  his  land.  ^ 
vendor;  and,  taking  the  property  with  that  knowledge,  he  is 
not  to  be  held  entitled  to  recover  any  loss  on  the  bargain  he 
may  have  made,  if  in  effect  it  should  turn  out  that  the  vendor 
is  incapable  of  completing  his  contract  in  consequence  of  his 
defective  title :  per  Lord  Hatherley,  Bain  v.  Fothergill,  L.  E. 
7  H.  L.  158,  210. 

The  rule  in  Flureau  v.  Thornhill,  although  doubted  by 
Abbott,  C.  J.,  in  Hopkins  v.  Grazehrook,  6  B.  &  C.  31,  and  by 
Cockbum,  C.  J.,  in  Engell  v.  Fitch,  L.  E.  3  Q.  B.  314,  has  been 
recognized  as  well  founded  in  Walker  v.  Moore,  10  B.  &  C.  416; 
Worthington  v.  Warrington,  8  C.  B.  134 ;  Founsett  v.  Fuller,  17 
C.  B.  660 ;  Sikes  v.  Wild,  4  B.  &  S.  421 ;  and  may  be  regarded 
as  finally  established  by  the  House  of  Lords  in  Bain  v.  Fother- 
gill,  supra. 

An  exception  to  the  rule  in  Flureau  v.  Thornhill  was  intro-  Vendor  aware 
duced  by  Hop^kins  v.  Grazehrook,  6  B.  &  C.  31,  which  withdrew  title. 
from  the  operation  of  the  rule  those  cases  in  which  a  person 
enters  into  a  contract  for  the  sale  of  an  estate,  knowing  at  the 
time  that  he  has  no  title  to  it.  The  effect  of  this  exception  was 
that,  in  an  action  for  breach  of  contract  for  the  sale  of  a  real 
estate,  if  the  vendor  at  the  time  of  entering  into  the  contract 
knew  that  he  had  no  title,  the  purchaser  had  a  right  to  recover 
damages  for  the  loss  of  his  bargain  :  per  Lord  Chelmsford,  Bain 
V.  Father  gill,  supra,  at  p.  206. 

The  authority  of  Hopkins  v.  Grazehrook  was  repeatedly  recog- 
nized (see  Robinson  v.  Harman,  1  Exch.  850  ;  Founsett  v.  Fuller, 
17  C.  B.  660 ;  Engell  v.  Fitch,  L.  E.  4  Q.  B.  659) ;  but  it  was 
expressly  overruled  by  Bain  v.  Fothergill,  supra,  and  the  rule  in 
Flureau  v.  Thornhill  must  now  be  treated  as  without  exception ; 
and  accordingly  damages  beyond  the  actual  expenses  incurred 
by  the  purchaser  cannot  be  recovered  in  an  action  for  breach  of 
contract,  but  must  form  the  subject  of  an  action  for  deceit ; 
Rock  Portland  Cement  Co.  v.  Wilson,  31  W.  E.  193. 

It  is  pointed  out  by  Mr.  Dart  (V.  &  P.  955,  5th  ed.)  that  the  Wilful  refusal 

^  ^  "^  to  complete. 

C.  K  K 
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Chap.  XXIX.  decision  in  Bain  v.  FothergUl  applies  merely  to  cases  where  the 

^^— vendor  is  bona  fide  unable  to  give  a  title,  and  does  not  conflict 

with  the  only  point  which  was  really  decided  in  Engell  v.  Fitch, 
viz.,  that  a  purchaser  is  entitled  to  substantial  damages  from  a 
vendor  who  refuses,  or  wilfully  neglects,  to  perform  his  part  of 
the  contract. 

When  the  contract  goes  off  through  a  defect  of  title,  without 
any  fraudulent  misrepresentation,  or  wilful  default  on  the  part 
of  the  vendor,  the  purchaser  can  only  recover  by  way  of  damages 
the  expenses  which  have  been  properly  incurred  in  relation  to 
the  contract.  Thus  he  will  be  allowed  the  costs  of  preparing 
the  conveyance,  including  counsel's  fees:  Hodges  v.  Earl  of 
Litchfield,  1  Bing.  N.  C.  492,  unless  it  was  prepared  prema- 
turely ;  also  the  costs  and  expenses  incurred  in  and  about  pre- 
paring, stamping  and  entering  into  the  agreement  for  purchase  : 
Manslip  Y.  Padicick,  5  Exch.  615;  also  the  costs  of  investigat- 
ing the  title :  Walker  v.  Moore,  10  B.  &  0.  416  ;  Ranslij)  v. 
Padicick,  supra;  including  the  expenses  of  journeys  for  that 
purpose  :  Hodges  v.  Earl  of  Litchfield,  supra ;  also  the  costs  of 
searches  for  judgments :  Hodges  v.  Earl  of  Litchfield,  supra. 
Interest  on  the  deposit,  which  had  been  retained  for  upwards  of 
four  years,  was  given  by  way  of  special  damages  in  Farquhar  v. 
Farley,  7  Taunt.  592.  And  see  Hodges  v.  Earl  of  Litchfield, 
supra. 

But  sums  laid  out  by  the  purchaser  after  entering  into  pos- 
session of  the  premises  in  improvements  cannot  be  recovered : 
Worthington  v.  Warrington,  8  C.  B.  134. 

So,  the  purchaser  will  not  be  allowed  any  expenses  which  he 
may  have  incurred  in  raising  the  purchase-money,  or  in  the  pro- 
motion and  registration  of  a  company  formed  for  the  purpose  of 
carrying  on  business  on  the  premises :  Hanslip  v.  Padwick,  5  Exch. 
615 ;  or  expenses  incurred  preliminary  to  the  contract,  or  the  costs 
of  a  survey  of  the  property,  or  the  costs  of  a  suit  for  specific  per- 
formance, over  and  above  those  allowed  on  taxation  in  the  suit 
as  between  party  and  party  :  Hodges  v.  Earl  of  Litchfield,  supra; 
or  the  costs  of  a  suit  for  specific  performance  where  the  pur- 
chaser's bill  had  been  dismissed  without  costs  in  consequence  of 
the  vendor's  want  of  title :  Maiden  v.  Fyson,  11  Q.  B.  292;  or 


What  ex- 
penses cannot 
be  recovered. 
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the  costs  of  an  abortive  sub-sale :    Walker  v.  Moore,  10  B.  &   ^^^P-  xxix. 

s.  2. 
C.  416.  


If  the  contract  is  for  any  reason  invalid,  or  if  the  purchaser  Money  had 
elects,  on  the  non-fulfilment  of  his  part  by  the  vendor,  to  repu- 
diate the  transaction,  the  legal  rights  of  the  purchaser  are  some- 
what different  from  those  which  may  be  enforced  by  an  action 
for  damages.  Treating  the  contract  as  at  an  end,  there  is  no 
longer  any  right  of  action  founded  on  the  contract,  but  a  right 
to  recover  any  moneys  which  have  been  paid  in  pursuance  of 
the  contract  as  having  been  so  paid  without  consideration. 
And  courts  of  law  have  always  ordered  repayment  in  such  cases 
in  an  action  for  money  had  and  received  to  the  use  of  the 
plaintiff.  There  is  no  right,  however,  to  bring  such  an  action 
after  the  conveyance  has  been  executed ;  the  remedy,  if  any, 
then  being  upon  the  covenants  for  title  :  Clare  v.  Lamb,  L.  R. 
10  0.  P.  334. 

A  purchaser  who  treats  the  contract  as  at  an  end,  and  brings  When  pur- 
an  action  to  recover  the  deposit  or  any  part  of  the  purchase-  recover  in- 
money,  can  only  recover  interest  from  the  time  when  demand  **^^®^*- 
of  payment  was  made  in  writing  with  notice  that  interest  would 
be  claimed  from  the  date  of  such  demand  imtil  the  term  of  pay- 
ment:  3  &  4  Will.  4,  c.  42,  s.  28.     For,  unless  the  statute 
applies,  in  an  action  for  money  had  and  received  only  the  net 
sum   advanced  without   interest  can  be  recovered :   Walker  v. 
Constable,  1  Bos.  &  P.  306 ;  Tappenden  v.  Randall,  2  Bos.  &  P. 
467 ;  and  see  Webster  v.  British  Empire  Assurance  Co.,  15  Ch.  D. 
169. 

If  there  never  was  a  binding  contract  the  purchaser  cannot,  Invalid  con- 
of  course,  recover  damages  for  its  breach.  Thus,  in  a  case 
where  the  requirements  of  the  Statute  of  Frauds  were  not  satis- 
fied, it  was  held  that  the  purchaser  could  only  require  the  re- 
payment of  the  deposit,  but  was  not  entitled  to  claim  anything 
for  interest,  or  for  investigating  the  title :  Gosbell  v.  Archer,  4 
Nev.  &  M.  485. 

Besides   the   actions  which  have   been   already  mentioned.  Actions  on 
founded  on  the  affirmance  or  repudiation  of  the  contract  as  a  clauses, 
whole,  the  special  clauses  of  the  agreement  may  give  rise  to 
rights  of  action  if  their  provisions  are  not  complied  with.     Thus, 
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Chap.  XXIX.  an  action  will  lie  for  not  delivering  a  proper  abstract  of  title  in 

'—^ accordance  with   the   contract :  Sharland  v.  Leif child,  4  C.   B. 

529;  or,  for  not  granting  an  entrance  to  the  premises  in  the 
manner  agreed  upon  :  Wall  v.  City  of  London  Real  Property  Co., 
L.  E.  9  Q.  B.  249 ;  and  some  of  the  clauses  of  an  agreement, 
e.  g.,  a  clause  providing  that  compensation  shall  be  given 
{Palmer  v.  Johnsony  13  Q.  B.  D.  351)  may  continue  operative 
after  convejance;  see  also  Joliffe  v.  Baker,  11  Q.  B.  D.  255. 


Sect.  3. — The  Action  of  Deceit. 

Foundation  The  foundation   of  this   action  is  fraud   and  deceit  in  the 

defendant,  and  damage  to  the  plaintiff.  Fraud  without  damage, 
or  damage  without  fraud,  gives  no  cause  of  action ;  but  when 
these  two  concur,  an  action  lies :  per  BuUer,  J.,  Pasley  v.  Free- 
man, 3  T.  E.  51,  56. 

Since  the  decision  of  this  case,  nearly  100  years  ago,  it  has 
been  considered  settled  law  that  an  action  on  the  case  in  the 
nature  of  an  action  of  deceit  might  be  brought  in  respect  of  a 
fraud  whereby  the  plaintiff  was  damnified.  It  is  essentially  a 
common  law  action,  and  must  be  decided  on  the  same  principles 
whether  it  be  brought  in  the  Chancery  or  the  Queen's  Bench 
Division;  see  Arhwright  v.  Neichold,  17  Ch.  D.  301,  320. 

When  it  lies.  In  some  circumstances  this  action  is  the  only  available  remedy 
for  a  purchaser  of  land.  For,  it  may  be,  that  a  false  statement 
has  induced  him  to  purchase,  and  that  the  falsehood  has  not 
been  discovered  until  after  the  conveyance  has  been  executed. 
In  such  a  case  he  is,  in  the  absence  of  special  stipulation,  without 
remedy  ex  contractu;  see  Joliffe  v.  Baker,  11  Q.  B.  D.  255; 
Palmer  v.  Johnson,  13  Q.  B.  D.  351 ;  the  covenants  for  title 
may  not  extend  to  the  deficiency  of  which  the  purchaser  com- 
plains; and  the  remedy  by  rescission  of  the  contract  may  be 
barred  by  changes  having  taken  place  in  the  property,  or  in  the 
situation  of  the  parties  ;  see  Rescission,  post,  p.  531. 
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There  remains,  however,  to  the  purchaser  the  right  to  com-  Chap.  xxix. 
plain  of  the  fraud  practised  upon  him,  and,  while  he  retains  the  — 


property,  to  recover  by  way  of  damages  the  deficiency  in  its 
value. 

The  gist  of  the  action  is  fraud,  and  it  is  necessary  to  prove  Plaintiff  must 
that  a  statement  has  been  made  which,  to  the  knowledge  of  the 
person  making  it,  was  false,  or  which  was  made  by  him  with 
such  recklessness  as  to  make  him  liable  just  as  if  he  knew  it  to 
be  false,  and  that  the  plaintiff  acted  on  that  statement  to  his 
prejudice  or  damage :  per  Cotton,  L.  J.,  Arhvright  v.  Neiohold, 
17  Ch.  D.  301,  320. 

In  a  later  case  the  same  learned  judge  thus  clearly  explains 
the  nature  of  the  action.  "  This  action,  although  brought  in 
the  Chancery  Division,  is  a  mere  common  law  action  of  deceit. 
In  order  to  entitle  the  plaintiff  in  such  an  action  to  relief,  it 
must  be  shown,  first,  that  representations,  which  in  fact  were 
not  true,  had  been  made  by  the  defendants ;  that  those  repre- 
sentations were  made  by  the  defendants,  either  with  a  knowledge 
that  they  were  not  true,  or  recklessly,  in  which  case,  although 
they  knew  not  of  the  untruth,  they  would  be  liable  as  if  they 
had  known  that  the  statements  were  untrue.  But  that  is  not 
all.  It  must  be  shown  also  that  the  plaintiff  was  deceived,  and 
induced  by  the  deceit  that  was  practised  upon  him  to  do  some- 
thing to  his  prejudice,  in  respect  of  which  prejudice  he  claims 
damages  "  :  Smith  v.  Chadivick,  20  Ch.  D.  27, 68  ;  affirmed,  D.  P. 
9  App.  Cas.  187. 

The  cause  of  action  being  fraud,  a  case  of  fraudulent  mis-  Fraud  must 
representation  must   be  raised   by  the  pleadings :  Redgrave  v. 
Eurd,  20  Ch.  D.  1. 

Verbal   statements,   although  the    contract  is   subsequently  Verbal  state- 
reduced  into  writing,  are  a  sufficient  foundation  for  the  action :  ^^^^^ 
Small  V.  Atticood,  You.  407,  460,  and  cases  there  cited. 

The  action  may  be  brought  by  any  person  who  has  been  Parties  to  the 
damaged  by  the  fraud  of  another.  It  is  not  necessary  that  a 
contract  should  have  been  entered  into  between  the  plaintiff  and 
defendant,  or  even  that  the  false  statement  should  have  been 
made  directly  to  the  plaintiff :  Swift  v.  JFinterbot/iam,  L.  R.  8 
a  B.  244,  253 ;  and  see  ante,  p.  394. 
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Chap.  XXIX.       So  the  defendant  may  be  either  the  vendor,  or  the  purchaser,  or 

— —   a  trustee,  an  agent,  or  a  stranger  to  the  contract ;  see  ante,  p.  384. 

Action  fails  if      In  order  to  maintain  an  action  of   deceit,  there  must  be  a 
pro'ttd!*'^         wilful  and  fraudulent   statement  of  that  which  is  false :  per 
James,  L.  J.,  Eaglesfield  v.  Marquis  of  Londonderry,  4  Ch.  D. 
693,  711. 

Thus,  where  brewers  on  a  sale  of  a  public-house  overstated 
the  profits  which  had  been  made,  they  were  held,  in  a  case  at 
Nisi  Prius,  not  liable  to  an  action  of  deceit,  inasmuch  as  they 
themselves  might  have  been  deceived  by  the  occupier  of  the 
house :  Collins  v.  Gripper,  1  F.  &  F.  332.  See  also  Haycraft  v. 
Creasy,  2  East,  92  ;  Moens  v.  Heyworth,  10  M.  &  W.  147  ;  Taylor 
V.  Ashton,  11  M.  &  W.  401 ;  Ormrod  v.  Huth,  14  M.  &  W. 
651 ;  Schroeder  v.  Mendl,  37  L.  T.  452. 

Ko  action  for       So,  an  action  for  deceit  does  not  lie  against  the  owner  of  a 

concealment.     ,  ,      ,  -j.  i      -i      •  •  j  p  ji-i.'         si 

house,  who  knew  it  to  be  m  a  rumous  and  unsaie  condition,  lor 

not  disclosing  the  fact  to  a  proposed  tenant :  Keates  v.  Cadogan, 
10  C.  B.  591. 

Mere  non-disclosure  of  material  facts  is  not  a  ground  for 

such  an  action.     There  must  be  some  active  mis-statement  of 

fact,  or,  at  all  events,  such  a  partial  and  fragmentary  statement 

of  fact,  as  that  the  withholding  of  that  which  is  not  stated 

makes  that  which  is  stated  absolutely  false  :  per  Lord  Cairns, 

Peek  v.  Gurney,  L.  E.  6  H.  L.  377,  403. 

To  assert  But,  in  the  words  of  Lord  Mansfield,  C.  J.,  "  It  is  equally 

known  to  be     f ^Ise  for  a  man  to  undertake  to  say  that  which  he  knows  nothing 

fraudf  *  ^^  ^  °^»  ^^  ^^  ^^J  ^^^^^  ^^  ^^^®  which  he  knows  is  not  true  :" 

Paicson  V.  Watson,  2  Cowp.  785, 788  ;  and  in  another  case  he  said, 

"  It  signifies  nothing  whether  a  man  represents  a  thing  to  be 

different  from  what  he  knows  it  to  be,  or  whether  he  makes  a 

representation  which  he  does  not  know  at  the  time  to  be  true  or 

false,  if  in  point  of  fact  it  turns  out  to  be  false  : "  Schneider  v. 

Heath,  3  Camp.  506,  508. 

An  action  of  deceit  may  be  brought  in  such  cases  because  the 

representations  are  "fraudulent  statements  of  that  which  is 

false "  within  the  meaning  of  the  rule  as  expressed  by  Lord 

Justice  James  in  Eaglc^fidd  v.  Marquis  of  Londonderry,  supra. 

A  man  may  issue  a  prospectus,  or  make  any  other  statement 


ACTION  OF  DECEIT.  503 

to  induce  another  to  enter  into  a  contract,  believing  that  his  Chap.  xxix. 

statement  is  true,  and  not  intending  t  o  deceive ;  hut  he  may  — 

through  carelessness  have  made  statements  which  are  not  true, 
and  which  he  ought  to  have  known  were  not  true,  and  if  he 
does  so  he  is  liable  in  an  action  for  deceit ;  he  cannot  be  allowed 
to  escape  merely  because  he  had  good  intentions,  and  did  not 
intend  to  defraud :  per  Jessel,  M.  E.,  Smith  v.  Chadwick,  20 
Ch.  D.  27,  44. 

This  case  was  carried  to  the  House  of  Lords,  and  the  above 
statement  of  the  law  seems  not  to  be  consistent  with  the  opinion 
expressed  by  the  Earl  of  Selborne,  L.  C,  that  in  an  action  of 
deceit  it  is  the  duty  of  the  plaintiff  to  establish  actual  fraud : 
9  App.  Cas.  187,  190.  See  also  the  speech  of  Lord  Blackburn 
at  p.  201.  It  is  conceived  that  the  following  passage  from  the 
judgment  of  Jessel,  M.  H.,  in  the  last-mentioned  case  places  the 
matter  on  its  right  footing — "Again,  in  an  action  of  deceit, 
even  though  the  statement  may  be  untrue,  yet,  if  it  was  made 
in  good  faith,  and  the  defendant  had  reasonable  ground  for 
believing  it  to  be  true,  the  defendant  will  succeed  : "  20  Ch.  D. 
45.  See  also  Weir  v.  Bell,  3  Ex.  D.  238,  242  ;  Joliffe  v.  Baker, 
11  Q.  B.  D.  255,  269  et  seq. 

The  motive  of  the  defendant  for  making  the  false  statement  Motive 
is  beside  the  question  ;  and  it  is  not  necessary  for  the  plaintiff 
to  show  that  the  falsehood  was  accompanied  with  an  intention 
of  injuring  him :  Foster  v.  Charles,  7  Bing.  105  ;  nay,  the 
defendant  would  be  liable  even  if  he  honestly  believed  that  the 
transaction  was  advantageous,  and  that  he  was  doing  the  plain- 
tiff a  kindness  by  tricking  him  into  it :  per  Lord  Blackburn, 
Smith  V.  Chadwick,  9  App.  Cas.  201. 

The  plaintiff,  in  an  action  of  deceit,  must  allege  and  prove  Reckless 
fraud,  i.  e.  that  the  statement  relied  upon  was  false,  and  false  to 
the  knowledge  of  the  defendant,  or  else  that  it  was  made  so 
recklessly  as  to  amount  to  a  lie.  But,  in  addition  to  this,  he 
must  allege  and  prove  damage  as  the  consequence  of  the  fraud. 
This  he  will  succeed  in  doing  if  he  shows  that  the  representation 
was  material,  and  that  he  was  induced  thereby  to  enter  into  the 
contract :  see  Smith  v.  Chadwick,  20  Ch.  D.  27,  Q>S.  As  to  what 
representations   are  material,  see  ante,  p.   396  et  scq.     It  is 
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8.3. 


Burthen  of 
proof. 


What  is  a 
good  defence. 


Means  of 
knowledge. 


sufficient  to  recapitulate  what  was  there  stated,  namely,  that  the 
representations  must  relate  to  existing  facts,  and  not  merely  to 
matters  of  law,  belief,  opinion,  or  intention ;  and  that  it  is  a  ques- 
tion for  the  judge,  and  not  for  the  jury,  whether  a  document 
contains  such  statements  as  from  their  nature  would  be  insufficient 
to  sustain  the  action :  Bellairs  v.  Tiiclcer,  13  Q.  B.  D.  562,  574. 

The  burthen  of  proof  rests  on  the  plaintiff,  both  as  to  the 
fraud  of  the  defendant  and  as  to  his  own  conduct  in  entering 
into  the  contract  being  influenced  by  the  false  statement :  Smith 
V.  C/iadwwk,  7  App.  Cas.  187,  190,  195.  But  if  it  is  proved 
that  the  defendant,  with  a  view  to  induce  the  plaintiff  to  enter 
into  a  contract,  made  a  statement  to  the  plaintiff  of  such  a 
nature  as  would  be  likely  to  induce  a  person  to  enter  into  a 
contract,  and  it  is  proved  that  the  plaintiff  did  enter  into  the 
contract,  it  is  a  fair  inference  of  fact  that  he  was  induced  to  do 
so  by  the  statement :  per  Lord  Blackburn,  Smith  v.  Chadwicky 
9  App.  Cas.  196.  The  question,  therefore,  as  to  the  effect  of 
the  statisment  upon  the  plaintiff's  conduct  is  for  the  jury,  and  is 
not  an  inference  of  law,  or  a  proper  subject  for  a  direction  by 
the  judge,  as  seems  to  have  been  asserted  by  Jessel,  M.  E.,  in 
Redgrave  v.  Hurd,  20  Ch.  D.  21 ;  see  also  his  remarks  in  Smith 
V.  Chadivick,  20  Ch.  D.  44. 

The  defendant  will  succeed  if  he  can  show — (1)  that  the 
statement  made  by  him  was  true  in  fact,  or  that  he  made  it 
bond  fide  believing  it  to  be  true ;  or  (2)  that  it  was  not  material  ; 
or  (3)  that,  even  when  a  false  and  fraudulent  statement  has 
been  made,  the  plaintiff  did  not  rely  upon  the  statement.  This 
last  condition  may  be  satisfied  either  by  showing  that  the 
plaintiff  knew  the  truth  before  he  entered  into  the  contract,  or 
else  by  showing  that  he  avowedly  did  not  rely  upon  the  mis- 
statements :  per  Jessel,  M.  E.,  Smith  v.  Chadicick,  20  Ch.  D.  44; 
and  see  cases  cited  ante,  p.  406.  But  when  a  man  has  made  a 
false  representation,  the  burthen  lies  upon  him  of  showing  that 
the  party  to  whom  it  was  made  was  not  in  reality  misled  by  it. 
And  this  burthen  he  will  not  discharge  by  proving  that  the 
plaintiff  was  guilty  of  negligence  (see  Reynell  v.  Sj^nje,  1  De  Gr. 
M.  &  G.  660,  710),  or  that  the  other  party  had  the  means  of 
knowledge  within  his  reach  {BoheU  v.  Stevens^  3  B.  &  C.  623 ; 
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Harris  v.  Kemhle,  5  Bli.  N.  S.  730  ;    Rawlins  v.  Wickham,  3   Chap.  XXIX. 
De  a.  &  J.  304 ;  Ferrier  v.  Peacock,  2  F.  &  T.  717 ;  Central — 


By.  Co.  of  Venezuela  v.  Kisch,  L.  E.  2  H.  L.  99) ;  or  that  lie  Actual 
made  inquiry,  unless  he  thereby  discovered  the  truth,  as  by  a 
partial  examination  of  the  books  {Harris  v.  Kemhle,  1  Sim.  Ill ; 
5  Bli.  N.  S.  730),  or  a  cursory  inspection  of  the  premises  {Grant 
V.  Munt,  Coop.  173  ;  Higgins  v.  Samels,  2  J.  &  H.  460 ;  see 
Denny  v.  Hancock,  L.  E..  6  Ch.  1). 

The  right  to  bring  an  action  of  deceit,  being  a  legal  right,  Time  for 
cannot  be  barred  by  any  delay  short  of  the  period  of  limitation  :  deceit. 
Peek  V.  Giirncy,  L.  E.  6  H,  L.  377,  384 ;  FuUwood  v.  Fulhvood, 
9  Ch.  D.  176.     See  also  per  Thesiger,  L.  J.,  in  De  Bussche  v. 
Alt,  8  Ch.  D.  286,  at  p.  314 ;  Gihhs  v.  Guild,  9  Q.  B.  D.  59. 

It    seems    that    the    maxim   "  actio   personalis   moritur  cum  ^^^^^  P^^- 

.  p  .  .  sonalis  moritur 

persona,    applies  to  actions  of  deceit,  except  in  two  cases.  cum  persona. 

1.  When  the  person  defrauded  dies,  his  executor  or  adminis- 
trator may  maintain  an  action  for  any  wrong  whereby  the 
personal  estate  of  the  testator  has  been  injured:  Ticy cross  v. 
Grant,  4  C.  P.  D.  40.  An  action  would  thus  lie  for  a  mis- 
representation on  the  sale  of  an  estate  if  the  purchaser  was 
induced  thereby  to  give  a  larger  price  for  the  property  than  he 
otherwise  would  have  given. 

2.  When  the  person  who  has  committed  the  fraud  dies,  the 
right  of  action  against  him  will  survive  as  against  his  represen- 
tatives where  his  estate  has  profited  by  the  tort:  Phillips  v. 
Homfray,  24  Ch.  D.  439.     See  Ingram  v.  Thorp,  7  Hare,  67. 

If  his  estate  has  not  derived  profit  from  the  misrepresentation 
no  action  can  be  brought.  There  is  no  case  in  which,  upon  a 
claim  against  a  testator  ex  delicto,  his  executors  have  been  held 
liable  to  answer  for  it  in  damages:  Peek  v.  Gurney,  L.  E.  6 
H.  L.  377,  395. 

An  action  would,  on  this  principle,  lie  against  the  executors 
of  a  vendor  who  by  misrepresentation  had  obtained  too  large  a 
price  for  his  estate ;  but  not  against  a  third  person  who  had 
made  false  statements  on  the  occasion  of  the  sale:  Yoimg  v. 
Wallingford,  31  W.  E.  838. 

Even  when  the  estate  of  the  wrong-doer  has  derived  no 
advantage  from  the  tort,  his  executors  or  administrators  may  be 
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Chap.  XXIX.   sued  in  certain  cases,  provided  tlie  injury  complained  of  has 
'- been  committed  not  more  than  six  months  before  the  death  of 

the  testator  or  intestate  ;   see  Kirk  v.  Toddy  21  Ch.  D.  484 ; 

Chapman  v.  Baf/,  31  W.  E.  767 ;  E.  S.  C.  1883,  Ord.  XYII. 


Sect.  4. — Action  upon  the  Covenants  for  Title. 

Action  on  the       In  the  absence  of  fraud  the  only  remedy  of  the  purchaser, 
only  remedy     "^'^0  is  evicted  after  completion  of  the  contract,  is  an  action  for 
in  some  cases,  ^^pgach  of  the  covenants  in  his  conveyance :  Bree  v.  Holbech, 
Dougl.  654. 

But  this  rule  holds  only  when  the  purchase  has  been  com- 
pleted;  and,  accordingly,  if  the  conveyance  has  not  been  exe- 
cuted by  all  proper  parties  the  purchase-money  may,  where  the 
purchaser  is  evicted,  be  recovered  as  money  paid  under  a  mis- 
take :  Johnson  v.  Johnson,  3  Bos.  &  P.  162. 

In  this  case  Lord  Alvanley,  C.  J.,  in  delivering  the  judgment 

of  the  Court,  said : — We  by  no  means  wish  to  be  understood  to 

intimate  that  where  under  a  contract   of  sale  a  vendor  does 

legally  convey  all  the  title  which  is  in  him,  and  that  turns  out 

to  be  defective,  the  purchaser  can  sue  the  vendor  for  money  had 

and  received.     Every  purchaser  may  protect  his  purchase  by 

proper  covenants.    Where  the  vendor's  title  is  actually  conveyed 

to  the  purchaser  the  rule  of  caveat  emptor  applies :  p.  170.     See 

also  Gripps  v.  Eeade,  6  T.  E.  606 ;  Clare  v.  Lamh,  L.  E.  10 

C.  P.  334. 

No  remedy  in      Nor  was  relief  to  be  obtained  in  equity  any  more  than  at 

conveyance!     ^^w :   Wakeman  V.  Duchess  of  Eutland,  3  Yes.  233,  235.     See 

Serjeant  Maynard's  Case,  2  Freem.  1 ;  3  Swanst.  651 ;  Thomas  v. 

Potcell,  2  Cox,  394 ;  McCulloch  v.  Gregory,  1  K.  &  J.  286. 

Norcompen-        Although,  as  has  been  already  stated  {ante,  p.  355),  a  pur- 

defwt  of  title,  chaser  does  not  lose  his  right  to  compensation  for  misdescription, 

under  an  express  provision  for  that  purpose  in  the  agreement, 

by  merely  taking  a  conveyance  :  Palmer  \.  Johnson,  13  Q.  B.  D. 
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351 ;  yet  the  ordinary  form  of  such  a  provision  does  not  apply  to  Chap.  xxix. 

a  defect  of  title.     Accordingly,  where  the  trustee  in  bankruptcy  '— 

of  the  vendor  completed  the  contract,  and  the  purchase-money 
was  distributed  among  the  creditors,  on  its  being  subsequently 
discovered  that  the  bankrupt  was  tenant  for  life  only,  and  not 
seised  in  fee,  as  had  been  supposed,  it  was  held  that  the  pur- 
chaser, notwithstanding  a  condition  for  compensation,  had  no 
claim  upon  the  bankrupt's  estate  in  respect  of  the  difference  of 
value ;  but  that  his  remedy,  if  there  had  been  no  bankruptcy, 
would  have  been  only  upon  the  vendor's  covenants  for  title. 
The  trustee  in  bankruptcy,  of  course,  had  given  no  covenants : 
&  parte  inches^  27  Sol.  Journ.  313. 

The  covenants  for  title  in  a  mortgage  deed  do  not  amount  to  Estoppel, 
a  sufficiently  precise  averment  that  the  mortgagor  is  seised  of 
the  legal  estate  as  to  create  an  estoppel  as  against  persons  claim- 
ing under  him  for  valuable  consideration :  General  Finance  Co.  v. 
Liberator  Permanent  Benefit  Building  Society,  10  Ch.  D.  15. 

The  burthen  of  covenants  for  title  rests  on  the  covenantor  "Who  may  be 
and  his  representatives.     They  give  rise  to  a  merely  personal 
obligation,  and  are  never  binding  on  persons  as  assignees  of  any 
particular  estate  :  Third  Eeport  of  the  Eeal  Property  Commis- 
sioners, p.  52 ;  quoted  1  Dav.  137. 

The  covenantor  or  his  representatives  may  therefore  be  sued 
on  the  covenants,  quite  irrespectively  of  the  number  of  persons 
through  whose  hands  the  estate  may,  in  the  meantime,  have 
passed. 

The  covenants  for  title  in  general  run  with  the  land ;  and  Who  may  sue. 
successive  assignees  become  entitled  to  their  benefit,  whether 
"  assigns  "  are  named  in  the  covenants  or  not ;  see  Sug.  Y.  &  P. 
577.  For  this  purpose,  however,  it  was  necessary  that  there 
should  be  *'  privity  of  estate  "  between  the  covenantee  and  the 
assignee.  In  other  words,  the  estate  taken  by  the  assignee  must 
have  been  derived  from  that  of  the  original  covenantee.  This 
condition  was  of  course  satisfied  in  the  case  of  successive  con- 
veyances in  fee  ;  and  also,  it  seems,  where  the  conveyance  was 
Buch  as  to  transfer  a  seisin  to  serve  the  uses  declared.  For  in 
the  latter  case  the  Statute  of  Uses  transferred  the  seisin  to  the 
several  parties  who  from  time  to  time  became  entitled  under 
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Chap.  XXIX.  the  uses,  and  the  benefit  of  the  covenants  being  annexed  to  the 

— seisin  was  perpetually  transferred  with  it :  Third  Eeport  of  the 

Eeal  Property  Commissioners,  supra. 
No  privity  of  If,  however,  the  estate  taken  is  not  served  by  the  original 
^W ''''  seisin,  there  ceases  to  be  any  *'  privity  of  estate."  The  following 
example  is  given  by  Lord  St.  Leonards  :  "  If  under  a  power  of 
appointment  in  A.  a  new  power  of  appointment  be  created  in  B., 
with  whom  A.  covenants  for  title  in  the  usual  way,  and  B.  after- 
wards executes  his  power  in  favour  of  C,  the  covenants  will  not 
run  with  the  land  in  his  hands."  Y.  &  P.  580. 
Benefit  of  the  The  Eeal  Property  Commissioners,  in  their  Third  Eeport, 
covenants.  recommended  "  that  in  all  cases  the  benefit  of  covenants  entered 
into  with  the  owners  of  land,  and  relating  to  the  same  land, 
shall  run  with  the  land  for  the  benefit  of  every  person  taking 
the  land,  or  any  partial  estate  or  interest  in  it,  either  under  the 
covenantee,  or  under  any  act  of  the  covenantee,  or  under  any 
assurance  by,  through,  or  under  which  the  covenantee  may 
claim,  notwithstanding  any  want  of  privity  of  estate  with  the 
covenantee,  and  whether  the  title  of  such  person  arises  by  way 
of  transfer  of  seisin,  or  by  way  of  use,  or  under  the  exercise  of 
a  power,  or  otherwise,  and  whether  the  covenantor  had  or  had 
not  any  previous  estate  or  interest  in  the  land  "  :  see  1  Dav. 
p.  138. 

This  recommendation  seems  to  have  been  carried  out  as  to 
the  covenants  for  title  implied  under  the  7th  section  of  the 
Conveyancing  Act,  1881,  for  it  is  thereby  enacted  that  "the 
benefit  of  a  covenant  implied  as  aforesaid  shall  be  annexed  and 
incident  to,  and  shall  go  with,  the  estate  or  interest  of  the 
implied  covenantee,  and  shall  be  capable  of  being  enforced  by 
every  person  in  whom  that  estate  or  interest  is,  for  the  whole 
or  any  part  thereof,  from  time  to  time  vested":  sect.  7  (6). 
But  it  does  not  seem  clear  that  the  covenants  would,  under  this 
clause,  run  with  the  land  where  the  estate  is  dealt  with  by  suc- 
cessive appointments,  as  in  the  case  above  cited  from  Sugden's 
V.  &  P.  The  point,  however,  although  of  theoretical  interest, 
is  very  unlikely  to  arise  in  practice. 
What  consti-  The  next  thing  to  be  considered  is,  whether  the  act  whereby 
reac  .  ^-^^  purchaser  is  prejudiced  is  a  breach  of  the  covenants  or  any 
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of  them.     This  depends  partly  on  the  nature  of  the  disturb-  Chap.  xxix. 

ance  and  partly  on  the  form  of  the  covenant ;  for  it  must  he  — 

remembered  that,  both  under  the  statute  and  in  ordinary 
practice,  the  covenant  is  absolute  in  the  case  of  a  mortgagor, 
but  in  the  case  of  an  ordinary  vendor,  limited  to  his  own  acts  and 
defaults,  and  those  of  persons  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value :  Conv.  Act,  1881,  s.  7  (A). 

The  usual  vendor's  covenants  are — (1)  that  he  has  good  right  Usual  cove- 
to  convey ;    (2)  for  quiet  enjoyment ;    (3)   free   from  incum-  ^^  ^' 
brances ;  (4)  for  further  assurance  and,   where   leaseholds   are 
conveyed,  (5)  that  the  lease  is  valid. 

The  first  and  fifth  of  these  covenants  are  broken,  if  at  all,  at 
the  instant  of  conveyance  (see  6)joor  v.  Green,  L.  E..  9  Ex.  99) ; 
but  the  second  and  third  not  until  disturbance,  and  the  fourth 
not  until  refusal  by  the  vendor  to  comply  with  the  purchaser's 
request.  This  is  important,  having  regard  to  the  period  of 
limitation  within  which  the  purchaser  must  bring  his  action. 

An  unqualified  covenant  by  the  vendor  that  he  has  good  i-  Of  cove- 
right  to  convey,  amounts  to  an  absolute  warranty  of  title  ;  but  right  to  con- 
limited,  as  the  covenant  usually  is,  to  the  acts  and  defaults  of  ^^^* 
the  covenantor  and  those  claiming  under  him,  it  does  not  give 
the  purchaser  any  protection  against  defects  of  the  title  prior  to 
the  conveyance. 

Thus  an  unqualified  covenant  that  the  vendor  had  good  right  Freehold  and 
to  convey  in  manner  aforesaid,  following  a  conveyance  unto  and 
to  the  use  of  the  purchaser  and  his  heirs,  would  be  equivalent  to 
the  old  covenant  that  he  was  seised  in  fee  simple.  This  has 
been  held  to  be  broken  if  the  land  was  copyhold,  and  to  confer 
a  right  to  damages  '^  according  to  that  rate  that  the  country 
values  fee  simple  land  more  than  copyhold  land:"  Grai/  v. 
Briscoe,  Noy,  142  ;  conf.  Mart  v.  Sicaine,  7  Ch.  D.  42. 

A  vendor  who  has  no  title  at  all  to  the  property  conveyed,  is  Qualified 
not  liable  under  the  usual  qualified  covenant.  And,  d  fortiori,  ^°^®^^*- 
he  is  not  liable  for  a  defect  of  title  not  attributable  to  his  own 
acts.  Thus,  where  a  vendor  had  built  so  as  to  encroach  on  his 
neighbour's  land  in  such  a  manner  that  he  would  with  time 
have  acquired  an  easement  over  it,  and  before  the  sale  had 
given  an  acknowledgment  of  such  encroachment,  he  was  held 
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not  to  be  liable  for  a  breach  of  covenant  for  title  limited  to  bis 
own  acts,  &c.  and  those  of  persons  claiming  under  him  :  Thack^ 
eray  v.  Woody  6  B.  &  S.  766. 

A  covenant  by  a  vendor  that  he,  with  the  concurrence  of 
other  persons,  has  good  right  to  convey  seems  to  be  broken  if 
one  of  such  persons  is  personally  incompetent  to  convey;  see 
Nash  V.  Aston,  Sir  T.  Jones,  195. 

"Whether  the  covenants  are  absolute  or  limited,  they  do  not 
extend  to  the  acts  of  wrong-doers,  but  only  to  persons  claiming 
by  a  legal  title  :  Dudley  v.  FolUott,  3  T.  E.  584 ;  Spoor  v.  Green, 
L.  E.  9  Ex.  99. 

So,  in  the  case  of  a  lease,  "if  the  lessee  be  by  express  covenant 
to  enjoy  his  term  (or  enjoy  it  against  all  men,  which  is  the 
the  same),  he  shall  not  have  an  action  of  covenant  against  the 
lessor,  *  unless  he  be  legally  ousted  or  evicted ;  for,  if  he  be 
ousted  tortiously  by  any  stranger,  he  hath  his  remedy:"  per 
Curiam,  Hayes  v.  Bicherstaff,  Yaugh.  118.  See  also  Jerritt  v. 
Weare,  3  Pri.  575,  604 ;  Rolph  v.  Crouch,  L.  E.  3  Ex.  44. 

When  the  covenants  are  limited  to  the  acts  and  defaults  of 
the  covenantor,  eviction  by  a  paramount  title  is  not  a  breach  of 
the  covenant.  But  if  a  tenant  in  tail  grants  a  lease  beyond  his 
statutory  powers,  not  barring  the  entail  may  be  a  "default" 
within  the  meaning  of  the  covenant  for  quiet  enjoyment :  Lady 
Cavan  v.  Pulteney,  2  Yes.  jun.  544,  561,  as  explained  by  Lord 
St.  Leonards,  Y.  &  P.  603. 

An  action  for  breach  of  the  covenant  for  good  right  to  con- 
vey may  be  brought  before  eviction :  Kingdon  v.  Nottle,  4  M.  & 
S.  53. 

The  covenant  for  quiet  enjoyment  is  a  continuing  covenant, 
and  is  broken  only  by  an  actual  disturbance  of  the  covenantee's 
possession  or  enjoyment.  Moreover,  it  is  not  broken  by  a 
tortious  eviction:  Hayes  v.  Bickerstaff,  Yaugh.  118;  and  see 
Piatt  on  Covenants,  313,  and  cases  there  cited. 

An  action  against  a  lessee  for  waste  is  not  a  breach  of  such  a 
covenant,  for  it  does  not  relate  to  title  or  possession  :  Morgan  v. 
Hunt,  2  Yent.  213.  The  obstruction  of  a  way  of  necessity  is  a 
breach  of  the  covenant :  Morris  v.  Edgington,  3  Taunt.  24  ;  and 
see  Andrews  v.  Paradise,  8  Mod.  318. 
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"  A  proceeding  of  any  Court,  interfering  with  the  title  and  Chap.  xxix. 
possession  of  land,  does  amount  to  a  breach  of  the  covenant  for 


quiet  enjoyment ;  as  in  case  of  dower,  common,  rent,  or  such  poss^es^sbn. 
like  :  Calthorp  v.  Hcyton,  2  Mod.  54 ;  Hunt  v.  Danvers,  T.  Eaym. 
370.     On  the  other  hand,  it  has  long  been  settled  that  such  a 
proceeding,  interfering  only  with  a  particular  mode  of  enjoy-  Mode  of 
ment  of  the  land,  or  part  of  it,  but  not  with  the  title  or  posses-  ^^J^^"^®^  • 
sion,  is  not  a  breach ;   Morgan  v.  Hunt,  2  Yent.  213 : "   per 
Willes,  J.,  Bennett  v.  At/ierton,  L.  E.  7  Q.  B.  316,  326. 

In  this  case  land  had  been  conveyed  to  a  lessor  in  fee,  subject.  Restrictive 
however,  to  a  restrictive  covenant  against  carrying  on  the  trade 
of  a  seller  of  beer.  A  lease  was  subsequently  granted  to  the 
plaintiff,  in  which  a  covenant  was  contained  against  carrpng  on 
certain  trades,  but  no  mention  was  made  of  a  seller  of  beer. 
The  plaintiff  having  opened  a  beer-house  was  restrained  by  in- 
junction, and  thereupon  sought  damages  against  his  lessor  for 
breach  of  the  covenant  for  quiet  enjoyment.  But  it  was  held 
that  he  had  no  remedy  as  the  injunction  only  interfered  with  a 
particular  user  of  the  lands.  See  also  Spencer  v.  Marriott,  2  D. 
&  E.  665  ;  Child  v.  Stenning,  11  Ch.  D.  82. 

A  decree  declaring  that  land  is  subject  to  a  right  of  common  Decree  de- 
is  not  a  breach  of  the  covenant  for  quiet  enjoyment  where  there  of  common, 
is  no  interference  with  the  plaintiff's  actual  enjoyment  of  his 
land.  Nor,  it  seems,  is  such  a  decree  a  breach  of  the  covenant 
for  title,  when  the  land  was  unenclosed  at  the  date  of  the  cove- 
nant, and  then  subject,  for  anything  that  appeared  to  the  con- 
trary, to  the  exercise  of  the  right :  Howard  v.  Maitland,  11  Q. 
B.  D.  695. 

The  bursting  of  a  water-pipe  supplying  a  cistern  at  the  top  Bursting  of 
of  a  house,  whereby  injury  was  caused  to  the  goods  of  a  tenant 
of  the  ground  floor  is  not,  in  the  absence  of  negligence  on  the 
part  of  the  landlord,  a  breach  of  a  covenant  for  quiet  enjoy- 
ment: Anderson  v.  Oppenheimery  5  Q.  B.  D.  602;  see  Shaw  v. 
Stenton,  2  H.  &  N.  858. 

It  is  in  every  case  a  question  of  fact  whether  the  quiet  enjoy-  Quiet  enjoy- 
ment of  the  land  has  or  has  not  been  interrupted ;  and  where  tion  of  fact, 
the  ordinary  and  lawful  enjoyment  of  the  demised  land  is  sub- 
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Chap.  XXIX.  stantiallj  interfered  with  by  the  acts  of  the  lessor,  or  those  law- 

— fully  claiming  under  him,  the  covenant  appears  to  be  broken, 

il^.fcoUaUi,  /  c^   although  neither  the  title  to  the  land  nor  the  possession  of  the 
Lc-fV.  M^  y  l^if-    land  may  be  otherwise  affected:  per  Fry,  L.  J.,  Sanderson  v. 
Mayor  of  Bencick-upou'Ttceed,  13  Q.  B.  D.  547,  551. 
Determina-  Where  a  lessee  underlet  the  premises  by  mistake  for  a  longer 

tion of  lessor's  i        ,         i    •    i      ji  ^ 

interest.  term  than  he  himself  held,  and  entered  into  the  usual  covenants 

for  title,  it  was  held  that  a  notice  by  him  to  terminate  the 

underlease  given  in  consequence  of  the  claim  by  the  superior 

landlord,  was  not  a  breach  of  the  covenants :  Besley  v.  Besley, 

9  Ch.  D.  103. 

Does  not  en-        j^  fg  uq^  the  obiect  or  effect  of  a  covenant  for  quiet  enjoy- 
large  the  .   1  r.     1  • 
rights  of  the    ment  to  enlarge  the  rights  of  the  grantee  or  to  mcrease  the 

^^    '  liabilities  of  the  grantor  :  per  James,  L.  J.,  Leech  v.  Schweder, 

L.  R.  9  Ch.  463,  477.  Accordingly,  where  there  is  a  *'  dis- 
position by  the  owner  of  two  tenements,"  containing  a  covenant 
for  quiet  enjoyment,  the  right  to  existing  lights  conferred  by 
the  grant  is  not  enlarged  by  the  covenant,  so  as  to  entitle  the 
grantee  to  an  injunction,  independently  of  the  quantum  of 
interference:  ihid.  See  also  Fotts  v.  Smith,  L.  R.  6  Eq.  311 ; 
Booth  V.  Alcoch,  L.  R.  8  Ch.  663. 

Qualification        The  covenant  for  quiet  enjoyment  implied  under  the  Con- 

of  subsequent 

covenants.  veyancing  Act  (sect.  7,  Forms  A  and  B),  is  subject,  by  virtue 
of  the  connecting  words,  "  notwithstanding  anything  as  afore- 
said," to  the  same  qualification  as  the  implied  covenant  for  good 
right  to  convey.  But  where  the  covenants  are  expressed  at 
length,  in  the  absence  of  some  such  words,  indicating  an  inten- 
tion to  make  the  subsequent  covenants  dependent  upon  the 
introductory  limitation  of  the  covenantor's  liability,  they  will 
be  read  as  absolute  and  unqualified  covenants  on  his  part ;  see 
Henty  v.  Wrey,  19  Ch.  D.  492 ;  21  Ch.  D.  332. 

3.  Of  cove-  The  ordinary  vendor's  covenant  against  incumbrances  is  that 

nant  against  *^  ,         ° 

incum-  the  land  conveyed  shall  be  enjoyed  free  from  incumbrances. 

The  difference  should  be  observed  between  the  form  of  this 
covenant  and  that  of  the  usual  covenant  by  trustees  that  they 
have  not  incumbered.  In  the  former  case,  there  is  nC  breach 
of  the   covenant   until   disturbance   of  the  purchaser  by  the 
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incumbrancer,  in  the  latter,  the  covenant  is  broken,  if  at  all,    Ch.  xxix. 

s.  4. 


at  the  moment  of  conveyance  ;  see  Vane  v.  Lord  Barnard, 
Gilb.  6. 

A  breach  of  the  ordinary  vendor's  covenant  is,  accordingly, 
also  a  breach  of  the  covenant  for  quiet  enjoyment ;  and  seems 
to  be  also  covered  by  the  covenant  for  further  assurance :  King 
V.  Jones,  D  Taunt.  418,  427. 

The  covenant  for  further  assurance  is  broken  when  the  vendor  4.  Of  cove- 
refuses  to  do  any  reasonable  and  necessary  act :  King  v.  Jones,  further 
5  Taunt.  418.  assurance. 

But  a  refusal  to  do  something  which,  if  done,  would  be  use- 
less and  ineffectual,  is  not  a  breach  of  the  covenant  for  further 
assurance :  JFarn  v.  Biclford,  9  Pri.  43 ;  nor  when  the  refusal 
is  caused  by  the  act  of  Grod :  Nash  v.  Aston,  Sir  T.  Jones,  195. 

It  seems  to  be  unsettled  whether  under  this  covenant  a  pur-  Covenant  for 

•  p     •  1      T      1  production. 

chaser  can  call  for  a  covenant  for  production  of  title  deeds  ;  see 
Hallett  V.  Middleton,  1  Russ.  243 ;  Fain  v.  Ayers,  2  Sim.  &  St. 
533. 

The  covenant  for  further  assurance  confers  on  the  purchaser  Further 
only  the  right  to  call  on  the  vendor  to  convey  what  he  may  interests 
have  acquired  by  fair  and  honest  means:  Heath  v.  CrealocJc,  ^^^^^^' 
L.  E.  10  Ch.  22,  31.  "^"""^^  * 

In  addition  to  the  remedy  by  an  action  for  breach  of  cove-  Specific  per- 
nant,  the  purchaser  may  obtain  specific  performance  of  a  cove- 
nant for  further  assurance  ;  see  Piatt  on  Covenants,  353.  But, 
it  seems,  that  if  no  damages  could  be  recovered  for  the  breach, 
the  covenant  will  not  be  specifically  performed :  Davis  v.  ToIIe- 
mache,  2  Jur.  N.  S.  1181. 

Where  there  is  a  breach  of  the  covenant  for  quiet  enjoyment,  Measure  of 
the  plaintiff  is  entitled  to  recover  the  value  of  the  land,  and  not  ^^^' 
merely  the  price  which  he  paid  for  it:  Jenkins  v.  Jones,  9 
Q.  B.  D.  128.  But  where  there  is  no  actual  eviction  he  can 
only  recover  such  damages  as  he  can  prove  that  he  has  incurred 
up  to  the  date  of  the  issuing  of  the  writ :  Child  v.  Stenning,  11 
Ch.  D.  82 ;  see  now  R.  S.  C,  Ord.  XXXVI.  r.  58. 

Where  an  action  of  trespass  was  brought  against  a  lessee  by  Costs  of 
a  person  claiming  under  the  landlord,  the  lessee  was  held  en-  actfon."^° 
titled  to  recover  from  the  landlord  the  costs  and  damages  which 

C.  L  L 
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ho  had  paid  to  the  plaintiff  in  the  action  of  trespass,  and  also 
his  own  costs  of  defending  the  action :  Rolph  v.  Crouch^  L.  R. 
3  Ex.  44. 

As  to  the  measure  of  damages  when  a  lease,  purported  to  be 
granted  by  a  tenant  for  life,  proves  to  be  void,  see  Williams  v. 
Burrell,  1  C.  B.  402 ;  Loch  v.  Furze,  L.  E.  1  C.  P.  441. 

It  has  been  doubted  whether  a  covenant  against  incumbrances 
would  extend  to  protect  a  purchaser  against  incumbrances  of 
which  he  had  express  notice :  Ogilvie  v.  Foljamhe,  3  Mer.  53. 
And  it  has  been  stated  that  the  covenant  for  quiet  enjoyment 
can  only  extend  to  incumbrances  and  defects  in  the  title  of  the 
covenantor  of  which  the  purchaser  had  no  notice :  per  Malins, 
V.-C,  Hunt  V.  White,  16  W.  R.  478. 

Where  a  lessor  purported  to  grant  a  lease  of  premises,  to  part 
of  which  he  knew  that  he  had  no  title,  it  was  held  that  the 
lessee  was  not  bound  to  enter  in  order  to  see  whether  he  would 
be  evicted ;  but  that  he  might  repudiate  such  part  of  the  de- 
mised premises  as  the  lessor  had  no  power  to  grant,  and  keep 
the  remainder ;  and  further,  that  the  lessee,  in  an  action  by  the 
lessor  for  rent,  might  counterclaim  for  the  breach  of  the  implied 
covenant  for  title :  Mostyn  v.  West  Mostyn  Coal  and  Iron  Co.,  1 
C.  P.  D.  145  ;  see  Stranks  v.  St.  John,  L.  R.  2  C.  P.  376. 

Although  the  breach  of  the  covenants  for  title  was  committed 
during  the  life  of  the  ancestor  or  testator,  yet,  if  the  ultimate 
damage  (i.  e.,  the  eviction)  accrued  after  his  death,  the  heir  or 
devisee,  as  the  case  may  be,  may  maintain  an  action :  King  v. 
Jones,  5  Taunt.  418.  And  an  executor  cannot  recover,  even  for 
a  breach  in  the  lifetime  of  his  testator,  without  showing  some 
special  damage  to  the  testator  during  his  lifetime :  Kingdon  v. 
Nottle,  1  M.  &  S.  355. 
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Sect.  1. —  While  it  continues  executory. 
A  BROAD  distinction  exists  between  those  cases  in  which  a  person  Executed  and 
seeks  to  set  aside  a  contract  while  it  remains  in  fieri,  and  those  contracts. 
in  which  relief  is  sought  after  the  contract  has  heen  executed  by 
conveyance  and  payment  of  the  purchase-money. 

A  contract  may,  indeed,  be  to  a  great  extent  executed,  al-  Conveyance 
though  a  conveyance  has  not  been  signed.     The  formalities  of  to  make  a 
parchment  and  sealing  wax  count  for  something,  but  the  sub-  ??executed.'' 
stantial  alteration  in  the  positions  of  the  parties  effected  by 
payment  of  the  consideration  and  delivery  of  possession  is  what 
really  marks   the   difference   between  executory  and   executed 
contracts.     Thus,  in  the  great  case  of  Attwood  v.  Small  (6  CI.  & 
Fin.  232),  no  conveyance  had  been  executed,  but  the  purchasers 
had  for  six  months  been  in  possession  of  the  mines,  and  the 
purchase-money  had  been  set  apart.     It  was  accordingly  treated 
as  an  executed  contract,  and  has  always  been  regarded  as  the 
leading  authority  upon  that  branch  of  the  subject.     In  the  great 
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Chap.  XXX.    majority  of  cases,  however,  the  execution  of  the  conveyance,  the 

'■ payment  of  the  purchase-money,  and  the  delivery  of  possession, 

are  contemporaneous  acts. 
Executed  con-      In  the  ahsence  of  fraud,  an  executed  contract  is,  as  a  general 
rule, 'only        Tulc,  regarded  as  unimpeachahle  ;  although,  as  will  he  seen  from 
forSai^         sect.  2,  post,  p.  528,  the  sale  may,  in  some  circumstances,  he  set 

aside  after  conveyance  without  actual  fraud. 
Executory  An  executory  contract  may  he  rescinded  in  three  ways  : — 

rescinded.        (1)  ^J  virtue  of  a  clausc  in  the  original  agreement;  (2)  hy  the 
suhsequent  agreement  of   the   parties;  and  (3)   hy  one  party 
against  the  wish  of  the  other,  where  the  latter  is  in  default. 
Power  to  It  is  a  very  usual  provision,  hoth  in  conditions  of  sale  and 

clause  in         private  Contracts,  that  if  the  purchaser  shall  insist  on  any  ohjec- 
agreement.       tion  or  requisition  which  the  vendor  shall  he  unahle  or  unwilling 
to  remove  or  comply  with,  the  vendor  may  hy  notice  annul  the 
sale,  and  return  the  deposit  without  interest,  costs  of  investi- 
gating the  title  or  other  compensation  ;  see  1  Dav.  Conv.  614. 

The  cases  in  which  the  vendor  can  rescind  under  this  condi- 
tion have  already  heen  fully  considered,  see  Coj^ditions  of 
Sale,  ante,  p.  77. 

For  the  present  purpose  it  is  sufficient  to  state,  that  the  clause 
confers  a  power  upon  the  vendor  in  derogation  of  the  purchaser's 
ordinary  rights,  and  receives,  therefore,  a  somewhat  strict  con- 
struction ;  see  Hardman  v.  Child,  28  Ch.  D.  712. 

Rescission  by       Time  may  by  agreement  he  made  of  the  essence  of  the  con- 
vendor  on         .       .  - 

non-payment  tract,  as  to  the  payment  of  the  mstalments  of  the  purchase- 
of  instalment,  ^oney,  and  in  default  of  payment  power  may  he  reserved  to  the 
vendor  to  rescind.  In  such  a  case  every  default  of  the  purchaser 
is  a  new  breach,  and  gives  the  vendor  a  right  to  rescind,  which, 
however,  must  be  immediately  asserted,  and  will  be  held  to  have 
been  waived,  if  a  subsequent  instalment  is  received  :  Hunter  v. 
Daniel,  4  Hare,  420. 
'f^'l^.'!  ''^S"      ^  proviso  in  a  lease,  that  it  shall  be  void  if  the  tenant  fails  to 

Ktrue<l"void-  „  . 

able  at  the       pertorm  certam  conditions,  is  construed  to  mean  "  voidable  at 
party'!" ^''''^    *^Q  option  of  the  lessor":  Doe  v.  Bands,  4  B.  &  Aid.  401; 

Arnshy  v.  Woodward,  6  B.  &  C.  519 ;  Doc  v.  Birch,  1  M.  &  W. 

402. 

And,  by  analogy  to  these  case?,  a  condition  in  an  agreement 
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for  sale  that,  in  case  the  vendor  cannot  deduce  a  good  title,  or   ^^^P-  ^^^• 

the  purchaser  shall  not  pay  the  purchase-money  on  the  appointed '■ 

day,  the  agreement  shall  he  utterly  void,  has  heen  held  to  have 
a  similarly  restricted  signification.  "  The  meaning  is,"  said 
Mansfield,  C.  J.,  *'  that  if  the  seller  cannot  make  a  good  title  by 
the  time  mentioned,  the  contract  shall  be  void  as  against  him, 
and  the  plaintiff  has  a  right  to  be  off  his  bargain.  So  e  contra, 
if  the  plaintiff  does  not  pay  the  money,  the  defendant  may 
avoid  the  contract ;  but  the  plaintiff  cannot  say,  I  am  not  ready 
with  my  money,  therefore  I  will  avoid  the  contract;  nor  can 
the  seller  say,  my  title  is  not  good,  therefore  I  shall  be  off  "  : 
Roberts  v.  Wyatt,  2  Taunt.  268,  277. 

It  is  contrary  to  justice  that  a  man  should  avoid  his  own  con- 
tract by  his  own  wrong ;  and  the  Court  will  not  adopt,  unless 
constrained  to  do  so,  a  construction  which  would  have  that 
effect :  MaUns  v.  Freeman,  4  Bing.  N.  0.  395  ;  and  see  Davenport 
V.  The  Queen,  3  App.  Cas.  115. 

The  agreement  may  also  confer  upon  the  purchaser  the  power  Power  re- 
of  rescinding  the  contract ;  as  where  it  was  provided  that,  if  the  purchaser 
counsel  of  the  purchaser  should  be  of  opinion  that  a  marketable  ^  rescind, 
title  could  not  be  made  by  the  time  appointed  for  completion, 
the  agreement  should  be  void :   Williams  v.  Edwards,  2  Sim.  78  ; 
Hudson  V.  Buck,  7  Ch.  D.  683. 

But  it  requires  very  clear  words  to  confer  upon  a  stranger 
an  arbitrary  power  of  rejecting  the  title.  Thus,  where  the 
agreement  was  "  subject  to  the  title  being  approved  by  our 
solicitor,"  Earl  Cairns,  L.  C,  said  "  that  he  was  disposed  to  look 
upon  the  words  as  meaning  nothing  more  than  a  guard  against 
its  being  supposed  that  the  title  was  to  be  accepted  without 
investigation  ;  as  meaning,  in  fact,  that  the  title  must  be  investi- 
gated and  approved  in  the  usual  way,  which  would  be  by  the 
solicitor  of  the  purchaser  "  :  HiisseyY.  Home-Pay ne,  4  App.  Cas. 
311,  322. 

The  contract  may  be  effectually  rescinded  by  the  agreement  Rescission  by 
of  the  parties  that  it  shall  be  at  an  end ;  and  it  is  well  settled  agreement, 
that,  notwithstanding  the  Statute  of  Frauds,  an  agreement  in 
writing  for  the  sale  of  lands  may  be  discharged  by  parol ;  see 
ante,  p.  427. 
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8.1. 

How  agree- 
ment to 
rescind 
proved. 


Rescission 
in  invitum. 


Cancellation 
of  the  agree- 
ment. 


This  new  contract  to  abandon  the  old  one  may  be  established 
in  the  following  ways : — 

(1)  Where  there  is  an  express  agreement  to  put  an  end  to 
the  transaction :  Smith  v.  Fiekl,  5  T.  E.  402. 

(2)  Where  circumstances  exist  from  which  an  abandonment 
will  be  implied :  Lhf/d  v.  Co/leU,  4  Bro.  C.  C.  469 ;  Bosse  v. 
Sterling,  4  Dow,  442 ;  Carter  v.  Dean  of  Ely,  7  Sim.  211. 

Or  (3)  where  there  is  a  new  agreement  inconsistent  with,  and, 
therefore,  virtually  rescinding,  that  which  had  been  previously 
in  force :  Moore  v.  MarrahU,  L.  E.  1  Ch.  217.  But  an  invalid 
agreement  will  not  effect  an  implied  rescission :  Noble  v.  Ward, 
L.  E.  2  Ex.  135. 

Laches  which  are  not  sufficient  to  imply  a  total  abandonment 
of  the  contract,  may  yet  preclude  the  party  from  seeking  specific 
performance  ;  see  ante,  p.  461. 

The  cases  of  rescission  which  most  frequently  arise  for  the 
consideration  of  the  Courts  are  those  in  which  one  party  wishes 
to  rescind,  and  the  other  to  carry  out  the  contract.  And  it  may 
be  observed  that,  under  the  usual  form  of  contract,  the  positions 
of  the  vendor,  and  of  the  purchaser,  differ  materially  in  this 
respect.  For  the  vendor  has,  in  general,  parted  with  nothing, 
but,  on  the  contrary,  has  received  a  deposit,  and  has,  therefore, 
no  need  to  invoke  the  assistance  of  the  Court.  He  may  remain 
passive,  and  this  for  him  is  equivalent  to  rescission.  The  pur- 
chaser is,  however,  in  circumstances  of  greater  difficulty,  because 
he  may  not  be  able  to  recover  his  deposit  without  an  action. 

When  the  Courts  of  Equity  and  Common  Law  possessed  diverse 
jurisdictions,  it  was  occasionally  necessary  for  the  vendor  to 
obtain  the  delivery  of  the  agreement  in  order  that  the  purchaser 
might  not  be  able  to  sue  upon  it  at  law ;  but  it  is  conceived  that 
such  a  course  would  not,  under  ordinary  circumstances,  be  now 
necessary,  as  the  same  grounds  of  defence  are  available  in  the 
Queen's  Bench  as  in  the  Chancery  Division.  Questions  as  to 
the  right  to  rescind  were  frequently  raised  under  the  old  practice, 
upon  an  application  to  the  Court  of  Chancery  for  an  injunction 
restraining  an  action  on  the  agreement  in  the  Courts  of  common 
law ;  this  procedure  was  abolished  by  the  Judicature  Act, 
s.  24  (5). 
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As  the  fraud  of  one  party  entitles  the  other  to  rescind  the   Ch*P-  xxx. 

contract  even  after  it  has  been  completed  (see  ante^   p.  413),  — 

a  fortiori  it  is  a  ground  for  the  rescission  of  an  executory  con- 
tract. A  contract  based  on  fraudulent  misrepresentations  will  be 
set  aside,  although  the  misrepresentations  were  verbal,  and 
were  followed  by  a  written  contract  which  did  not  include  them 
by  way  of  warranty :  Atticood  v.  Sma/l,  6  CI.  &  Fin.  232. 

But  actual  fraud  is  not  necessary  to  enable  the  Court  to  Misrepresen- 
rescind  a  contract  of  sale,  at  all  events  while  it  remains  unexe- 
cuted :  Torrance  v.  Bolton,  L.  R.  8  Ch.  118.  The  rule  has  been 
thus  explained  by  Jessel,  M.  R.,  in  a  recent  case :  "  According 
to  the  decisions  of  Courts  of  equity  it  was  not  necessary,  in 
order  to  set  aside  a  contract  obtained  by  material  false  repre- 
sentation, to  prove  that  the  party  who  obtained  it  knew  at  the 
time  when  the  representation  was  made  that  it  was  false.  It 
was  put  in  two  ways,  either  of  which  was  sufficient.  One 
way  of  putting  the  case  was :  '  A  man  is  not  to  be  allowed  to 
get  a  benefit  from  a  statement  which  he  now  admits  to  be  false. 
He  is  not  to  be  allowed  to  say,  for  the  purpose  of  civil  jurisdic- 
tion, that  when  he  made  it  he  did  not  know  it  to  be  false ;  he 
ought  to  have  found  that  out  before  he  made  it.'  The  other 
way  of  putting  it  was  this  :  *  Even  assuming  that  moral  fraud 
must  be  shown  in  order  to  set  aside  a  contract,  you  have  it 
where  a  man,  having  obtained  a  beneficial  contract  by  a  state- 
ment which  he  now  knows  to  be  false,  insists  upon  keeping  that 
contract.  To  do  so  is  a  moral  delinquency.  No  man  ought  to 
seek  to  take  advantage  of  his  own  false  statements.'  The  rule 
in  equity  was  settled,  and  it  does  not  matter  on  which  of  the 
two  grounds  it  was  rested  "  :  Bed  grave  v.  Hurd,  20  Ch.  D.  1, 12. 
See  also  Higgins  v.  Sa?nels,  2  J.  &  H.  460 ;  Jennings  v. 
Broughton,  5  De  Gr.  M.  &  Gr.  126;  Aberaman  Iron  Works  v. 
Wickens,  L.  E.  4  Ch.  101 ;  Smith  v.  Land  and  House  Property 
Corporation,  28  Ch.  D.  7 ;  Breicer  v.  Broicn,  28  Ch.  D.  309. 
And  see  as  to  the  somewhat  more  limited  view  taken  by  the 
Courts  of  common  law,  KennedtjY.  Panama,  S^c.  Mail  Co.,  L.  E. 
2  a  B.  580. 

It  seems  that  if  it  can  be  made  out  that  a  purchaser  when  he  No  intention 

.01  paying  the 

entered  into  the  contract  had  no  means  or  intention  of  paying  purchase- 
money. 
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8.1. 


Fraud  after 
contract. 


Fraud  of  ven- 
dor and  his 
Bolicitor. 


Fraud  of 
agent. 


Mistake  a 
ground  for 
rescission. 


Mutual  mis- 
take. 


Unilateral 
mistake. 


the  purcliase-money,  the  vendor  is  entitled  to  rescind  the  con- 
tract :  Ex  parte  WhiUaker,  L.  E.  10  Ch.  446. 

It  was  laid  down  in  very  broad  terms  by  Lord  Justice  James 
that  any  surreptitious  dealing  between  one  principal  and  the 
agent  of  the  other  principal,  was  a  fraud  cognizable  in  a  Court 
of  equity ;  and  that  the  defrauded  principal,  if  he  came  in  time, 
was  entitled  to  have  the  contract  rescinded :  Panama,  8^c.  Tele- 
graph Co.  V.  India  Rubber,  8fc.  Co.,  L.  E.  10  Ch.  515,  526  ;  see 
also  Phos2)hate  Sewage  Co.  v.  Hartmont,  5  Ch.  D.  394,  457. 
Fraud  committed  after  the  contract  may  thus  have  a  retrospec- 
tive effect,  and  entitle  the  party,  who  has  been  deprived  thereby 
of  the  full  benefit  of  his  contract,  to  have  the  whole  transaction 
set  aside. 

Where  the  vendor  and  his  solicitor,  pending  the  investigation 
of  the  title,  went  to  the  purchaser  behind  the  back  of  his  legal 
adviser,  and  induced  him  to  pay  the  purchase-money,  and  cove- 
nant for  production  of  the  title  deeds,  it  was  declared  that  the 
plaintiff  had  been  induced  to  complete  his  contract  by  false  and 
fraudulent  representations,  and  that  the  agreement  should  be 
delivered  up  to  be  cancelled,  and  the  defendants  were  ordered 
to  pay  the  expenses  of  investigating  the  title,  and  the  costs  of 
the  suit :  Berry  v.  Armistead,  2  Keen,  221. 

"  The  fraud  of  the  agent  who  makes  the  contract  is  the  fraud 
of  the  principal,"  and  will  support  a  claim  for  rescission: 
Wheelton  v.  Ilardisty,  8  E.  &  B  232 ;  Western  Bank  of  Scotland 
V.  Addie,  L.  E.  1  H.  L.  Sc.  145. 

It  is  clearly  established  that  when  relief  is  sought  on  the 
ground  of  mistake  or  surprise,  parol  evidence  is  admissible  to 
prove  that  the  written  agreement  is  contrary  to  the  real  terms 
of  the  contract,  and  therefore  that  the  written  agreement  ought 
to  be  rescinded :  per  Stuait,  V.-C,  Price  v.  Ley,  4  Griff.  235, 
251  ;  see  also  JlitcJwock  v.  Giddings,  4  Pri.  135  ;  and  the  obser- 
vations on  that  case  in  Clare  v.  Lamb,  L.  E.  10  C.  P.  334,  341. 

An  agreement  which  is  made  under  a  mutual  mistake  will  be 
set  aside :  Cooper  v.  Phibbs,  L.  E.  2  H.  L.  149  ;  Earl  Beauchamp 
V.  Winn,  L.  E.  6  H.  L.  223 ;  Jones  v.  Clifford,  3  Ch.  D.  779. 

It  was  said  by  Sir  E.  Sugden  that  "  a  mistake  on  one  side 
might   be   a  ground  for  rescinding  a  contract : "  Mortimer  v. 
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Shortall,  2  Dru.  &  War.  363,  372 ;  and  see  Bentk)/  v.  Mackay,    Chap.  xxx. 
4  De  a.  F.  &  J.  279  ;  Paget  v.  Marshall,  28  Ch.  D.  255.     As  to  li- 
the circumstances  which  will  make  a  mistake  on  one  side  a  valid 
defence  to  an  action  for  specific  performance,  see  ante,  p.  418. 

The  question  has  now  to  be  considered,  what  default  of  Default  of 
one  party  entitles  the  other  to  rescind  the  contract  ?  Lord  °°^  ^^  ^* 
Coleridge  has  thus  stated  the  principle : — "  In  cases  of  this 
sort,  where  the  question  is  whether  the  one  party  is  set  free  by 
the  action  of  the  other,  the  real  matter  for  consideration  is, 
whether  the  acts  or  conduct  of  the  one  do  or  do  not  amount  to 
an  intimation  of  an  intention  to  abandon  and  altogether  to 
refuse  performance  of  the  contract":  Freeth  v.  Burr,  L.  R. 
9  C.  P.  208. 

This  statement  was,  in  a  recent  case,  accepted  by  the  Earl  of 
Selbome,  L.  C,  in  the  House  of  Lords,  and  explained  in  the 
following  terms :  "  I  am  content  to  take  the  rule,  as  stated  by 
Lord  Coleridge  in  Freeth  v.  Burr,  which  is  in  substance,  as 
I  understand  it,  that  you  must  look  at  the  actual  circumstances 
of  the  case  in  order  to  see  whether  the  one  party  to  the  contract 
is  relieved  from  its  future  performance  by  the  conduct  of  the 
other ;  you  must  examine  what  that  conduct  is,  so  as  to  see 
whether  it  amounts  to  a  renunciation,  to  an  absolute  refusal  to 
perform  the  contract,  such  as  would  amount  to  a  rescission  if  he 
had  the  power  to  rescind  "  :  Mersey  Steel  8^'  Iron  Co.  v.  Naylor, 
9  App.  Cas.  434,  438. 

The  right  to  rescind  depends  upon  whether  the  breach  by  Breach  must 
the  other  party  goes  to  the  root  of  the  contract.     If  it  is  such  of^^he  gqu-^ 
as  only  to  confer  an  independent  right  to  damages,  there  is  no  *^^°*- 
right  to  rescind.     See  the  speech  of  Lord  Blackburn  in  the  case 
last  cited ;  9  App.  Cas.  442. 

Thus,  where  there  is  a  contract  for  the  sale  of  goods  to  be  Sale  of  ^oods 
delivered  by  instalments,  the  question  has  frequently  arisen,  n^^ts. 
whether,  if  the  buyer  fails  to  pay  for  one  instalment,  the  seller 
is  justified  in  repudiating  the  contract.  It  is  not  easy  to  recon- 
cile all  the  cases ;  but  the  principle  underlying  them  seems  to 
be,  that  non-payment,  in  order  to  set  the  seller  free,  must  be 
equivalent  to  a  statement  that  the  buyer  will  not,  or  cannot, 
carry  out  the  contract.     See   JFither.s  v.  Reynolds,  2  B.  &  Ad. 
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Chap.  XXX. 
B.  1. 


On  sales  of 
land  the  con- 
ditions are 
mutually 
dependent. 


Failure  to 
jnake  a  title. 


Purchaser  not 
bound  to 
wait. 


Misdescrip- 
tion. 


Vendor  not 
bound  to  wait 
indefinitely 
for  his  money. 


882 ;  Eoare  v.  Rennie,  5  H.  &  N.  19  ;  Coddingfon  v.  Paleologo, 
L.  E.  2  Ex.  193  ;  Simj^son  v.  Crippin,  L.  E.  8  Q.  B.  14 ;  Ex  parte 
Chalmers,  L.  E.  8  Ch.  289  ;  Blootner  v.  Bernstein,  L.  E.  9  C.  P. 
588 ;  Morgan  v.  Bain,  L.  E.  10  C.  P.  15 ;  Be  Phoenix  Bessemer 
Steel  Co.,  4  Ch.  D.  108 ;  Ex  parte  Stapleton,  10  Ch.  D.  586 ; 
Hortck  V.  MuUer,  7  Q.  B.  D.  92. 

In  agreements  for  the  sale  and  purchase  of  land,  the  condi- 
tions to  be  performed  by  the  vendor  and  the  purchaser  respec- 
tively, are,  in  general,  mutually  dependent—?",  e.,  a  breach  by 
either  party  goes  to  the  root  of  the  entire  contract.  If,  there- 
fore, there  is  a  substantial  breach  by  one  of  the  parties  to  an 
agreement  of  this  nature,  it  would  seem  to  confer  upon  the  other 
the  right  to  rescind  the  contract. 

Thus,  if  the  vendor  fails  to  make  a  good  title  according  to 
the  contract  the  purchaser  may  rescind :  Fhillips  v.  Caldcleugh, 
L.  E.  4  Q.  B.  159  ;  Cato  v.  Thompson,  9  U.  B.  D.  616. 

And  when  a  person  sells  property  which  he  cannot  convey 
himself,  or  compel  any  other  person  to  convey,  the  purchaser, 
as  soon  as  he  finds  that  to  be  the  case,  may  repudiate  the  con- 
tract, and  is  not  bound  to  wait  to  see  whether  the  vendor  can 
induce  some  third  person  to  join  in  making  a  good  title  to  the 
property  sold :  Forrer  v.  Nash,  85  Beav.  167 ;  Weston  v.  Savage, 
10  Ch.  D.  736  ;  Breiver  v.  Broadwood,  22  Ch.  D.  105. 

So,  where  there  is  a  misdescription  in  a  material  and  sub- 
stantial point,  so  far  affecting  the  subject-matter  of  the  contract 
that  it  may  be  reasonably  supposed,  that,  but  for  such  misde- 
scription, the  purchaser  might  never  have  entered  into  the 
contract  at  all,  the  contract  is  avoided  altogether :  Flight  v. 
Booth,  1  Bing.  N.  C.  370  ;  see  also  Jones  v.  Edney,  3  Camp. 
285 ;  Dykes  v.  Blake,  4  Bing.  N.  C.  463  ;  Stanton  v.  Tattershall, 
1  Sm.  &  a.  529  ;  Breiver  v.  Broicn,  28  Ch.  D.  309. 

On  the  other  hand,  the  vendor  has  a  right  to  have  the  con- 
tract executed  within  a  reasonable  time,  or  to  be  delivered  from 
its  obligation  :  Broome  v.  Monck,  10  Yes.  597,  614.  Thus  where 
a  purchaser  died  before  completion,  leaving  his  affairs  in  so 
complicated  a  condition  that  the  purchase-money  could  not  be 
obtained  for  some  years  after  his  death,  the  contract  was,  at  the 
suit  of  the  vendor,  delivered  up  to  be  cancelled :  Maekreih  v. 
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Marlar,  1  Cox,  259 ;  and  see   Whittaher  v.  Whittahery  4  Bro.    Chap.  xxx. 
C.  C.  31.  — 


Even  after  a  decree  has  been  made  for  specific  performance,  After  decree 
the  Court  will,  on  the  motion  of  the  vendor,  rescind  the  contract  performance, 
where  the  purchaser  makes  default  in  payment  of  the  purchase- 
money:  Foligno  v.  Martin,  16  Beav.  586;  Siceet  v.  Meredith^ 
4  GifP.  207 ;  Watson  v.  Cox,  L.  E.  15  Eq.  219.  But  the  vendor 
cannot,  if  he  rescinds,  obtain  damages  for  the  breach  of  the 
contract,  or  recover  damages  already  assessed  :  Henty  v.  Schroder, 
12  Ch.  D.  666,  where  Jessel,  M.  E.,  declined  to  follow  in  this 
particular  the  three  last  cited  cases. 

The  purchaser  of  an  estate  under  an  order  of  the  Court  will  Discharge  of 
be  discharged  from  his  purchase  upon  error  being  shown  in  the  under^ale  by 
decree,  even  though  it  is  about  to  be  rectified :  Lechmere  v.  *^^  Court. 
Brasier,  2  Jac.  &  W.  287;  or  has  actually  been  rectified :   Coster 
V.  Tumor,  1  Euss.  &  M.  311 ;  see  also  Berry  v.  Gibbons,  L.  E. 
15  Eq.  150 ;  Powell  v.  Powell,  L.  E.  19  Eq.  422 ;  and  Chapter 
VI.,  Sales  by  the  Court,  p.  168. 

Lapse  of  time  gives  a  right  to  rescind  in  two  cases,  namely.      Lapse  of  time. 

(1)  Where,  time  being  of  the  essence  of  the  contract,  an  act  Time  of  the 
is  not  performed  within  the  stipulated  limit.     There  is,  in  such 

a  case,  a  substantial  breach  of  contract  which  entitles  the  other 
party  to  rescind  :  Bay  v.  Luhke,  L.  E.  5  Eq.  336  ;  Clay  don  v. 
Green,  L.  E.  3  C.  P.  511 ;  and  see  Cowles  v.  Gale,  L.  E.  7 
Ch.  12. 

As  to  the  circumstances  in  which  time  is  considered  to  be,  or 
may  be  made  of  the  essence,  see  ante,  p.  278. 

(2)  Although  time  is  not  of  the  essence  of  the  contract,  a  Abandon- 
long  interval  of  inaction  may  be  accepted  as  evidence  of  aban-  ™®°  " 
donment :  Lloyd  v.  Collett,  4  Bro.  C.  C.  469  ;  and  a  compara- 
tively short  delay  created  by  one  party  will  entitle  the  other  to 

give  notice  limiting  a  reasonable  time  within  which  the  contract 
must  be  perfected;  and  when  the  time  has  been  thus  fairly 
limited,  by  a  notice  stating  that  within  such  a  period  that  which 
is  required  must  be  done  or  otherwise  the  contract  will  be  treated 
as  at  an  end,  the  Court  has  very  frequently  supported  that  pro- 
ceeding :  per  Lord  Langdale,  M.  E.,  Taylor  v.  Brown,  2  Beav. 
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Refusal  by 
one  party 
gives  a  right 
to  rescind. 


So  if  one 
party  puts  it 
out  of  his 
power  to 
complete. 


Right  to 
rescind,  how- 
lost. 


Vendor's 
right  not 
affected  by 
purchaser's 
action. 


Vendor's 
action  a 


180,  183  ;  see  also  King  v.  Wilson,  6  Beav.  124,  and  cases  cited 
ante,  p.  518. 

Those  cases  in  whicli  one  party  has,  after  proper  notice, 
neglected  to  proceed  with  the  sale  may  be  classed  under  the 
head  of  a  refusal  by  such  party  to  carry  out  the  contract ;  and 
it  is  clear  that  if  there  is  a  definite  refusal  by  one  party,  the 
other  may  accept  it  and  renounce  the  contract :  Jervis  v.  Ber- 
ridge,  L.  R.  8  Ch.  351. 

In  order  to  constitute  a  title  to  recover  for  money  had  and 
received,  the  contract  on  the  one  side  must  not  only  not  be  per- 
formed or  neglected  to  be  performed,  but  there  must  have  been 
something  equivalent  to  saying,  "  I  rescind  this  contract," — a 
total  refusal  to  perform  it,  or  something  equivalent  to  that,  which 
would  enable  the  plaintiff  on  his  side  to  say,  "  If  you  rescind 
the  contract  on  your  part,  I  will  rescind  it  on  mine  "  :  per  Parke, 
B.,  Ehrensperger  v.  Anderson,  3  Exch.  148,  158. 

Similarly,  if  one  party  puts  it  out  of  his  power  to  perform  the 
contract,  as  by  selling  the  estate,  the  other  may  treat  the  con- 
tract as  rescinded :  Palmer  v.  Temple,  9  A.  &  E.  508 ;  Lovelock 
V.  Franklyn,  8  Q.  B.  371. 

The  vendor's  right  to  rescind,  under  a  condition  conferring 
that  power  in  the  event  of  his  being  "  unwilling"  to  remove  the 
purchaser's  objections  to  the  title,  is  of  course  lost  by  an  attempt 
to  answer  the  objections:  Tannery.  Smith,  10  Sim.  410;  and 
the  right  would,  in  general,  be  held  to  have  been  waived  by 
entering  into  negotiations  as  to  the  removal  of  the  objections : 
Cutts  V.  Thodey,  13  Sim.  206 ;  Morley  v.  Cook,  2  Hare,  106 ; 
imless  the  words,  *'  notwithstanding  any  negotiation  in  respect 
of  such  objection  or  requisition,"  were  inserted  in  the  condition ; 
see  1  Dav.  Conv.  564,  4th  ed. 

The  purchaser  cannot,  by  commencing  an  action  for  specific 
performance,  prevent  the  vendor  from  exercising  his  right  to 
rescind ;  and,  if  the  contract  is  so  rescinded,  the  plaintiff's  action 
must  be  dismissed  with  costs  from  the  time  when  he  received 
notice  of  rescission  :  Hoy  v.  Smythies,  22  Beav.  510  ;  Dnddell  v. 
Simpson,  L.  R.  2  Ch.  102. 

But  if  the  vendor,  on  the  receipt  of  the  purchaser's  objections. 
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commences  an  action,  lie  thereby  waives  his  right  to  rescind    Chap,  xxx. 
under  the  usual  condition :    Warde  v.  DixoUj  28  L.  J.  Ch.  315  ;   — -, '■ 

Wciivcr  of 

Gray  v.  Foickr,  L.  E.  8  Ex.  249.  right  to 

It  was,  however,  held  in  the  case  last  cited  that  the  condition  ^^^^"^  * 
was  not  confined  to  objections  appearing  on  the  abstract,  and 
that  the  vendor  had  a  separate  right  in  respect  of  objections 
which  were  found  out  aHuncle,  and  were  not  taken  until  after  the 
action  had  been  commenced :  Ibid. 

The  assertion  of  a  right  under  the  agreement,  as,  for  example, 
a  claim  for  rent,  after  the  time  when  the  party  was  entitled  to 
rescind,  is  an  indication  that  he  treated  the  agreement  as  still 
subsisting ;  and  may  amount  to  a  waiver  of  the  right  to  rescind : 
Hudson  V.  Bartnm,  3  Mad.  440. 

It  has  been  already  stated  that  fraud  makes  a  contract  voidable  Election  to 

rescind,  for 

not  void  (see  ante,-^A\^) ;  the  following  passage  shows  clearly  that  fraud, 
the  defrauded  party  must  assert  his  rights  by  a  definite  election : 
In  cases  of  fraud  the  question  is.  Has  the  person  on  whom  the 
fraud  was  practised,  having  notice  of  the  fraud,  elected  not  to 
avoid  the  contract?  or  has  he  elected  to  avoid  it?  or  has  he 
made  no  election  ?  We  think  that  so  long  as  he  has  made  no 
election  he  retains  the  right  to  determine  it  either  way,  subject  to 
this,  that  if  in  the  interval  whilst  he  is  deliberating,  an  innocent 
third  party  has  acquired  an  interest  in  the  property,  or  if  in 
consequence  of  his  delay  the  position  even  of  the  wrong  doer  is 
affected,  it  will  preclude  him  from  exercising  his  right  to  rescind. 
And  lapse  of  time  without  rescinding  will  furnish  evidence  that 
he  has  determined  to  affirm  the  contract ;  and  when  the  lapse  of 
time  is  great,  it  probably  would  in  practice  be  treated  as  con- 
clusive evidence  to  show  that  he  has  so  determined.  But  we 
cannot  see  any  principle,  and  are  not  aware  of  any  authority  for 
saying  that  the  mere  fact  that  one  who  is  a  party  to  the  fraud 
has  issued  a  writ  and  commenced  an  action  before  the  rescission, 
is  such  a  change  of  position  as  would  preclude  the  defrauded 
party  from  exercising  his  election  to  rescind :  per  Mellor,  J"., 
Clough  V.  L.  8f  N.  W.  Ry.  Co.,  L.  E.  7  Ex.  26,  35. 

So,  in  an  earlier  case,  it  was  held  that  where  the  plaintiff.  Right  once 
knowing  of  the  fraud,  had  elected  to  treat  the  transaction  as  a  revived, 
contract,  he  had  lost  his  right  of  rescinding  it;  and  that  although. 
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Chap.  XXX.   as  he  alleged,  he  had  discovered  long  afterwards  a  new  incident 

in  the  fraud,  this  could  only  be  considered  as  strengthening  the 

evidence  of  the  original  fraud,  and  could  not  revive  the  right 
of  repudiation  which  had  once  been  waived :  Campbell  v.  Fleming, 
1  A.  &  E.  40 ;  see  also  Morrison  v.  Universal  Marine  Insurance 
Co.,  L.  E.  8  Ex.  197,  204 ;  Reid  v.  London  i^  Staffordshire  Fire 
Insurance  Co.,  32  W.  R.  94. 
Fraud  not  ^^f;  "  if  you  ouce  establish  a  case  of  fraud,  in  order  to  ffet 

easilv  got  '^  •it- 

rid  of.  rid  of   it  by  anything  like  adoption,  that  adoption  must  be 

with  an  entire  and  full  knowledge  of  all  the  facts  "  :  per  Lord 
Lyndhui^st,  AtUcood  v.  Small,  6  CI.  &  Ein.  232,  432 ;  see 
Murratj  v.  Palmer,  2  Sch.  &  L.  474 ;  Mulhallen  v.  Marum,  3 
Dru.  &  War.  317,  334.  So  the  effect  of  a  false  representation 
is  not  got  rid  of  by  showing  that  the  person  to  whom  it  was 
made  was  guilty  of  negligence.  He  has  a  right  to  rely  upon 
the  accuracy  of  the  other  party's  statement;  and  the  circum- 
stance that  the  means  of  discovery  lay  within  his  reach  {Raw- 
lins  V.  Wickham,  3  De  Gr.  &  J.  304),  or  that  an  incomplete 
investigation  was  actually  made  {Redgrave  v.  Hurd,  20  Ch.  D. 
1),  does  not  take  away  his  right  to  have  the  contract  rescinded. 

What  is  a  It  foUows  from  what  has  been  already  stated  that  the  de- 

fendant may  successfully  resist  the  claim  for  rescission  by 
showing — (1)  that  the  plaintiff  was  not,  in  fact,  misled;  or 
(2)  that  with  full  knowledge  of  the  truth  he  elected  to  carry 
out  the  contract :  see  Redgrave  v.  Surd,  20  Ch.  D.  1. 

Specific  per-         Before  leaving  the  subiect  of  executory  agreements,  it  may 

formance  and  .  ./       o  '  ^ 

rescission  may  be  wcU  to  obscrve  that  Specific  performance  on  the  one  side 
fused.  "  ^^d  rescission  on  the  other  are  not  remedies  which  dove- 
tail into  each  other.  There  are  cases  in  which  one  party 
cannot  obtain  specific  performance,  yet  the  other  has  no  right 
to  rescind  the  contract — cases,  in  fact,  where  under  the  old 
practice  the  plaintiff's  bill  for  specific  performance  would  have 
been  dismissed  without  prejudice  to  his  legal  remedies :  Mort- 
lock  V.  Buller,  10  Ves.  292,  308  ;  Turner  v.  Harvey,  Jac.  169 ; 
Alvanley  v.  Kinnaird,  2  Mac.  &  G.  1  ;  and  see  as  to  the  modern 
practice  in  cases  of  this  kind,  Tamplin  v.  James,  15  Ch.  D.  215. 
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Chap.  XXX. 
Sect.  2. — After  it  has  been  carried  into  execution.  ^'  ^' 

There  is  no  part  of  the  jurisdiction  of  a  Court  of  equity,  says  Rescission,  a 
Lord  St.   Leonards,  which  requires  to  be  executed  with  more  cauUously 
caution  than  that  of  rescinding  a  contract :    Sugden,  Law  of  ^PP^^^*^- 
Property,  598.     And  the  same  great  authority  lays  it  down 
that  unless  a  clear  fraud  be  established,  there  ought  to  be  no 
relief  in  equity,  for  there  is  a  great  difference  between  establish- 
ing and  rescinding  an  agreement :  Sugden,  Y.  &  P.  244.     If, 
as  appears  to  be  the  case,  he  is  here  dealing  rather  with  execu- 
tory than  with  executed  contracts,  it  is  clear  that  these  state- 
ments  are   not  in   accordance  with  modem  practice :  see  the 
observations  of  James,  L.  J.,  in  Torrance  v.  Bolton,  L.  R.  8  Ch. 
118,  124.     As  to  executed   contracts,  however,  they  seem  to 
express  the  principles  on  which  the  Court  should  act  in  the 
great  majority  of   cases.     The   effect,  however,  of  the   Judi-  Effect  of 

.__...  .     Judicature 

cature  Act  has  been,  it  is  submitted,  to  strengthen  the  posi-  Act. 
tion  of  the  Court  in  rescinding  contracts ;  since  it  is  now  able 
to  take  into  account  both  legal  and  equitable  rights,  and  in 
every  action — whether  for  specific  performance  or  for  rescission 
— to  make  such  an  order  as  shall  be  final  and  conclusive  between 
the  parties. 

Even  in  the  case  of  contracts  completed  by  payment  of  the  Rescission  in 
purchase-money  on  the  one  side,  and  execution  of  the  convey-  without 
ance  and  delivery  of  possession  on  the  other,  the  Court  may,  it  ^^^^^• 
seems,  even  in  the  absence  of  fraud,  set  aside  the  sale  upon 
equitable  terms. 

Thus,  where  a  man,  in  ignorance  of  his  rights,  purchased  his  Purchase  of  a 
own  estate,  and  afterwards  filed  a  bill  to  have  the  purchase-money  estate, 
refunded,  he  obtained  a  decree  for  repayment  of  the  money  with 
interest  and  costs ;  for,  "  though  no  fraud  appeared,  and  the  de- 
fendant apprehended  he  had  a  right,  yet  there  was  a  plain  mis- 
take, such  as  the  Court  was  warranted  to  relieve  against,  and  not 
to  suffer  the  defendant  to  run  away  with  the  money  in  considera- 
tion of  the  sale  of  an  estate  to  which  he  had  no  right":  Bingham 
V.  Bingham,  1  Yes.  sen.  126.  Compare  and  distinguish  Okill 
V.  Whittakcr,  2  Ph.  338. 

But  Lord  Redesdale  seems  to  have  entertained  some  doubt  as  Jurisdiction 

doubted  by 
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Chap.  XXX.    to  tlie  jurisdiction,  for  in  an  Irish  case  he  said  :   "  If  it  were 

— clear  beyond  all  possibility  of  doubt  that  fraud,  or  perhaps  mere 

dale.  ignorance,  had  induced  S.  to  accept  the  lease  of  1759,  the  Court 

might  control  the  setting  up  that  lease — in  a  case  of  fraud  it 
certainly  might ;  in  a  case  of  mere  ignorance,  though  I  incline 
to  think  it  might,  yet,  after  looking  a  little  into  the  subject,  I 
find  great  difficulty  in  holding  that  a  Court  of  equity  could 
interfere":  Saunders  v.  Lord  Annesley,  2  Sch.  &  L.  73,  101. 
Rescission  for       The  doctrine  of  Bingham  v.  Bingham^  however,  has  been  ap- 

common  mis-  i        -r       t    n  i     • 

take  approved  provcd  in  the  most  unqualified  terms  by  Lord  Oranworth  m 
by^ouseof  ^^^^^^^  ^  Phihhs,  L.  E.  2  H.  L.  149,  164.  In  the  latter  case 
an  agreement  for  a  lease  was  set  aside  on  the  ground  of  common 
mistake,  the  lessee  being  in  fact  entitled,  although  none  of  the 
parties  were  aware  of  it,  as  tenant  for  life  of  the  premises  com- 
prised in  the  agreement. 

In  a  recent  case.  Hall,  Y.-C,  after  referring  to  the  case  of 
Cooper  V.  Fhibbs,  said :  ''  Nothing  can  be  clearer  than  this,  that 
Lord  Cranworth  recognized  the  principle  that  the  Court  would, 
even  in  the  case  of  a  completed  contract,  give  relief  against  a 
common  mistake  in  the  same  way  as  it  would  against  fraud" : 
Jones  V.  Clifford,  3  Ch.  D.  779,  792. 
Common  mis-  With  this  One  exception,  however,  of  common  mistake  affect- 
exception^'^  ^  ing  the  existence  of  the  subject-matter  of  the  contract,  the 
proposition  holds  good  that  fraud,  and  fraud  alone,  gives  the 
right  to  call  for  the  rescission  of  an  executed  contract.  Lord 
Selbome,  L.  C,  has  thus  expressed  the  rule  :  "When  the  convey- 
ance takes  place  it  is  not,  as  far  as  I  know,  in  either  country 
the  principle  of  equity  that  relief  should  afterwards  be  given 
against  that  conveyance,  unless  there  be  a  case  of  fraud,  or  a 
case  of  misrepresentation  amounting  to  fraud,  by  which  the 
purchaser  may  have  been  deceived " :  Brownlie  v.  CampheU,  5 
App.  Cas.  925,  937.  See  also  Legge  v.  Croler,  1  Ball  &  B.  506 ; 
Early  v.  Garret,  9  B.  &  C.  928 ;  Burnes  v.  Fennell,  2  H.  L.  C. 
497,  629 ;  Nexo  Brunswick  By.  Co.  v.  Conybeare,  9  H.  L.  C.  711; 
Wood  V.  Keep,  1  F.  &  F.  331 ;  Reese  River  Silver  Mining  Co.  v. 
Smith,  L.  E.  4  H.  L.  64,  79 ;  Hart  v.  Swaine,  7  Ch.  D.  42 : 
Allen  V.  Richardson,  13  Ch.  D.  524,  542 ;  Nash  v.  Wooderson, 
33  W.  E.  301. 


EXECUTED  CONTRACT.  529 


8. 


Rectification 
or  rescission. 


In  some  cases  a  person  who  has  executed  a  lease  or  convey-  Chap,  xxx 
ance  under  a  mistake  may  ask  alternatively  for  rectification  or 
rescission;  and  if  the  Court  concludes  that  the  defendant  in- 
equitably took  advantage  of  the  plaintiff's  mistake,  it  will  put 
him  to  his  election  either  to  agree  to  the  true  terms  of  the 
contract,  or  to  give  up  his  lease  or  conveyance  upon  the  usual 
terms  of  restitution :  Garrard  v.  FrankeJ,  30  Beav.  445  ;  Harris 
V.  Pepperell,  L.  E.  5  Eq.  1 ;  Paget  v.  Marshall,  28  Ch.  D.  255. 

If  the  plaintiff  claims  rectification  simply,  yet  an  option  may 
be  given  to  the  defendant  to  rescind,  and  if  the  plaintiff  in  such 
a  case  declines  to  accept  rescission  his  action  will  be  dismissed 
with  costs :  Bloomer  v.  Spittle,  L.  E.  13  Eq.  427. 

A  party  who  has  been  induced  by  fraud  to  enter  into  a  con-  Fraud, 
tract,  has  a  right  to  have  it  set  aside,  and  not  merely  to  have 
the  fraudulent  representations  made  good  :  Paiclifis  v.  Wickham, 
3  De  Gr.  &  J.  304 ;  and  a  fraudulent  assertion  of  title  is  no 
exception  to  the  rule :  Hart  v.  Siraine,  7  Ch.  D.  42. 

And  on  a  similar  principle,  it  has  been  held  that  a  lessee  may  Lessor  with- 

avoid  his  lease  when  the  lessor  knew  at  the  time  of  granting  it 

that  he  had  no  title  to  a  material  part  of  the  premises ;  and, 

without  affirmative  fraud,  concealed  from  the  intending  lessee 

the  fact  of  his  want  of  title.     Circumstances  which  would  justify 

rescission  in  equity  are  a  good  defence  to  an  action  for  the  rent 

at  law :  Mostf/n  v.  West  Mostyn  Coal  Co.,  1  C.  P.  D.  145. 

In  one  of  the  earliest  cases  where  the  jurisdiction  was  exer-  Misrepre- 
sentation 
cised.  Lord  Eldon  said :  "  The  case  resolves  itself  into  this  ques-  must  be 

tion,  whether  the  representation  made  to  the  plaintiff  was  not, 

in  the  sense  in  which  we  use  the  term,  fraudulent  ?     I  am  not 

apprised  of  any  such  decision,  but  I  agree  with  the  Master  of 

the  Eolls,  that  if  one  party  makes  a  representation  which  he 

knows  to  be  false,  but  the  falsehood  of  which  the  other  party 

had  no  means  of  knowing,  this  Court  will  rescind  the  contract '' : 

Edwards  v.  M'Leay,  2  Sw.  287,  289. 

It  must  not,  however,  be  supposed  that  the  same  degree  of  Rescission 

fraud  is  necessary  for  the  rescission  of  an  executed  contract  as  of  deceit. 

for  an  action  of  deceit.     Fraudulent  concealment  without  any 

active  misstatement,  although  not  sufficient  to  support  an  action 
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of  deceit  (see  ante,  p.  408),  may  yet  be  sufficient  ground  for 
setting  aside  a  sale :  Early  v.  Garret,  9  B.  &  C.  928  ;  New 
Brunsicick  Ey.  Co.  v.  Conyhcare,  9  H.  L.  C.  711,  743 ;  Central 
Ry.  Co.  of  Venezuela  v.  Kisch,  L.  E.  2  H.  L.  99  ;  Peek  v.  Gurney, 
L.  E.  6  H.  L.  377,  390 ;  Redgrave  v.  Hard,  20  Ch.  D.  1,  12 ; 
Brewer  v.  Brown,  28  Ch.  D.  309. 

In  many  cases,  indeed,  passages  occur  which  seem  to  imply 
that  the  two  actions  may  be  maintained  under  the  same  circum- 
stances ;  see  Small  v.  Attwood,  You.  407,  461 ;  Attwood  v.  Small, 
6  CI.  &  Fin.  232,  395,  444 ;  Lovell  v.  Hicks,  2  Y.  &  C.  Ex.  46, 
51.  But  such  passages  must  be  read  literally,  viz.,  that  where 
there  is  actual  fraud,  an  action  of  deceit  or  an  action  for  rescis- 
sion will  lie ;  and  not  as  imputing  that  rescission  can  only  be 
obtained  under  the  circumstances  there  mentioned. 

False  assertions,  for  example,  made  by  one  person  on  the 
faith  of  representations  received  from  his  partner  or  liis  agent, 
may  be  a  sufficient  ground  for  setting  aside  a  transaction  founded 
on  such  assertions,  but  cannot  be  relied  upon  as  conferring  a 
right  of  action  for  deceit :  Rawlins  v.  Wickham,  3  De  Gr.  &  J". 
304;  Re  Reese  River  Silver  Mining  Co.,1j.  E.  2  Ch.  604,  611. 

The  case  of  Wilde  v.  Gibson  (1  H.  L.  C.  605)  may  at  first 
sight  appear  to  conflict  with  the  foregoing  propositions.  It  was 
a  suit  to  set  aside  an  executed  contract  on  the  ground  of  fraudu- 
lent concealment  by  the  vendor  of  a  defect  in  the  title ;  and  the 
bill  was  dismissed  because  the  plaintiff  failed  to  prove  direct 
personal  knowledge  and  concealment  by  the  vendor.  The  issue 
would  thus  appear  to  have  been  regarded  as  identical  with  that 
in  an  action  of  deceit ;  but  the  case  in  reality  turned  to  a  great 
extent  upon  the  allegations  of  fraud  in  the  plaintiff's  bill ;  see 
pp.  621,  627. 

The  effect  of  fraud  being  not  to  render  a  contract  void,  but 
voidable  only  at  the  election  of  the  party  defrauded  (see  ante,  pp. 
413, 425),  some  important  consequences  result  from  this,  the  most 
obvious  of  which  is,  that,  in  the  case  of  an  executed  contract, 
the  estate  having  passed  by  the  conveyance,  must  be  reconveyed 
if  the  sale  is  set  aside :  Clark  v.  Malpas,  4  J)&  Gr.  F.  &  J.  401 ; 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  E.  5  P.  C.  221 ;  and  see  cases 
cited  under  Eectification,  ante,  p.  434. 
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But  where  the  parties  to  a  deed  have  at  the  date  of  its  execu-   Chap.  xxx. 

8.  2. 

tion  no  intention  that  any  estate  should  pass  from  the  one  to  

the  other,  and  are  merely  cheated  into  the  execution  of  the  deed  tamed  by 
without  a  knowledge  of  its  contents,  no  estate  passes,  and  no  cases  doernot 
reconveyance  can  properly  be  directed :  Ogilvie  v.  Jeaffreson,  2  P^ss  ^;he 
Giif.  353  ;  see  Hunter  v.  Walters,  L.  E.  7  Ch.  75. 

And  no  reconveyance  is,  of  course,  necessary  in  the  case  of  a  Forgery, 
forged  deed :  Re  Cooper,  20  Ch.  D.  611. 

But  where  one  of  three  trustees  forged  the  signatures  of  his 
co-trustees  to  an  assignment  of  the  trust  property,  it  was  held 
that  his  own  execution  was  sufficient  to  pass  the  legal  interest 
in  one-third,  and  accordingly  that  a  reconveyance  was  neces- 
sary :  Boursot  v.  Savage,  L.  E.  2  Eq.  134. 

A  further  consequence  of  the  doctrine  that  a  purchase  obtained  Rights  of 
by  fraud  is  voidable  and  not  void,  is  that,  if  the  rights  of  innocent  intervening, 
third  parties  have  supervened,  rescission  will  only  be  ordered  if 
it  does  not  compromise  the  position  of  such  third  parties. 

There  can  be  no  rescission  of  the  contract  unless  the  parties  Restitutio  in 
can  be  placed  in  static  quo :  per  Baron  Parke,  Blackburn  v.  Smith, 
2  Exch.  783,  790. 

This  rule  was  so  rigidly  acted  upon  at  common  law,  that  an 
occupation  of  the  premises  under  the  agreement  was  held  to 
preclude  rescission :  Sunt  v.  Silk,  5  East,  449 ;  Blackburn  v. 
Smith,  2  Exch.  783. 

Even  in  cases  of  fraud,  a  contract  cannot  be  rescinded  after 
one  party  has  rendered  it  impossible  to  restore  the  other  to  his 
original  condition  :  Clarke  v.  Dickson,  E.  B.  &  E.  148. 

The  rule  adopted  by  Courts  of  equity  might  have  been  ex-  In  equity, 
pressed  in  the  identical  terms  used  by  Baron  Parke,  namely, 
that  there  can  be  no  rescission  unless  the  parties  can  be  placed 
in  statu  quo ;  but  the  Courts  of  equity  gave  a  wider  interpreta- 
tion to  the  rule,  and  considered  that  the  status  quo  might  be 
restored  in  a  variety  of  ways  impossible  from  a  common  law 
point  of  view. 

The  difference  is  clearly  marked  by  Lord  Blackburn  in  the  Difference 
following  extract :  ''  It  is,  I  think,  clear  on  principles  of  general  Lord  Black- 
justice  that,  as   a  condition  to  a  rescission,  there  must  be  a    ^^^' 
restitutio  in  integrum.     The  parties  must  be  put  in  statu  quo. 

M  M  2 


532  RESCISSION  OF  THE  CONTRACT. 

Chap.  XXX.    See  per  Lord  Cranworth  in  The  Western  Bank  v.  Addie,  L.  E. 
— 1  H.  L.  Sc.  165.     It  is  a  doctrine  wMcli  has  often  been  acted 


upon  both  at  law  and  in  equity.  But  there  is  a  considerable 
difference  in  the  mode  in  which  it  is  applied  in  Courts  of  law 
and  equity,  owing  as  I  think  to  the  difference  of  the  machinery 
which  the  Courts  have  at  command.  It  would  be  obviously 
unjust  that  a  person  who  has  been  in  possession  of  property 
under  the  contract  which  he  seeks  to  repudiate  should  be 
allowed  to  throw  that  back  on  the  other  party's  hands  without 
accounting  for  any  benefit  he  may  have  derived  from  the  use 
of  the  property ;  or  if  the  property,  though  not  destroyed,  has 
been  in  the  interval  deteriorated,  without  making  compensation 
for  that  deterioration.  But  as  a  Court  of  law  has  no  machinery 
at  its  command  for  taking  an  account  of  such  matters,  the 
defrauded  party,  if  he  sought  his  remedy  at  law,  must  in  such 
cases  keep  the  property  and  sue  in  an  action  for  deceit.  But 
a  Court  of  equity  could  not  give  damages,  and  unless  it  can 
rescind  the  contract,  can  give  no  relief.  And,  on  the  other 
hand,  it  can  take  accounts  of  profits,  and  make  allowance  for 
deterioration":  Erlanger  v.  New  Sombrero  Co.,  3  App.  Cas. 
1218,  1278. 
Difference  no       The  difference  between  the  rules  of  law  and  equity  as  regards 

longer  exists.  .     .        ,  .  x      ^  o 

rescission  has  now  disappeared  (see  Redgrave  v.  Hurd,  20  Ch.  D. 
1,  12) ;  and  Courts  of  equity,  moreover,  have  the  same  power  as 
Courts  of  law  of  awarding  damages  (Fry  on  Specific  Perform- 
ance, 552),  yet  the  above  statement  is  valuable  as  clearly  indi- 
cating the  meaning  which  must  now  be  attached  in  all  the 
Courts  to  the  expression  restitutio  in  integrum. 

Possession  no  It  seems  clear  that,  notwithstanding  the  common  law  decisions 
to  the  contrary,  the  circumstance  of  the  purchaser  having  been 

Deterioration,  in  possession  of  the  property  is  no  bar  to  rescission ;  but  if  he 
has  not  only  been  in  possession,  but  has  changed  the  character 
of  the  property,  by  working  mines  and  cutting  down  trees, 
rescission  can,  it  seems,  only  be  obtained  on  the  ground  of  fraud : 
Attwood  V.  Small,  6  CI.  &  Fin.  232. 

Acts  of  Lord  Chelmsford,  however,  seems  to  have  considered,  in  a  case 

^  ^^'       of  common  mistake,  that  the  construction  of  a  warping  drain, 

and  the  enclosure  of  a  common,  would  not  render  it  imprac- 
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tieable  to  reinstate  the  parties  in  the  full  integrity  of  their   Chap.  xxx. 

former  rights  :  Earl  Beauchamp  v.  Winn,  L.  E.  6  H.  L.  223,  ^-^ 

232. 

The  impossibility  of  restoring  a  concession  which  was  void-  Concession, 
able  at  the  date  of  the  sale,  and  was  subsequently  avoided,  does 
not  prevent  rescission :  Fhosphate  Sewage  Co.  v.  Hartmont,  5 
Ch.  D.  394,  454. 

On  rescinding  a  contract  the  Court  endeavours,  as  far  as  Terms  on 
possible,  to  effect  a  restitutio  in  integrum;  and  with  this  object,  sion ordered." 
the  purchaser  who  has  been  in  possession  is  fixed  with  an  occu-  Occupation 
pation  rent :  Donovan  v.  Fricher,  Jac.  165  ;  or  charged  with  the 
amount  of  the  rents  and  profits  received,  or  which  but  for  his 
wilful  neglect  and  default  he  might  have  received :  Gibson  v. 
D'Este,  2  Y.  &  C.  C.  542,  581 ;   see  Murray  v.  Palmer,  2  Sch. 
&  L.  474,  490 ;  but  where  there  was  great  delay  the  account 
was  not  carried  back  farther  than  the  institution  of  the  action  : 
Pickett  V.  Loggon,  14  Ves.  215  :  Mulhalkn  v.  Marufn,  3  Dru.  & 
War.  317. 

The  vendor,  on  the  other  hand,  has  to  repay  the  purchase-  Repayment 
money  with  interest :  Donovan  v.  Fricker,  Jac.  165.  money!  ^^^" 

Where  the  rent  payable  by  the  purchaser  greatly  exceeds  the  Annual  rests, 
interest  on  the  purchase-money,  annual  rests  will  be  directed 
imtil  the  time  when  the  principal  would  have  been  liquidated 
by  the  excess  of  the  rent :  Ibid. ;  and  see  the  form  of  the  decree 
in  Gibson  v.  D'Este,  2  Y.  &  C.  C.  542,  581. 

The  rate  of  interest  allowed  in  this  case  was  five  per  cent.,  and  Rate  of 
so  in  Edwards  v.  M^Leay,  2  Sw.  287.     But  four  per  cent,  is  the  *^ 
rate  now  usually  charged  (see  Cooper  v.  Phibbs,  L.  E.  2  H.  L. 
149,  173),  except  "  where  a  trustee  has  been  chargeable  with  a 
misuse — still  more  if  it  be  a  misappropriation  of  trust  money — 
or  where  he  has  been  guilty  of  misfeasance  or  fraud  ":  per  Lord 
Cairns,  Imperial  Mercantile  Credit  Association  v.  Cole7nan,  L.  E      • 
6  H.  L.  189,  209. 

A  plaintiff  seeking  to  set  aside  a  contract  appeals  to  the  equit-  improvc- 
able  jurisdiction  of  the  Court,  and  can  have  relief  only  upon  repairs.^ 
equitable  terms.     Thus,  even  when  he  comes  to  the  Court  to  set 
aside  a  conveyance  for  fraud,  if  the  grantee  has  made  lasting 
improvements,  the  Court  will  do  him  justice,  and  let  him  have 
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satisfaction  for  them :  Att.-Gcn.  v.  Baliol  Coll.  Oxford,  9  Mod. 
407,  412  ;  The  York  Buildings  Co.  v.  Mackenzie,  8  Bro.  P.  C.  42  ; 
Trevelyan  v.  White,  1  Beav.  588 ;  JSfeesom  v.  Clarkson,  4  Hare, 
97.  But  tlie  defendant's  enjoyment  of  tlie  improvements  will 
be  taken  into  account :  Murray  v.  Palmer,  2  Sch.  &  L.  474,  490. 
In  Edwards  v.  M'Leay  (2  Sw.  287),  Lord  Eldon  rectified  the 
decree  by  striking  out  the  word  "  improvements,"  leaving  the 
word  "  repairs,"  because  the  plaintiff's  bill  prayed  relief  as  to 
the  latter  alone.  The  purchaser  is  not  entitled  to  be  reimbursed 
for  any  improvements  which  he  may  have  adopted  as  a  matter 
of  taste,  or  as  a  matter  of  personal  convenience ;  and  where 
he  is  charged  with  deterioration,  the  amount  will  be  set  off 
against  what  is  payable  to  him  in  respect  of  improvements : 
Mill  V.  mil,  3  H.  L.  C.  828,  869. 

A  purchaser  of  a  life  interest  will  be  allowed  sums  paid  for 
premiums  for  insuring  the  life :  Bosicell  v.  Coahs,  27  Ch.  D. 
424,  458. 

A  sale  and  a  sub-sale  having  been  both  rescinded,  the  sub- 
purchaser was  declared  entitled  to  a  lien  for  "  prematurely  paid 
purchase-money"  on  moneys  in  Court,  which  represented  the 
deposit  paid  to  the  original  owner :  Aheraman  Iron  Works  v. 
Wickcns,  L.  E.  4  Ch.  101. 

In  a  case  where  a  sale  by  the  Court  was  set  aside  after  a  con- 
siderable time,  the  purchasers  were,  having  regard  to  the  length 
of  time  which  had  elapsed,  ordered  to  repay  only  the  amounts 
which  they  had  respectively  received.  But  it  was  intimated 
that,  if  the  transaction  had  been  of  recent  date,  the  order  would 
have  made  the  defendants  jointly  and  severally  liable  for  the 
total  amount  of  the  purchase-money  :  Bosivell  v.  Coaks,  27 
Ch.  D.  424,  459. 

If  the  sale  of  an  estate  is  set  aside,  the  subsequent  sale  to  a 
purchaser  pendente  lite  will  also  be  set  aside ;  and  in  that  event 
the  compensation  payable  to  such  last-mentioned  purchaser  has 
to  be  considered.  It  seems  that  he  will  be  entitled  to  repay- 
ment of  his  purchase-money  from  his  co-defendant,  and  to  an 
allowance  for  substantial  repairs  and  lasting  improvements  from 
the  plaintiff  :  Trevelyan  v.  White,  1  Beav.  588 ;  and  see  Sorrell 
V.  Carpenter,  2  P.  Wms.  482. 
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In  cases  of  alleged  fraud  it  is  the  duty  of  any  one  complaining    Chap.  xxx. 
of  the  fraud  to  put  forward  his  complaint  at  the  earliest  possible 


period :  Jennings  v.  Broughton,  5  De  Gr.  M.  &  Gr.  126, 139  ;  Peek  come  quiddy. 
V.  Gurnei/,  L.  E.  6  H.  L.  377,  384. 

And  this  rule  applies  with  additional  force  to  purchases  of 
mines  and  property  of  speculative  value :  Ihid. ;  Pickett  v.  Loggon, 
14  Ves.  215,  243. 

In  the  last-mentioned  case,  indeed,  a  conveyance  was  set  aside 
after  the  lapse  of  twelve  years  ;  but  the  decision  seems  to  have 
turned  to  some  extent  on  the  defendant's  pleading :  see  p.  244. 

Delay  under  the  Statute  of  Limitations  is  counted  from  the 
time  when  the  plaintiff  might  with  reasonable  diligence  have 
discovered  the  fraud  (3  &  4  Will.  4,  c.  27,  s.  26) ;  but  the  equit- 
able doctrine  of  laches  as  a  bar  to  relief  will  not  be  applied 
where  the  plaintiff,  although  the  means  of  discovery  lay  within 
his  reach,  failed  to  discover  the  falsehood  of  the  defendant's 
statement.  He  is  not  in  fact  bound  to  use  ''  reasonable  dili- 
gence," but  is  entitled  to  rely  absolutely  upon  the  representa- 
tions made  to  him:  Redgrave  v.  Hiird,  30  W.  R.  251,  354; 
and  see  Lindsay/  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221,  239. 

The  promptitude  which  a  plaintiff  should  display  in  coming  Laches 
for  rescission  depends  to  a  large  extent  on  the  nature  of  the  the  nature  of 
contract,  and  the  probability  of  third  persons  being  affected  by  *^^  contract. 
the  delay.     Thus,  where  a  shareholder  seeks  to  be  relieved  of 
his  shares  on  the  ground  of  misrepresentation,  he  is  bound  to 
use  the  utmost  diligence  :  Heymann  v.  European  Central  Pij.  Co., 
L.  R.  7  Eq.  .1 54 ;  and  see  Central  Ry.  Co.  of  Venezuela  v.  Kisch, 
L.  R.  2  II.  L.  99 ;  Re  Reese  River  Silver  Mining  Co.,  L.  R.  2 
Ch.  604  ;  affirmed  ihid.  4  H.  L.  64 ;  Reid  v.  London  and  Stafford- 
shire Fire  Insurance  Co.,  32  W.  R.  94. 

A  winding-up  order  makes  rescission  impossible  {Oakes  v. 
Turquand,  L.  R.  2  H.  L.  325),  even  if  the  creditors  can  be  paid 
in  full:  Burgess's  Case,  15  Ch.  D.  507.  Declared  insolvency 
also  puts  an  end  to  the  right  of  rescission :  Tennent  v.  City  of 
Glasgow  Bank,  4  App.  Cas.  615 ;  and  see  Ilouldsivorth  v.  City  of 
Glasgow  Bank,  5  App.  Cas.  317. 
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For  breach  of  covenant  in  a  void  demise,  5. 
Upon  an  executed  parol  contract,  23. 
Against  auctioneer  for  deposit,  110,  112. 
By  purchaser  for  deposit,  119,  354. 
For  breach  of  contract  in  cases  of  misdescription,  354. 
Transfer  of,  to  Chancery  DiWsion,  354. 
Cannot  be  brought  after  order  on  summons,  490. 
See  also  Covenants  fob  Title  ;  Deceit,  Action  of  ;  Rescission  ;  Specific 
Peefoemance. 

ACTUAL  NOTICE,  313.     {See  Notice.] 

ADMISSIONS, 

In  pleading,  judgment  on,  466. 
Money  ordered  into  Court  on,  469. 

ADVERTISEMENT, 

Misrepresentation  in,  394. 

AGENT, 

Signature  by,  18. 

Appointment  of,  by  parol,  18. 

Contract  by,  for  undisclosed  principal,  36. 

Auctioneer's  position  as,  102. 

Receiving  the  deposit,  110. 

Trustees  may  employ,  129. 

Cannot  purchase,  137,  409. 

Except  with  knowledge  of  his  principal,  137. 
Notice  to,  binds  principal,  326.     \_See  Notice.] 
Misrepresentation  by,  385. 
Fraud  of,  justifies  rescission,  386. 

whether  principal  personally  liable,  386,  388. 

within  the  scope  of  his  authority,  388. 

when  principal  reaps  the  benefit,  388. 
Mistake  of,  no  ground  for  opening  biddings,  418. 
Concealment  by,  a  ground  for  rescission,  409. 
Secret  bargain  with  the  other  party,  410. 
Specific  performance  of  contract  by,  447. 

AGREEMENT, 

For  a  lease, 

Must  be  in  writing,  3. 
Specific  performance  of,  5,  441. 
Confers  the  same  rights  as  a  lease,  5. 
Material  terms  of,  33,  46. 

Names  of  lessor  and  lessee,  46. 

Description  of  the  property,  46. 

Commencement  and  duration  of  term,  46. 
Compensation  for  misdescription,  356,  376,  380. 
Mistake  as  to  legal  effect  of,  420. 
For  sale  of  land. 

Must  be  in  writing,  1. 

And  signed  by  the  party  to  be  charged,  2. 

And  personalty,  when  separately  enforceable,  13. 

Signature  of,  to  satisfy  Statute  of  Frauds,  15. 

Memorandum  or  note  of,  20. 

Form  of,  32. 

Material  terms  of,  33, 

Names  of  parties,  33. 

Description  of  the  property,  37. 

The  price,  38. 
By  offer  and  acceptance,  54. 
May  consist  of  several  documents,  62. 
Under  Lands  Clauses  Act,  176. 


INDEX.  539 

AG'REE^ENT— continued. 

For  sale  of  land — continued. 
Stamp  duty,  305. 

How  far  in  force  after  conveyance,  355. 
Mistake  in,  421. 

Admission  of  parol  evidence,  421.     [_See  Pabol  Evidenob.] 
Variation  of,  by  parol,  421. 
Discharge  of,  by  parol,  427. 
Not  rectified,  430. 
Specific  performance  of,  441. 

ALIUNDE, 

Defects  discovered,  79. 

ALLOTMENTS, 

What  title  must  be  shown  to,  194. 

Tenure  of,  194. 

When  included  in  conveyance,  293. 

ALTERNATIVE  RELIEF,  451,  493,  529. 

AMBIGUITY, 

Explained  by  a  plan,  291. 

When  a  misdescription,  350. 

In  cases  of  misrepresentation,  401. 

AVhen  a  ground  for  rescission,  420. 

Parol  evidence  to  explain  latent,  422,  424,  430. 

Specific  performance  of  agreement  containing,  452. 

AMENDMENT  OF  PLEADING, 

In  specific  performance,  451. 

ANCIENT  LIGHT,  215.     [And  see  Peesceiption  Act.] 

APPEAL, 

From  Chambers,  490. 
To  Court  of  Appeal, 

From  Chambers  direct,  490. 

From  adjourned  summons,  490. 

APPORTIONMENT, 

Of  rent-charges,  90. 
Of  rent  on  sale  of  leaseholds,  90. 
reversion,  90. 
Of  covenants  and  conditions,  91. 
Provisions  of  Conveyancing  Act,  1881.  .91. 
Of  purchase-money,  308. 

APPROPRIATION  OF  PURCHASE-MONEY, 

Avoids  payment  of  interest,  268. 
What  is  sufficient,  258. 

APPROVAL, 

Of  draft,  when  sufficient  memorandum,  21,  22. 
Of  title  by  solicitor,  stipulation  as  to,  61. 

ARBITRATION, 

Price  fixed  by,  38. 

How  it  differs  from  valuation,  40. 

Revocation  of  submission,  41. 

How  far  precluded  by  statute,  41. 

ARBITRATORS, 

Not  named,  contract  not  enforceable,  39. 
Revocation  of  authority,  40. 
Evidence  of,  44. 
Fraud  or  partiality  of,  45. 
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ASSIGNEES, 

Of  mortgagor,  notice  to,  before  selling,  149. 
contract  may  enforce  it,  448. 
property  bound  to  carry  out  contract,  449. 

ASSIGNMENT, 

Of  power  of  sale  to  new  trustees,  123. 
Of  life  estate,  whether  it  precludes  power  of  sale,  143. 
Covenant  against,  when  binding  on  purchaser,  225,  234, 
Of  benefit  of  contract  to  sub-purchaser,  275. 

specific  performance,  448. 

ATTESTATION  OF  DEED,  299. 

ATTESTED  COPY, 

Purchaser,  when  entitled  to,  303. 
Expense  of,  304. 

ATTORNEY, 

Execution  of  deed  by,  299. 
Power  of,  when  irrevocable,  299. 

AUCTION, 

Sale  by,  within  Statute  of  Frauds,  2,  99. 

Conduct  of,  99. 

Different  practice  in  different  localities,  100. 

Preliminary  investigation  of  title,  100. 

Employment  of  puffers,  106. 

Sale  without  reserve,  107. 

Retracting  biddings,  108. 

AUCTIONEER, 

Signature  by,  36. 

Authority  need  not  be  in  writing,  101. 

may  be  revoked  before  sale,  101. 

selHng  without,  personally  liable,  101. 

to  make  statements,  386. 
Trustee  acting  as,  not  entitled  to  commission,  101. 
Agent  for  both  parties,  102. 
Agency  for  purchaser  limited,  102. 
Cannot  delegate  duties,  102. 
Clerk  of,  has  no  authority  to  sign,  102. 
Liability  of,  to  vendor,  103. 

purchaser,  103. 
for  selling  without  authority,  104. 
as  to  the  deposit,  110. 
Remuneration  of,  104. 
Verbal  declarations  of,  67,  108. 
A  stakeholder  as  to  the  deposit,  109. 
Duties  of,  as  to  deposit,  109. 
Deposit  how  paid  to,  111. 
May  interplead,  112, 
When  made  a  defendant,  113,  447. 
Innocent  misrepresentation  by,  386. 

AUTHORITY, 

Of  auctioneer,  how  conferred,  101. 

revoked,  101. 
Of  agent  to  make  statements  about  property,  385. 

AWARD, 

Court  cannot  supply  defect  of,  40. 
When  »et  aside,  44^  45. 
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BANKRUPT, 

Sale  by  trustee  of,  154. 
Settlement  by,  220. 
Fraudulent  preference  by,  220. 

BANKRUPTCY, 

Of  vendor,  274,  449. 
Of  purchaser,  274,  449. 

Proof  in,  for  damages,  118. 
Exemption  from  stamp  duty,  308. 

BARGAIN, 

No  damages  for  loss  of,  497. 

BEER-HOUSE, 

Distinguished  from  beer-shop,  233. 
Covenant  not  to  keep,  233. 

BELIEF, 

Matter  of,  not  misrepresentation,  396. 

BID,  RIGHT  TO, 

Reservation  of,  73,  106. 

Must  not  be  exceeded,  107. 

BIDDING, 

Condition  of  sale  as  to,  73. 

May  be  retracted  before  hammer  falls,  74,  108. 

Practice  of  opening,  abolished,  165. 

By  mistake  for  wrong  lot,  418. 

BILL  OF  EXCHANGE, 

Auctioneer  should  not  receive,  for  deposit,  111. 

BIRTHS, 

How  proved,  199. 

BREACH  OF  CONTRACT, 

Rescission  for,  521. 

BREACH  OF  TRUST, 

Contract  involving,  not  enforced,  133,  380,  460. 

BUILDING  LAND, 

Conditions  of  sale  as  to,  88. 
Intended  roads,  88. 

sewers,  89. 
Tenant  for  life  can  sell,  90. 
Covenants  as  to  buildings,  231. 

BUILDING  SOCIETY, 

Statutory  receipt  indorsed  by,  346. 

BUILDINGS, 

No  specific  performance  of  agreements  as  to,  441, 
Agreement  enforced  though  it  comprises,  442. 

BUSINESS, 

Time  of  the  essence  on  sale  of,  277. 


CAIRNS'  ACT, 

Damages  imder,  478. 

How  far  repealed,  478. 

Created  no  new  right  to  damages,  480. 

Claim  for  damages,  still  construed  with  reference  to,  493. 
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CANCELLATION, 

Of  deed  does  not  divest  estate,  435. 

Of  agreement,  whether  now  necessary,  518. 

CAVEAT  EMPTOR, 

Patent  defects,  349. 

Vague  and  indefinite  statements,  369. 

Has  no  application  in  cases  of  misrepresentation,  406. 

Mistakes  of  law,  439. 

Failure  of  title,  606. 

CERTIFICATE, 

Of  chief  clerk,  finding  as  to  title,  473. 
how  varied,  473. 
title  perfected  before  filing  of,  477. 

CHARITY, 

Sale  by  trustees  of,  165. 

Consent  of  commissioners,  155. 

Land  purchased  not  out  of  endowments,  155. 

Land  sold  to  railway  company,  156. 

Purchase  of  lands  for,  158. 

Voluntary  conveyance  to,  whether  within  27  Eliz.,  224. 

Succession  duty  on  gift  to,  239. 

Lease  by,  notice  of  invalidity,  316. 

CHEQUE, 

Deposit  may  be  paid  by,  111. 

COLLATERAL  AGREEMENTS, 

As  to  chattels  may  be  enforced, 

If  the  contracts  are  distinct,  13. 

If  the  contract  concerning  land  has  been  executed,  13. 
Distinguished  from  parol  variations,  14,  426. 

COMMENCEMENT  OF  TERM, 

Must  be  specified  in  agreement  for  a  lease,  33. 

COMMENCEMENT  OF  TITLE, 

Condition  limiting,  79. 
Under  open  contract,  193,  243. 
[And  see  Title.] 

COMMENDATION, 

Caveat  emptor  applies,  369. 
No  action  of  deceit  for,  399. 

COMMISSION, 

Auctioneer  who  is  a  trustee  cannot  charge,  101. 

When  auctioneer  entitled  to,  104. 

A  disbursement  allowed  on  taxation,  105. 

COMMON, 

Part  of,  taken  by  railway  company,  174. 

Right  of,  how  acquired  under  Prescription  Act,  209. 

an  objection  to  title,  374. 

decree  declaring  no  breach  of  covenant  for  quiet  enjoyment,  611, 
Re-grant  of,  after  enfranchisement,  209. 

COMPANY, 

Shares  in,  not  within  Statute  of  Frauds,  12. 
Signature  of  director  in  minute  book  of,  19, 
Promoters  in  a  fiduciary  position  towards,  139,  410. 
Purchase  by,  170.     lAnd  see  Lands  Clauses  Act,] 
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COMPENSATION, 

Condition  allowing,  93,  128. 

after  conveyance,  355, 

does  not  apply  to  gross  or  intentional  errors,  366. 
excluding,  94. 

does  not  cover  large  deficiency,  364,  366,  377. 
For  injury  under  Lands  Clauses  Act,  186. 
Not  given  when  purchaser  knew  of  defect,  349. 

Unless  there  is  an  express  contract,  349. 
Principle  introduced  in  equity,  351. 

not  to  be  extended,  352. 
Vendor  cannot  claim,  352. 

Except  under  condition,  353. 
Not  given  after  completion,  354. 
Except  under  condition,  355. 
Eor  incumbrances,  355. 
For  defects  of  title,  506. 
Assessment  of,  356. 

Deficiency  in  quantity,  356. 

length  of  term,  356. 
Undivided  shares,  357. 
Life  estate  and  reversion,  357. 
Rent-charge,  358. 
Differences  of  tenure,  358. 
Difficulty  of,  372,  375. 
Vendor  cannot  compel  purchaser  to  take,  except  for  slight  defects,  365. 
Defects  in  quantity,  365. 

title  to  small  part,  365. 
length  of  term,  365. 
Quit  rents,  366. 

Purchaser  may  in  general  compel,  375. 
Purchaser  refused,  where  excluded  by  contract,  377. 
vendor  has  rescinded,  378. 
compensation  cannot  be  ascertained,  378. 
hardship  to  the  vendor,  379. 
knowledge  or  notice  of  defect,  380. 
specific  performance  would  involve  breach  of  trust, 
380. 

COMPLETION, 

Condition  as  to  time,  95. 
Changes  before,  271. 

in  the  property,  271. 

in  the  parties,  273. 

costs  occasioned  by,  484. 
Time  for,  276.     [And  see  Time.] 
Action  for  misdescription  after,  354. 
Purchaser's  remedy  in  respect  of  incumbrances  after,  355. 

CONCEALMENT, 

Of  defects  avoids  contract,  370. 

When  fraudulent,  394. 

«'  Industrious,"  412. 

By  purchaser,  412. 

No  action  of  deceit  for,  502.  • 

CONDITIONS  OF  SALE, 

Preparation  of,  66. 

Construed  in  favour  of  purchaser,  66. 

Corrections  in,  67. 

Second  edition  of,  67. 

The  biddings,  73. 

Fixtures  and  timber,  74. 

Dehvery  of  abstract,  75. 

Time  for  requisitions,  76. 

Rescission  of  contract,  77. 
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CONDITIONS  OF  SAL'S— continued. 
CommencemeBt  of  title,  79. 
Special,  as  to  title,  81. 
Recitals  to  be  evidence,  83. 
Receipt  for  rent  to  be  evidence,  84. 
Identity  of  property,  86. 
Rights  of  way  and  easements,  87. 
Land  for  building:,  88. 
Apportionment  of  rents,  90. 
Indemnity  by  piirchaser  of  lease,  91. 
Expenses  of  proving  title,  92. 
Deeds,  92. 

Compensation,  93,  355,  364,  366,  377. 
Completion  of  purchase,  95. 
Resale,  97. 

Forfeiture  of  deposit,  97. 
Depreciatory,  127. 

CONDUCT  OF  SALE, 
To  whom  given,  163. 

CONFIRMATION, 

By  cestui  que  trust  of  purchase  by  trustee,  140. 

CONSENT  TO  SALE, 

Where  trustees  are  selling,  125. 

By  tenant  for  life,  125. 

Whether  power  lost  by  alienation,  126. 

Not  necessary  to  exercise  of  trust  for  sale,  126. 

CONSOLIDATION  OF  MORTGAGES,  342. 
What  mortgages  may  be  consolidated,  342. 
Legal  estate  not  necessary,  342. 
Against  whom  right  prevails,  342. 
Where  mortgagor  has  sold  equity  of  redemption,  343. 
Restriction  by  Conveyancing  Act,  1881 ..  343.    . 

CONSTRUCTIVE  NOTICE,  314.     \_And  see  Notice.] 
Of  defect  in  property,  361. 
Does  not  control  express  statement,  361. 

CONTRACT, 

Statute  of  Frauds,  effect  of,  on,  1. 

Is  either  parol  or  specialty,  2. 

As  to  interest  in  land  must  be  in  writing,  3.     [^See  Inteeests  in  Land.] 

As  to  land  and  personalty,  when  separable,  13. 

Executed  as  to  land,  action  lies  although  no  writing,  13,  23. 

Memorandvim  or  note  of,  what  is  a  sufficient,  20. 

Terms  of,  must  be  proved,  although  part  performed,  28. 

In  pursuance  of  power,  part  performance  does  not  apply,  28. 

By  letters  when  complete,  56. 

the  whole  correspondence  to  be  considered,  57. 

pleading,  451. 
Whether  concluded,  a  question  for  the  jury,  59. 
Reference  to  formal  agreement,  60. 
Open,  trustees  cannot  enter  into,  127. 
Whether  created  by  notice  to  treat,  179. 
Position  of  parties  imder,  256. 
How  far  vendor  a  trustee,  256. 
Effect  of  misdescription,  351. 

Not  affected  by  misrepresentation  of  third  person,  389. 
Induced  by  fraud,  voidable,  413. 
Effect  on,  of  common  mistake,  417. 
When  subject-matter  has  ceased  to  exist,  417. 
In  writing,  cannot  be  varied  by  parol,  421. 
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COJ^TRACT—cotithiued. 

To  execute  works,  when  specifically  enforced,  442. 
Under  power,  how  enforced,  447. 
By  agent,  how  enforced,  447. 
Assignment  of,  275,  448. 
By  lunatic,  454. 

infant,  455. 

married  woman,  455. 
Damages  for  breach  of,  494,  498.     [See  Damages.] 
Executed  and  executory,  515.    \_See  also  Rescission,  Specific  Pebformance.] 

CONVERSION, 

By  exercise  of  option  to  purchase,  47. 

relates  to  the  death  of  lessor,  48,  273. 

secus  as  to  estate  of  lessee,  49,  274. 

CONVEYANCE, 

Preparation  of,  95,  281. 

Purchaser  must  prepare,  281. 

Separate  deeds,  95,  281. 
Of  property  in  mortgage,  281. 

Mortgage  kept  on  foot,  281. 

Reconveyance,  282. 
By  a  person  to  himself  and  another,  289. 
Parties,  282.     [And  see  Tahti^s.'] 
Recitals,  287.     \_A)td  see  Recitals.] 
Operative  words,  288.     [And  see  Opeeative  Wobds.] 
Receipt,  289.     [And  see  Receipt.] 
Parcels,  291.     [And  see  Tab.gkIjS.'] 

Covenants  for  title,  295.     [And  see  Covenants  fob  Title.] 
Execution,  298. 

Time  of  taking  effect,  298. 

Escrow,  298. 

Attestation,  299. 

In  presence  of  purchaser,  299. 

By  attorney,  299. 

By  committee  of  lunatic,  300. 
Acknowledgment  by  married  woman,  300. 
Inrolment,  301. 

Under  the  Mortmain  Act,  301. 

Under  the  Fines  and  Recoveries  Act,  301. 

To  bar  estate  tail  in  copyholds,  301. 
Rectification,  433. 

Cancellation  does  not  divest  estate,  435. 
Presumption,  477- 

Plaintiff  ready  and  willing  to  execute,  may  recover,  493. 
Tender  of,  by  purchaser  before  action,  496. 

CONVEYANCING  ACT,  1881, 

Sale  by  mortgagee,  148. 

of  mortgaged  property  by  Court,  162.  ^     ^ 

by  the  Court  not  invalid  from  -vyant  of  jurisdiction,  163. 

Provision  for  incumbrances,  167. 

Purchaser  of  several  lots  to  have  but  one  abstract,  190. 

Costs  of  verifying  abstract,  195. 

Restricts  requisitions,  243,  246. 

Covenants  for  title  implied  by,  295. 

Execution  of  conveyance,  299. 

Acknowledgment  and  imdertaking,  302. 

CONVEYANCING  ACT,  1882, 
Searches,  254. 

Acknowledgments  by  married  woman,  300. 
Law  of  notice  codified,  312. 


546'  INDEX. 


COPY  OF  DEED, 

When  purchaser  entitled  to,  303,  304. 
Attested,  303. 
Expense  of,  304. 

COPYHOLD, 

Sold  as  freehold,  67,  358. 

equal  in  value  to  freehold,  360. 
Fines  should  be  stated,  69. 
Minerals  not  included,  71. 
Intermixed  with  freehold,  86. 
Taken  by  railway  company,  174. 
Vesting  order  for,  285. 
Covenants  for  title  on  sale  of,  297. 
Estate  tail,  how  barred,  301. 

CORPORATIONS, 

May  be  bound  by  acts  of  part  performance,  28. 

CORRESPONDENCE, 

Contract  by,  58,  59. 

COSTS, 

Thrown  on  purchaser  by  condition  of  sale,  92. 

by  Conveyancing  Act,  92,  190, 
Of  making  abstract,  92,  190,  191. 
Of  proving  title,  92. 
Of  stamping  deeds,  92,  309. 
Of  registering  deeds,  92. 
On  interpleader  summons,  113. 
Of  discharged  purchaser  on  sale  by  the  Court,  169. 
On  sale  to  railway  company,  of  contract,  180. 

of  making  title,  183. 
of  conveyance,  184. 
Vendor  has  to  pay,  to  the  time  when  good  title  shown,  477,  482. 

Exceptions  when  purchaser  plaintiff,  484. 
Discretion  of  the  Court  as  to,  481. 
Of  action  for  specific  performance, 
General  rule,  481. 
Vendor  plaintiff,  481. 

Unjustifiable  defences,  481. 
Title  not  shown  till  after  action,  482. 
Purchaser's  objections  overruled,  482. 
Action  dismissed  with  costs,  483. 
Specific  performance  with  costs  against,  483. 
No  costs,  483. 
Purchaser  plaintiff,  483. 

Decree,  with  costs,  483. 
When  plaintiff  has  to  pay,  484. 
No  costs,  484. 
Reference  of  title,  484. 
Changes  before  completion,  484. 
Vesting  order,  486. 
Of  action  asserting  legal  right,  485. 
Of  summons  imder  Vendor  and  Purchaser  Act,  489. 
Of  arbitration  under  Lands  Clauses  Act,  494. 

COUNTER-CLAIM, 

By  purchaser  for  deposit,  117. 

By  vendor  for  specific  performance,  354. 

In  action  for  specific  performance,  464. 

Has  the  effect  of  a  cross  action,  464. 

Striking  out,  465. 

Against  plaintiff  and  third  persons,  466. 
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COURT,  SALE  BY, 

Not  within  Statute  of  Frauds,  3. 

Under  Partition  Act,  159. 

In  redemption  and  foreclosure  actions,  162. 

On  application  of  equitable  mortgagee,  162. 

Under  Settled  Estates  Act,  163. 

Jurisdiction  not  to  be  questioned,  163. 

Conduct  of  sale,  163. 

Leave  to  bid,  164. 

Piu'chaser  must  not  mislead  Court,  166. 

Certificate  of  result,  165. 

Opening  biddings,  165. 

Payment  of  purchase-money,  166. 

Payment  out,  166. 

Completion  of  purchase,  167. 

Conveyance,  when  settled  by  judge,  168. 

Title-deeds,  168. 

Discharge  of  purchaser,  168.  523. 

COVENANTS  FOR  TITLE, 

Run  with  the  land,  226,  507. 

Implied  under  Conveyancing  Act,  295. 

By  tenant  for  life,  297. 

On  sale  of  copyholds,  297. 

After  conveyance,  purchaser  must  rely  on,  355,  439,  506. 

Who  may  sue  and  be  sued  on,  507,  514. 

What  is  a  breach,  508. 

Usual  vendor's,  what  are,  509. 

Good  right  to  convey y 

Broken,  if  at  all,  on  conveyance,  509. 
Unqualified  is  a  warranty,  509. 
What  is  a  breach  of  quaUfied  covenant,  509. 
Not  broken  by  tortious  eviction,  510. 

on  eviction  by  title  paramount,  510. 
When  action  for  breach  may  be  brought,  610. 

Quiet  enjoyment. 

Not  broken  till  disturbance,  509,  510. 

Limited  to  title  or  possession,  510. 

Obstruction  of  way,  a  breach,  510. 

Relates  to  title,  not  mode  of  enjoyment,  511. 

Does  not  extend  to  restrictive  covenants,  611. 

Or  right  of  common,  511. 

Does  not  enlarge  the  right  to  Ught,  512. 

Qualified  or  absolute,  512. 

Measure  of  damages,  513. 

Against  incumbrances, 

Not  broken  till  disturbance,  509. 

Breach  of,  also  a  breach  of  covenant  for  quiet  enjoyment,  613. 

In  cases  of  express  notice,  514. 

Further  assurance, 

Not  broken  till  refusal,  509. 

Whether  covenant  for  production  covered  by,  613. 

Specific  performance  of,  513. 

COVENANTS  IN  LEASE, 

Statement  of,  in  particulars,  69. 

Usual  and  unusual,  70. 

Apportionment  of,  on  sale  of  reversion,  91. 

Indemnity  against,  by  purchaser,  91. 

Purchaser  has  notice  of,  362. 

nn2 
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COVENANTS,  RESTRICTIVE, 

Should  be  mentioned  in  particulars,  70. 
Bind  a  purchaser  with  notice,  229. 
Though  "assigns"  are  not  mentioned,  230. 
Mutual,  on  sale  of  building  land,  231. 
Lessee  of  assignee  is  bound,  231. 
Acquiescence  in  breaches,  232. 
Alteration  of  character  of  property,  232. 
Against  trading,  233. 
To  use  house  as  dweUing-house,  233. 
Not  to  cause  a  nuisance,  233. 
Not  to  keep  public-house,  233. 
beer-house,  233. 
beer-shop,  233. 
Not  to  sell  spirituous  liquors,  233. 
Not  to  forfeit  licences,  234. 
To  buy  beer  of  covenantee,  234. 
An  objection  to  title,  374. 

Even  when  known  to  purchaser,  374. 

Unless  also  known  to  be  incapable  of  release,  374. 
Injunction  enforcing  not  a  breach  of  covenant  for  quiet  enjoyment,  511. 

COVENANTS  RUNNING  WITH  THE  LAND, 

In  leases, 

Relating  to  the  thing  demised,  225. 
Not  relating  to  the  thing  demised,  226> 
Relating  to  something  not  yet  in  esse,  226. 
As  between  vendor  and  purchaser,  226. 
Benefit  of  covenants,  226. 
Burden  of  covenants,  228. 
Covenants  for  title,  226. 

for  production  of  deeds,  226. 
relating  to  user  of  land,  226. 
not  to  build,  226. 

CROPS, 

Sale  of,  whether  within  Statute  of  Frauds,  6,  8. 

CURRENT  ACCOUNT, 

Further  advances  on,  after  notice  of  sale  by  debtor,  313. 

CURTESY, 

Tenant  by,  142,  237. 

In  gavelkind  lands,  237. 
In  copyholds,  237. 
Requisition  as  to,  246. 

CUSTODY  OF  DEEDS,' 
Undertaking  for,  302. 
Who  entitled  to,  303. 
Tenant  for  life  entitled  to,  303. 

CUSTOM, 

Rights  acquired  by,  209. 

DAMAGES, 

On  re-sale,  118. 

For  misdescription,  354. 

Not  recoverable  after  completion,  354. 

Except  under  condition,  355. 
Measure  of,  in  action  for  fraud  of  agent,  389. 
Now  considered  in  Chancery  Division,  457,  479. 
Jurisdiction  of  Court  of  Chancery  as  to,  478. 

Under  Lord  Cairns'  Act,  478. 
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BAMXGES— continued. 

When  specific  performance  impossible  by  act  of  defendant,  479. 

plaintiff,  479. 
Alternative  claim  for,  479,  493. 
Assessment  of,  480. 

When  given  in  lieu  of  specific  performance,  443,  480. 
addition  to  specific  performance,  480. 
Not  given  on  rescission,  480. 
Action  for,  in  respect  of  breach  of  contract,  494. 

Expenses  recoverable  by  vendor,  495. 

Forfeiture  of  deposit  does  not  preclude,  495. 

By  purchaser,  496. 
Not  given  for  loss  of  bargain,  496. 

Even  when  vendor  aware  of  his  want  of  title,  497. 
What  may  be  recovered  by  purchaser,  498. 
None  where  contract  invalid,  499. 
Under  covenant  for  quiet  enjoyment,  513. 

DEATH, 

How  proved,  199. 

Of  vendor,  effect  on  contract,  273,  449. 

Of  purchaser,  274,  449. 

DEBTS, 

Sale  by  executors  for  payment  of,  145. 

DECEIT,  ACTION  OF, 

Against  principal  for  fraud  of  agent,  386. 

For  verbal  misrepresentations,  393. 

Does  not  lie  for  false  statement  of  intention,  397. 

Or  for  an  omission,  401. 

Or  for  non-disclosure,  402,  408,  502. 
Onus  of  pro^dng  falsehood,  401,  501. 

non-reliance  on  statement,  408. 
materiality  of  statement,  504. 
Knowledge  of  purchaser  an  answer  to,  405. 
Object  of  sense,  406. 

Lies  only  for  actual  fraud,  414,  500,  529. 
Fraud  must  be  pleaded,  501. 
Verbal  statement  sufficient,  501. 
Parties,  501. 

What  is  a  good  defence,  504. 
Not  barred  by  delay,  505. 
When  executors  may  bring,  505. 
be  sued,  505. 

DEEDS, 

Condition  as  to  production,  92. 
Purchaser's  right  to,  92,  302. 
Retained  by  vendor,  92. 
Handed  to  largest  purchaser,  93. 
Production  of,  302. 

Covenants  for,  run  with  land,  226. 

Purchaser's  right  to,  302. 

Equitable  right,  302. 

Acknowledgment,  302. 

Undertaking,  302. 

By  person  who  retains,  303. 

Mortgagees  must  now  produce,  803. 

By  tenant  for  life,  303. 

Attested  copies,  303. 

Right  to  take  copies,  304. 
Rectification  of,  431. 
Action  for  recovery  of,  495. 
Forgery  of,  no  reconveyance  necessary,  531. 
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DEFECTS, 

Patent,  need  not  be  mentioned,  349. 

Purchaser's  knowledge  cures  misdescription,  349. 
Latent,  miist  be  mentioned,  350. 

Purchaser  with  notice  of,  cannot  object,  350. 

Rescission  for  non-disclosure  of,  411. 
In  title,  discovered  after  conveyance,  355,  606. 
Assessment  of  compensation  for,  356. 
In  quantity,  356,  365,  367. 
Constructive  notice  of  slight,  363. 
When  vendor  can  enforce  contract  with  compensation,  365. 

refused  specific  performance,  367. 
Industrious  concealment,  370. 
In  the  vendor's  estate  or  interest,  372. 
Purchaser  may  take  what  vendor  has,  375. 
When  refused  compensation,  377. 

DELAY, 

Lessee's  rights  under  contract  for  purchase  not  lost  by,  51. 

Of  plaintiff,  in  specific  performance,  461. 

Evidence  of  abandonment,  461. 

Breach  of  essential  stipulation,  461. 

Amounting  to  laches,  461. 

When  fatal,  462. 

Time  spent  in  negotiation  not  coimted,  462. 

From  what  time  counted,  463. 

Not  excused  by  inaction  of  the  other  party,  463. 

Or  continual  claim,  463. 
Possession  an  excuse  for,  463. 
In  prosecuting  siut,  464. 
Payment  of  purchase -money  into  Court,  469. 
Not  an  answer  to  action  of  deceit,  505. 
Effect  of,  on  claim  for  rescission,  535. 

DELIVERY, 

Of  abstract,  75. 

Condition  as  to,  75. 

Time  for,  75. 
Of  deed,  298. 

DEMURRER, 

Defence  of  Statute  of  Frauds  formerly  raised  by,  29. 
Secus,  since  the  Judicature  Act,  30. 

DEPENDENT, 

Conditions,  492,  522. 

DEPOSIT, 

Condition  of  sale  as  to,  78,  98,  109. 
Auctioneer  not  liable  to  pay  interest  on,  109. 
When  purchaser  can  recover  from  auctioneer,  110. 
Relative  rights  of  vendor  and  purchaser.  111,  114. 
Payment  of,  by  cheque,  111. 

bill  of  exchange.  111. 
Auctioneer  cannot  set  oft'  debt  against,  111. 
Interpleader  in  respect  of,  112. 
Is  both  a  pledge  and  a  part  payment,  114. 
Investment  of,  114. 
Loss  of,  on  whom  it  falls,  114. 
Recovery  of,  by  purchaser,  115,  496. 

without  interest,  if  no  binding  contract,  116. 

with  interest,  if  vendor  in  default,  116. 

in  what  actions,  117. 

on  the  ground  of  misdescription,  354. 
Forfeiture  of,  115. 

Condition  of  sale  as  to,  118. 

Does  not  preclude  action  for  damages,  495. 
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T>BPOS>TT— continued. 

Coixnter- claim  for,  117. 

Lien  for,  117. 

Set-off  against  deficiency  of  price  on  re -sale,  118. 

Retiini  of,  without  interest,  119. 

Solicitor  receiving-,  when  made  defendant,  448. 

DEPOSIT  OF  TITLE  DEEDS, 

An  exception  to  Statute  of  Frauds,  29. 

Notice  to  purchaser  from  absence  of  deeds,  317. 

Effect  of  Yorkshire  Registries  Act,  1884 . .  329. 

DEPRECIATORY  CONDITIONS, 

Too  short  title,  127. 
With  other  property,  127. 
"What  are  depreciatory,  128. 
By  mortgagee,  148. 

DESCRIPTION  OF  PROPERTY, 

Contract  must  contain,  37. 

Corrections,  67. 

Freehold  or  copyhold,  67,  371. 

Lease  or  underlease,  68. 

Tenancies,  68. 

Land  tax,  69. 

Tithes,  69. 

Fines  on  copyholds,  69. 

Covenants  in  lease,  69,  361. 

Mortgages,  70. 

Easements,  71. 

Rights  of  way  and  other  rights,  71,  72. 

Minerals,  71. 

Latent  defects,  350.     [And  sec  Misdescription.] 

Ambiguous,  when  a  misdescription,  350,  420. 

Situation,  359,  370. 

DETERIORATION, 

In  property  faUs  on  purchaser;  271. 

Ground  for  ordering  piirchase- money  into  Court,  469. 

When  a  bar  to  rescission,  532. 

DIRECTOR, 

Signature  of  minute  book  may  bind  company,  19. 
Misrepresentation  by,  386. 

DISCHARGE, 

Of  written  agreement  by  parol,  421,  517. 

DISCLAIMER, 

Of  bare  power  of  sale,  122. 

Of  power  of  sale  annexed  to  estate,  123. 

DISPARAGING  STATEMENTS,  385,  399. 

DOCUMENTS, 

Incorporation  of,  62. 

Acknowledgment  and  undertaking  as  to,  302. 

DOUBTFUL  TITLE, 

On  matter  of  fact,  or  of  law,  473. 

From  uncertainty  of  general  law,  473,  475. 

On  construction  of  statute,  475. 

private  instnmient,  476. 
Adverse  decision,  effect  of,  476. 

Court  of  Appeal  differing  as  to,  from  Court  below,  476. 
On  the  facts  of  the  case,  476. 
Effect  of  presumptions,  477. 
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DOWER,  235. 

Woman  married  before  Dower  Act,  236. 

after  Dower  Act,  236. 
After  dissolution  of  marriage,  237. 
In  jjavelkind  lands,  236. 
Requisition  as  to,  244. 
Who  must  join  to  release,  286. 
Indemnity  against  contingent  claim  to,  353. 

DRAFT, 

Approval  of,  where  a  suflacient  memorandum,  21,  22. 
Of  deed,  not  notice,  316. 


EASEMENTS, 

Statement  of,  in  particulars,  71 . 
Conditions  of  sale  as  to,  87. 
Conveyance  subject  to,  87. 
Taken  by  railway  company,  171. 
Acquired  by  prescription,  210. 
What  pass  by  conveyance,  294. 
Over  land  retained,  294. 

land  sold,  294. 
Should  be  expressly  reserved,  295. 
Not  disclosed,  an  objection  to  title,  374. 

ELECTION, 

To  avoid  contract  induced  by  fraud,  415,  525. 
Plaintiff  put  to,  in  specific  performance,  429. 

ENFRANCHISEMENT, 

Railway  company  must  make,  174. 
Title  to  make,  cannot  be  required,  194. 
Regrant  of  rights  of  common  after,  209. 

ENTRY, 

By  company  before  purchase,  185.     [And  see  Possession,  259.] 

EQUITABLE  ESTATE, 

Purchaser  not  bound  to  accept,  166,  282. 

EQUITABLE  MORTGAGE, 

Sale  by  Court,  162. 

When  entitled  to  priority  over  legal,  337,  338. 

Priority  among  equitable  charges,  344. 

ESCROW,  298. 

ESTOPPEL, 

By  recital,  287. 
Upon  whom  binding,  288. 
Married  woman  bound  by,  288. 
Doctrine  of  equitable,  390. 

Does  not  apply  to  promises,  398. 
Not  created  by  covenants  for  title  in  mortgage,  507. 

EVICTION, 

Covenants  for  title  not  broken  by  wrongful,  510. 
By  title  paramount,  when  a  breach,  510. 

EVIDENCE, 

Of  arbitrators  when  admissible,  44. 

Recitals,  83. 

Receipt  for  rent,  84. 

Of  title,  195,  245.     [And  see  Title.] 

Admission  of  parol,  421.     [See  Parol  Evidence.] 

Of  mistake,  must  be  clear,  427. 
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EXECUTION  OF  DEED,  298.    [And  see  Conveyance.] 

EXECUTOR, 

Cannot  sell  to  himself,  136. 

co-executor,  136. 
Sale  by,  for  payment  of  debts,  145. 
within  twenty  years,  146. 
Persons  to  convey,  146. 
Action  of  deceit  by,  505. 

against,  505. 
Not  in  general  answerable  for  torts  of  testator,  505. 
When,  can  recover  for  breach  of  covenants  for  title,  514. 

EXPENDITURE,  ^ 

By  a  purchaser  in  possession,  a  part  performance,  25. 
By  lessee  of  purchaser,  27. 

EXPENSES, 

Of  proving  title,  condition  as  to,  92. 

Of  stamping  deeds,  92,  309. 

Of  registering  deeds,  92. 

Of  abstracts,  92,  190. 

Conveyancing  Act,  1881,  as  to,  92,  190. 

EXPRESS  TRUST, 

Under  Statute  of  Limitations,  206. 


FACT, 

Misrepresentation  must  relate  to,  396. 
Mistake  of,  437. 

Mixed  questions  of,  and  law,  438. 
Money  paid  under  mistake  of,  438. 

FAIRNESS, 

Of  contract,  459. 

FALSEHOOD, 

Onus  of  proving,  401. 
Of  partial  disclosure,  402. 
Wilful,  action  of  deceit  for,  502. 

FINES, 

Statement  of,  on  sale  of  copyholds,  69. 
Misdescription  as  to,  359. 

FINES  AND  RECOVERIES  ACT, 
Inrolment  under,  301. 
Barring  of  estate  tail  in  freeholds,  301. 
in  copyholds,  301. 

FIRE. 

Who  liable  to  loss  by,  272. 

FIXTURES, 

Sales  of,  not  within  Statute  of  Frauds,  8. 
Valuation  of,  43. 
Condition  of  sale  as  to,  74. 
What  are,  74. 

FORECLOSURE  ACTION, 

Sale  bv  Coui-t,  162. 
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FORFEITURE  OF  DEPOSIT, 

Condition  as  to,  98. 
Not  a  penalty,  115. 
Does  not  prevent  vendor  suing  for  damages,  495. 

FORFEITURE  OF  LEASE, 
Evidence  of  waiver  of,  85. 
Relief  against,  85. 

FORGERY, 

No  reconveyance  necessary,  531. 

FORGETFULNESS, 

No  excuse  for  misrepresentation,  390,  405. 

FORMAL  AGREEMENT, 

reference  to,  does  not  prevent  contract  being  complete,  60. 
secus  if  made  subject  to  preparation  of,  61. 

FRAUD, 

Takes  a  case  out  of  Statute  of  Frauds,  24. 

Whether  part -performance  depends  on,  25. 

Of  arbitrator,  a  ground  for  setting  aside  award,  45. 

Of  auctioneer,  114. 

Prevents  time  running,  206. 

Of  agent  rebuts  presumption  of  notice,  324. 

justifies  rescission,  386. 

liability  of  principal,  388. 

liability  of  agent,  389. 
Effect  of,  on  contracts,  349,  413. 
A  bar  to  specific  performance,  364. 
Of  solicitor,  389. 

May  consist  of  acts  as  well  as  words,  394. 
Concealment,  394. 

Clear  proof  of,  to  set  aside  executed  contract,  395. 
Legal  and  moral,  402. 
Reckless  statements  equivalent  to,  404,  503. 
Silence  may  be,  404. 

Imputed  to  one  who  is  bound  to  know  the  truth,  404. 
Rescission  of  contract  for,  630. 
Suppressio  veri,  408. 
A  personal  bar  to  relief,  413. 

Contract  induced  by,  voidable  not  void,  413,  525,  530. 
Actual  or  imputed,  413. 
Remedy  lost  by  laches  or  delay,  414. 
Term  omitted  by,  423. 

inti'oduced  by,  424. 
Action  of  deceit  for,  500.     \^See  Deceit,  Action  of.] 
Assertion  of  what  is  not  known,  is,  502. 
Rescission  of  contract  for,  519,  529.     \_See  Rescission.] 
In  what  cases  executed  contract  rescinded  without,  527. 

FRAUDS,  STATUTE  OF, 

What  contracts  are  within,  1 . 

Part  of  lex  fori,  not  of  lex  loci,  2. 

Interests  in  land,  what  are,  3, 

Collateral  agreements,  how  aifected  by,  13. 

Signature  of  the  agreement,  15. 

Memorandum  or  note,  what  is  sufficient,  20. 

Exceptions  from,  23. 

Executed  contracts,  23. 

Fraud,  24. 

Part  performance,  25. 

Equitable  mortgage  by  deposit,  29. 

Lien  for  purchase -money,  29. 
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FRAUDS,  STATUTE  OF— continued. 
How  pleaded,  29,  456. 
Effect  of  admissions,  30. 
Names  of  parties,  33. 

FJIAUDULENT  CONVEYANCES, 

Intention,  218. 

Settlement,  cloak  for  retaining  benefit,  219. 

for  valuable  consideration,  219. 

of  leaseholds,  219. 
Creditors'  deed,  219. 
Under  the  Bankruptcy  Act,  220. 
Fraudulent  preference,  220. 

FRAUDULENT  PREFERENCE, 

Avoids  deed,  220. 

FREEBENCH,  237. 

FREEHOLD, 

Described  as  copyhold,  67,  371. 

FRUCTUS  INDUSTRIALES, 

Sales  of,  not  within  Statute  of  Frauds,  7. 
May  be  seized  by  the  sheriff,  7. 

FURTHER  ADVANCES, 

Made  after  notice  of  sale,  by  mortgagor,  313. 
Tacking  of,  339. 

FLTITHER  ASSURANCE, 

covenant  for,  513.     [^See  Covenants  foe  Title.] 


GAME, 

Right  to  kill  and  take,  z.  profit  a  prendre^  11. 


GLEBE  LAND, 

Purchase  by  rector,  138. 


HARDSHIP, 

Compensation  refused  on  the  ground  of,  379. 

Specific  performance  refused  on  the  ground  of,  418,  458,  460. 

HEDGES  AND  DITCHES, 
To  whom  they  belong,  293. 

HEIRLOOMS, 

Sale  of,  by  tenant  for  life,  144. 

HIGHWAY, 

Right  to,  gained  by  public  use,  210. 
SoU  of,  passed  by  conveyance,  292. 


IDENTITY  OP  PROPERTY, 

Condition  as  to,  86. 
Statutory  declaration,  87. 
How  proved,  199. 

IMPROVEMENTS, 

Purchaser's  lien  for,  on  failure  of  title,  260,  261. 
Purchase-money  not  ordered  into  Court  on  account  of,  469. 
Allowance  for,  on  rescission,  533. 
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INADEQUACY  OF  PEICE, 

May  be  so  great  as  to  justify  rescission,  458. 
Must  amount  to  evidence  of  fraud,  458. 
As  a  defence  to  specific  performance,  459. 
Not  regarded  on  sale  by  auction,  459. 
Coupled  with  oppression,  459. 

INCAPACITY, 

"When  a  defence  to  specific  performance,  454. 
Mental,  regarded  in  equity,  458. 

INCORPORATION  OF  DOCUMENTS, 

Agreement  may  consist  of  several  writings,  62. 
What  documents  may  be  incorporated,  62. 
How  far  parol  evidence  admissible,  63. 
Reference  to  incorporated  document,  64. 
Relating  to  the  same  transaction,  64. 
By  indorsement,  64. 

INCUMBRANCES, 

Statement  of,  in  particulars,  70. 

Power  for- tenant  for  life  to  transfer,  145. 

Discharged,  should  be  abstracted,  192. 

Remedy  after  completion,  355. 

Concealment  of,  by  solicitor,  389. 

On  real  estate,  independent  of  notice,  392. 

Covenant  against,  512.     [See  Covenaitts  foe  Title.] 

INDEFINITE  STATEMENTS, 

Do  not  amount  to  misdescription,  369. 

misrepresentation,  398. 

INDEMNITY, 

By  purchaser  of  lease,  91. 

Purchaser  not  compelled  to  take,  353. 

Nor  vendor  to  give,  353. 

Unless  it  forms  part  of  the  contract,  353. 

INFANT, 

Sale  by  trustees  for,  under  Settled  Land  Act,  142. 
No  specific  performance  against,  455. 
Cannot  obtain  specific  performance,  455. 

INFANTS'  RELIEF  ACT,  1874.. 455. 

INITIALS, 

A  sufl&cient  signature,  19. 

INJUNCTION, 

To  restrain  arbitrator  from  acting,  45. 

acts  inconsistent  with  representation;  390. 

acts  of  ownership  by  purchaser,  470. 

conveyance  to  third  person  by  vendor,  470. 

vendor  from  obstructing  valuers,  471. 
As  to  user  of  land  not  a  breach  of  covenant  for  quiet  enjoyment,  oil, 
Right  to,  not  enlarged  by  covenants  for  title,  512. 

INSURANCE, 

Who  entitled  to  benefit  of,  272. 

INTENTION, 

Statement  of,  not  misrepresentation,  397. 
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INTEREST, 

Condition  as  to  payment  of,  96. 

Rate,  97,  258. 

Appropriation  of  purchase -money,  87,  258. 

When  deposit  recoverable  with,  116. 

Runs  from  time  for  completion,  257. 

When  good  title  shown,  257. 

When  possession  taken,' 258. 
On  sale  of  reversion,  258. 
Income  tax  deducted,  258. 
When  piu-chaser  can  recover,  499. 
Allowed  on  rescission,  533. 

INTERESTS  IN  LAND, 

What  are,  within  Statute  of  Frauds,  Ch.  I.,  s.  2. 
Agreement  for  a  lease,  3. 
Lease,  3.  •• 

Surrenders,  5. 
Lodgings,  5. 

Tenancy  from  year  to  year,  5. 
Produce  of  the  soil,  6. 
Fixtures,  8. 
Licences,  9. 

Land  held  for  partnership  purposes,  1 1 . 
Shares  in  companies,  12. 
Rent,  13. 

INTERPLEADER, 

By  auctioneer,  112. 

Deduction  of  charges  and  costs,  112.  * 

INTOXICATION, 

A  defence  to  specific  performance,  457. 
Not  a  groimd  for  rescission,  457. 


JUDGMENT, 

On  admissions  in  pleadings,  466. 
Form  of,  in  specific  performance,  471. 

when  title  accepted  or  established,  471. 

account  of  rents  and  profits,  471. 

reference  of  title,  472.     ISee  Refeeence  op  Title.] 

JURISDICTION  OF  COURT, 

Not  to  be  questioned,  163. 
In  specific  performance,  441. 
As  to  damages,  478. 


KNOWLEDGE, 

Of  defect  cures  misdescription,  349,  361. 
Unless  it  can  be  removed,  374. 
Effect  of  express  contract  to  make  a  good  title,  374. 
Purchaser  misled  by,  of  premises,  360. 
Assertion  of,  when  fraudulent,  398,  602. 
Actual  fraud  may  exist  without,  403. 
Of  the  truth,  cures  misrepresentation,  405. 
Means  of,  not  an  answer  to  action  of  deceit,  504. 


LACHES, 

Remedy  for  fraud  lost  by,  414. 
When  delay  amounts  to,  461. 
Rescission  barred  by,  635. 
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LAND, 

What  interests  in,  come  within  Statute  of  Frauds,  3 — 13. 
Specific  performance  of  agreements  as  to,  441. 

LAND  TAX, 

Statement  of,  in  particulars,  69. 
Incidence  of  charge,  misdescription  of,  359. 

LANDS  CLAUSES  ACT,  SALES  UNDER, 

What  lands  may  be  taken,  171. 

Easements,  171. 

Minerals,  172. 

Part  of  house,  173. 

Garden,  173. 

Less  than  half  an  acre,  174. 

Copyholds,  174. 

Common  lands,  174. 

Outstanding  interests,  175. 
Purchase  by  agreement,  176. 

With  absolute  ovmer,  176. 

With  trustees,  176. 

With  persons  tmder  disability,  176. 

With  tenant  for  life,  177. 
Ascertainment  of  purchase- money,  177. 

Valuation,  178. 

Sale  for  rent-charge,  178. 

Interest,  178. 

Payment  by  instalments,  179. 
Time  for  completion,  179. 
Relative  positions  of  vendor  and  company,  179. 
Costs  of  contract,  180. 

Making  out  title,  183. 

Of  conveyance,  184. 
Compulsory  taking,  180. 

Notice  to  treat,  180—182. 

Mandamus  to  proceed,  181. 

Specific  performance,  181. 

Withdrawal  of  notice,  182. 

Ascertainment  of  price,  182. 
Payment  into  Court,  183. 
Conveyance,  183. 

Where  owner  refuses  to  convey,  183. 

Execution  of,  before  recovery  of  price,  493. 
Entry  on  lands  before  purchase,  185. 
Compensation  for  injury,  186. 

for  easements,  186. 
for  damage  caused  by  user,  186. 
Sale  of  superfluous  lands,  187. 

Must  be  without  reservation,  187. 
Costs  of  arbitration  under,  494. 


LATENT  AMBIGUITY, 

-  May  be  explained  by  parol  evidence,  422. 

LATENT  DEFECTS.    [See  Defects.] 

LAW, 

Misrepresentation  as  to,  396. 

And  fact,  statements  of,  distinguished,  396. 

Mistake  of,  437. 

Mixed  questions  of,  and  fact,  438', 

Money  paid  imder  mistake  of,  439. 
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LEASE, 

Writing-,  -when  required,  3. 

When  to  be  under  seal,  4. 

Void,  construed  as  an  agreement,  4. 

Action,  when  maintainable  under,  5. 

Entry  and  payment  of  rent  under,  6. 
Commencement  must  be  specified  in  agreement,  33,  46. 
Contract  for,  must  specify  all  material  terms,  46. 
Option  of  purchase  in,  48. 
Covenant  for  renewal,  50. 
Compensation  for  deficiency  in  area,  356. 

in  length  of  term,  356. 
Misdescription  in  particulars,  361. 
Constructive  notice  of  contents,  362. 
Occupation  of  tenant  not  notice  of,  363. 

LEASEHOLDS, 

Description  of,  in  particulars,  68. 
Purchaser  need  not  accept  underlease,  68. 

Part  of  premises  comprised  in  lease,  61. 

Unless  he  has  notice  of  facts,  68. 
Covenants  in  lease  need  not  be  stated,  69. 

But  should  be  open  to  inspection,  69. 

Constructive  notice,  362. 
Covenants  described  as  "usual,"  70. 
Usual  and  unusual  covenants,  70. 
Not  valuable  consideration  under  13  Eliz.,  219. 
Valuable  consideration  under  27  EUz,,  222. 
Compensation  for  misdescription,  356. 
Sale  in  lots,  362. 
Sold  as  freehold,  370. 

LEAVE  TO  BID, 

Given  to  trvistee  for  sale,  136. 

to  mortgagee,  153. 
On  sale  by  Court,  164. 
Puts  an  end  to  fiduciary  relationship,  410. 

LEGAL  ESTATE, 

Purchaser  entitled  to,  166,  282. 

Outstanding  in  infant  on  sale  by  Court,  166,  282. 

Vesting  order,  168,  283,  285. 

Person  to  execute  conveyance,  168. 

Power  to  get  in  sufficient,  192. 

Outstandmg,  barred,  205. 

Devolution  of,  284. 

Protection  aflPorded  by,  335.     [See  Notice.] 

Person  best  entitled  to  call  for,  336,  345. 

Not  divested  by  cancelling  conveyance,  435. 

LEGAL  FRAUD.     [See  Feaud.J 

LEGAL  MORTGAGEE, 

When  postponed  to  equitable,  337,  338. 

LEGAL  PERSONAL  REPRESENTATIVES.     [See  Executoe.] 
Entitled  to  lessee's  option  of  purchase,  274. 
Legal  estate  devolves  on,  of  trustee,  284. 

LESSEE, 

May  maintain  action  on  collateral  parol  agreement,  14. 
Payment  of  increased  rent  by,  evidence  of  a  new  contract,  27. 
Option  conferred  on,  to  purchase,  48,  274. 

to  renew,  50. 
False  statement  of  name,  on  sale  of  reversion,  359,  372. 
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LETTER, 

"When  a  sufficient  memorandum  in  writing",  21. 
Acceptance  by,  of  previous  offer,  54. 

when  contract  complete,  56. 
Lost  in  the  Post  Office,  contract  unaffected,  57. 
Contract  by,  67. 

LICENCE, 

A  void  contract  may  operate  as,  8. 

Confers  no  interest  in  the  soil,  9. 

"When  revocable,  10. 

Excuses  a  trespass,  10. 

Coupled  with  an  interest  must  be  created  by  deed,  10. 

To  assign  may  be  obtained  after  action,  492. 

LIEN, 

Purchaser's,  for  deposit,  117,  261. 

"When  in  default,  261. 

To  what  it  extends,  261. 

As  against  subsequent  incumbrancers,  262. 

Sub-purchaser's,  262,  534. 
Vendor's,  for  purchase-money,  263. 

"When  it  arises,  263. 

Over  what  property,  263. 

In  respect  of  what  purchase -money,  264. 

For  annuity,  264. 

How  affected  by  covenant  to  pay,  264. 

Against  whom  it  prevails,  266. 

purchaser  with  notice,  266. 

without  notice,  266. 
ccstuis  que  trust,  267. 

In  Yorkshire,  267. 

How  lost,  267. 

Substitutional  security,  268. 

How  enforced,  268. 

Barred  by  Statute  of  Limitations,  268. 

Locke  King's  Acts,  269. 

On  sale  to  railway  company,  270. 

LIFE  ESTATE, 

Difference  between,  and  fee  simple  may  be  valued,  357. 
Purchaser  not  compelled  to  take  with  compensation,  372. 

LIGHT, 

Right  to,  reserved  on  sale,  72. 

Ancient,  215.     \_And  see  Peesceiption  Act.] 

LIMITATIONS,  STATUTE  OF, 
Mortgages  within,  151. 
Charities  within,  156. 
Title  under,  201. 

Forced  on  purchaser,  201. 
Right  extinguished,  201. 
Successive  occupiers,  202. 
Possession  by  coparceners,  202. 

agent,  203. 
Copyhold  tenure  extinguished,  203. 
Tenant  holding  over,  203. 
Disabilities,  203. 
Remainderman  barred,  203, 
Possession  by  mortgagee,  203. 

mortgagor,  204. 
Payment  of  interest,  204. 
Remedy  on  covenant  barred,  204. 
Legal  estate  outstanding,  20o. 
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LIMITATIONS,  STATUTE  OF-continued. 
Arrears  of  rent  and  interest,  205. 
Express  trust  and  fraud,  206. 
Buns  only  from  discovery  of  mistake,  439. 
fraud,  635. 

LIQUIDATED  DAMAGES, 

Recovery  of,  after  re -sale,  118. 

LIQUIDATORS, 

May  sell  by  auction,  or  private  contract,  100. 

LOCKE  KING'S  ACTS,  269. 

Death  of  purchaser  before  completion,  274. 

LODGINGS, 

Agreement  to  let  must  be  in  writing,  6. 

LOST  DOCUMENTS, 

Secondary  evidence  as  to,  196. 

LOTS, 

Distinct  contracts  on  sale  in,  99,  368. 
Fiduciary  vendors  may  sell  in,  100. 
Sale  of  leaseholds  in,  362. 
Failure  of  title  to  one  of  several,  368. 
Purchaser's  mistake  as  to,  418. 
Mistake  in  conveyances,  435. 

LUNACY, 

Of  vendor,  274. 

Of  purchaser,  274. 

A  defence  to  specific  performance,  454. 

LUNATIC, 

Tenant  for  life,  sale  by,  142. 
Execution  of  deed  by  committee,  300. 

MANDAMUS, 

To  compel  company  to  proceed,  181. 

MANOR, 

Misdescription  of  fines,  359. 

MANSION-HOUSE, 

Sale  of,  by  tenant  for  life,  144. 

MANUFACTORY, 

Purchase  of,  under  Lands  Clauses  Act,  174. 

MAP.     [See  Plan.] 

MARRIAGES, 

How  proved,  199. 

MARRIED  WOMAN, 

Tenant  for  life,  sale  by,  142. 
Acknowledgment  of  deed  by,  300. 
Concurrence  of  husband  when  necessary,  300. 

To  pass  legal  estate,  300. 
Can  sue  and  be  sued  as  feme  sole,  455. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882.. 300,  301. 

MARSHALLING, 

For  lien  of  unpaid  vendor,  269. 

MEANS  OF  KNOWLEDGE, 

Not  an  answer  to  misrepresentation,  407. 

C.  0  0 
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MEASURE  OF  DAMAGES, 

On  failure  of  title,  497. 

On  breach  of  covenants  for  title,  513. 

MEMORANDUM  OR  NOTE, 

What  sufficient  to  satisfy  the  Statute  of  Frauds,  20. 
Receipt  for  purchase-money,  21. 
Letter  containing  admissions,  21. 
Approval  of  draft  conveyance,  21,  22. 

MERGER, 

Of  articles  in  deed,  354. 

MIDDLESEX, 

Registration  of  deeds,  325. 
wiU,  330. 

MINERALS, 

Reservation  of,  in  particulars,  71. 

on  sale  of  copyholds,  71. 

on  sale  by  trustees,  129. 

on  sale  by  tenant  for  life,  144. 

in  conveyance,  291. 
On  sale  to  railway  company,  172. 
Concealed  working  of,  gives  no  title,  206. 
Pass  by  conveyance,  292. 
"What  included  in  term,  293. 

MINING  COMPANY, 

Shares  in,  not  an  interest  in  land,  12. 

MINUTE  BOOK, 

Signature  of  director  to  entry  in,  16,  19. 

MISDESCRIPTION, 

Distinguished  from  misrepresentation,  349,  382. 

Knowledge  of  purchaser  cures,  349,  361. 

Latent  defects,  350,  369. 

Ambiguity  may  amount  to,  350. 

Effect  of,  on  the  contract,  351. 

Recovery  of  deposit,  354. 

Action  for  damages,  354. 

Condition  as  to,  remedy  after  completion,  355. 

Incumbrances  not  covered  by,  355. 

Or  defects  in  title,  355. 
Assessment  of  compensation  for,  356. 
Of  situation  of  property,  359,  370. 
Of  length  of  term,  360. 
Of  quantity,  361,  367. 
Effect  of  words  "more  or  less,"  361. 
Specific  performance  at  suit  of  vendor,  365. 

Not  enforced  when  defect  considerable,  367. 
Indefinite  statements  do  not  amount  to,  369. 
Of  tenure,  370. 

Leasehold  as  freehold,  370. 

Copyhold  as  freehold,  371. 

Freehold  as  copyhold,  371. 
Of  tenancies,  372. 
Of  vendor's  interest, 

Life  estate  or  reversion  not  the  fee,  372. 

Undivided  share  not  the  entirety,  372. 

Underlease  not  a  lease,  373. 

Derivative  lease  not  a  lease  or  underlease,  373. 

Undisclosed  rights  or  easements,  374. 

Restrictive  covenants,  374. 
Rescission  for  serious,  522. 
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MISLEADING  CONDITIONS,  82. 

Give  the  purchaser  the  right  to  rescind,  419. 
Burden  of  proof  lies  on  vendor,  420. 

MISREPRESENTATION, 

Distingxiished  from  misdescription,  382. 

Not  necessarily  fraudulent,  384. 

By  vendor,  384. 

By  purchaser,  385. 

By  agent,  385. 

Purchase  of  shares  induced  by,  386. 

By  third  person,  389. 

By  trustee,  390. 

May  be  made  verbally,  393. 

Person  to  whom  statement  is  made,  394. 

Before  or  at  the  time  of  the  contract,  395. 

Must  relate  to  matter  of  fact,  396. 

Not  matter  of  law,  396. 

Or  belief  or  opinion,  396. 

Or  intention,  397. 
Of  tenure,  397. 
Of  title,  397. 

Indefinite,  not  a  defence  to  specific  performance,  398. 
Simple  commendation,  not,  399. 
As  to  value,  no  action  lies,  399. 
Secus^  as  to  rental,  400. 

Or  profits,  400. 

Or  fact  of  valuation,  400. 
Falsehood  of  the  statement,  401. 
Reliance  on  the  statement,  405. 
Cured  by  knowledge  of  real  facts,  405. 

Not  by  constructive  notice,  406. 

Or  by  resort  to  other  means  of  knowledge,  407. 
A  bar  to  specific  performance,  413. 
Innocent  when  statement  is,  414. 
Rescission  of  contract  for,  519.     \_Sce  Rescission.] 

MISTAKE, 

Common  to  both  parties,  417. 

Estate  tail  barred,  417. 

Non-existent  subject-matter,  417. 

Reversion  fallen  into  possession,  417. 

Purchase  of  a  man's  own  estate,  417. 

Rescission  on  the  ground  of,  520,  528. 
Of  one  party,  in  general  disregarded,  418. 

Exceptions  to  the  rule,  418. 

Contract  not  enforced  on  account  of  hardship,  418. 
Or  when  mistake  induced  by  other  party,  419. 
Admission  of  parol  evidence,  421 — 428.     [_See  Pakol  Evidence.] 
Term  omitted  by,  423. 

introduced  by,  424. 
In  reducing  agreement  into  writing,  424. 
Evidence  must  be  conclusive,  427. 
Procedure  in  cases  of,  429. 
Rectification,  430.     \_See  Rectification.] 
Setting  aside  conveyance  for,  434. 
Of  fact  and  law,  437. 
Statute  of  Limitations,  439. 
Rescission  of  contract  for,  520. 

After  conveyance,  528. 

MONEY  HAD  AND  RECEIVED, 

When  purchaser  can  bring  action  for,  499. 
Interest  not  recoverable,  499. 
Recoverable  on  rescission,  524. 

oo2 
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MORAL  FRAUD.    [5if^  Feaud.] 

"  MORE  OR  LESS," 

Effect  of,  in  description,  361. 

MORTGAGE, 

Statement  of,  in  particulars,  70. 
Authorized  by  power  of  sale,  130. 

by  charge  of  debts,  147. 
Kept  on  foot  by  purchaser,  281. 
Re- conveyance  of,  282,  284. 

Devolution  of  estate  on  death  of  mortgagee,  124,  283. 
Tacking  of,  338.     [And  see  Tacking.] 
Consolidation  of,  342.     [Afid  see  Consolidation.] 

MORTGAGEE, 

To  what  extent  a  trustee,  147,  151. 

Improper  sale  by,  148. 

Depreciatory  conditions,  148. 

Sale  by  first  and  second,  148. 

Sale  under  Conveyancing  Act,  148. 

Surplus  money  in  hands  of,  150. 

May  enforce  aU  his  remedies,  151. 

Tender  of  amount  due,  151. 

Sale  by  transferee,  152. 

Sale  by  legal  personal  representative,  152. 

Cannot  sell  to  himself,  152. 

Leave  to  bid,  153. 

Purchasing  from  mortgagor,  153. 

Selling  to  second  mortgagee,  153. 

Bound  to  produce  deeds,  303. 

Acknowledgment  as  to  deeds,  303. 

Not  bound  to  disclose  his  mortgage  to  purchaser,  392. 

Postponed,  if  he  encourages  subsequent  advance,  393. 

Not  bound  to  convey  so  as  to  open  foreclosure,  424. 

Not  a  proper  party  to  action  for  specific  performance,  444. 

Lease  by,  contract  enforced  against  mortgagor,  446. 

MORTMAIN  ACT, 

Restrictions  imposed  by,  158. 
Inrolment  under,  301. 


NAMES  OF  PARTIES, 

In  written  agreement,  33. 

Ascertained  by  extrinsic  circumstances,  34. 

NEGOTIATION, 

Whether  letters  amount  only  to,  58. 
Time  spent  in,  not  counted  as  laches,  462. 
Right  to  rescind  lost  by,  524. 

NOTICE, 

Of  tenancies  in  particulars,  68. 
Before  sale  by  trustees,  126, 
Of  breach  of  trust,  purchaser  with,  136. 
By  tenant  for  life  to  trustees,  143. 
By  mortgagee  to  mortgagor,  149. 

to  heirs  and  assigns,  149. 
To  treat  under  Lands  Clauses  Act,  180. 

Withdrawal  of,  182. 
Of  voluntary  settlement,  221. 
Of  restrictive  covenants,  229. 

[A)id  see  Covenants,  Restrictiye.] 
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NOTICE— continu/'d. 
Purchase  with, 

Fraud,  ground  of  doctrine,  311. 
Actual  and  constructive,  same  result,  312. 
Purchaser  with  notice  from  purchaser  without,  312. 
Before  payment  of  purchase-money,  312. 

conveyance,  312. 
Conveyancing  Act,  1882,  as  to,  312. 

Actual  Notice^ 

In  same  transaction,  313. 

Statements  by  strangers,  313. 

"Witnessing  a  deed  not  notice  of  contents,  313. 

Further  advances  to  vendor  after  sale,  313. 

Public  Acts  of  Parliament,  314,  361. 

Private  Acts,  314. 

Constructive  JS'otice, 
Meaning  of,  314. 
From  contents  of  documents,  314. 
Notice  of  deed,  notice  of  whole  contents,  315. 

though  inaccurately  recited,  315. 
Post-nuptial  settlement  and  ante-nuptial  articles,  315. 
Notice  of  true  construction,  315. 
interests  of  parties,  315. 
covenants  in  lease,  316,  362. 
invalidity  of  charity  lease,  316. 
incumbrances,  316. 
Notice  from  irregularities  in  deed,  316. 

unusual  place  of  receipt,  316. 
deeds  not  directly  connected,  316. 
collateral  circumstances,  316. 
draft,  316. 
abstract,  317. 
Absence  of  deeds,  317. 

notice  of  vendor's  lien,  317. 

prior  incumbrance,  317. 
excuses  for  non-production,  317. 
insufficient,  317. 
sufficient,  318, 
document  which  may  affect  title,  319. 
must  affect  title,  319. 
Physical  condition  of  property,  320. 
Tenancies,  49,  320. 

Notice  through  an  Agent,  ^ 

Knowledge  imputed  to  principal,  321. 
Actual  to  agent  is  actual  to  principal,  321. 
Must  be  in  same  transaction,  322. 

connected  transactions,  322. 
Solicitor  not  agent  generally  for  receiving  notices,  322,  345. 
Same  solicitor  for  both  parties,  323. 
Solicitor  merely  to  obtain  execution,  323. 
Fraud  of  solicitor  rebutting  presumption,  324. 

Notice  in  Register  County, 
Middlesex,  325. 
Yorkshire,  326. 
Must  be  actual,  326,  327. 

Except  where  deeds  are  deposited  without  memorandum,  329. 
Memorandum  necessary  in  Yorkshire,  329. 
Registration  after  notice  of  unregistered  deed,  329. 
Purchaser  from  person  who  has  not  registered,  330. 
Registration  of  wills  in  Middlesex,  330. 
in  Yorkshire,  330. 
of  affidavit  of  intestacy,  331. 
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'NOTlC:E—continmd. 

Purchase  for  Value  without, 

Value  of  the  defence,  332—334. 

as  ag-ainst  legal  estate,  332. 
prior  equity,  334. 
Protection  afforded  by  legral  estate,  335. 
"The  law  shall  prevail,"  335. 
Legal  estate  acquired  by  fraud,  335. 
honestly  acquired,  335. 
where  deeds  are  forged,  335. 
afterwards  acquired,  336. 
acquired  from  trustee,  336. 
person  best  entitled  to  call  for,  336. 
Legal  mortgagee  who  makes  no  inquiry  after  deeds  post- 
poned, 337. 
Unless  reasonable  excuse  for  non -production,  337. 
Legal  mortgagee  parting  with  deeds  to  mortgagor  post- 
poned, 337. 
Unless  for  reasonable  purpose,  337. 
Or  unless  subsequent  mortgage  is  forged,  337. 
Legal  mortgagee  guilty  of  fraud  postponed,  338. 
Tacking  of  mortgages,  338.     {^And  see  Tacking.] 
Consolidation  of  mortgages,  342.     [And  sec  Consolidation.] 
Priority  among  equitable  interests,  344. 
Qui  prior  est  tempore,  344. 
Priority  lost  by  neglect,  344. 
Mortgagee  with  some  only  of  deeds,  344. 
no  deeds,  344. 
parting  with  deeds  to  mortgagor,  345. 
Notices  to  trustees,  345. 

in  respect  of  personal  estate,  345.  / 

realty  converted,  345.  -^ 

to  solicitor  of  trustees  not  sufficient,  345. 
Best  right  to  call  for  legal  estate,  345. 
Receipt  indorsed  by  building  society,  346. 

NUISANCE, 

When  vendor  bound  to  mention,  370. 


OBJECTIONS,  242.     [And  sec  Eequisitions.] 

OCCUPATION, 

Reference  to,  in  conveyance,  291. 

By  adverse  claimant,  a  bar  to  specific  performance,  371. 

OCCUPATION  RENT, 

Purchaser  when  liable  for,  260. 
Vendor  when  liable  for,  260. 
Purchaser  fixed  with,  on  rescission,  533. 

OFFER, 

Binding  contract  by  acceptance  of,  54. 

In  writing,  may  be  accepted  by  parol,  54. 

Acceptance  must  be  unqualified,  54. 

Qualified  acceptance  is  a  fresh  offer,  55. 

How  withdrawn,  55,  56. 

By  telegram  requires  prompt  reply,  56. 

Not  assignable,  57. 

Once  rejected,  cannot  be  revived,  57. 

OMISSION, 

Is  not  misrepresentation,  401. 

Defendant  may  prove  by  parol  evidence,  423. 

Deliberate,  no  defence,  425. 
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OPEN  CONTEACT, 

Trustees  may  not  enter  into,  127. 
Forty  years'  title  must  be  shown,  193. 

Exceptions,  193. 
Root  of  title,  193. 
Proof  of  title,  195. 

OPENING, 

Biddings,  165. 

OPERATIVE  WORDS, 

"Grant,"  288. 
*' Heirs,  "289. 

OPINION, 

Matter  of,  not  misrepresentation,  396. 

OPTION, 

Of  purchase, 

Conversion  of  property  by,  47,  48. 

By  wiU,  47. 

When  trustees  are  to  fix  price,  47. 

Conditions  must  be  strictly  complied  with,  47,  278. 

In  lease,  48,  273. 

In  partnership  articles,  52. 

Unlimited,  void  as  a  perpetuity,  52. 

Under  Lands  Clauses  Act,  53. 

Trustees  cannot  give,  130. 

Of  renewal^ 

Once,  or  toUes  quoties,  50. 

Covenant  conferring,  how  construed,  50. 

Conditions  precedent  must  be  satisfied,  51. 

Delay,  effect  of ,  51. 

Who  can  exercise,  52. 

OUTGOINGS, 

Discharged  by  vendor  up  to  completion,  ^Q. 
"VMiat  included  under,  96. 

Cun-ent  rent,  96. 

Street  improvements,  96. 

OWNERSHIP, 

Acts  of,  purchaser  must  pay  money  into  Court,  469. 


PARCELS, 

Description  of  property,  291. 
Ambiguous  description,  291. 
Reference  to  occupation,  291. 
Minerals,  291. 
Soil  of  highway,  292. 

private  way,  292. 

stream,  292. 

roadside  strips,  292. 
Allotments,  293. 
Hedges  and  ditches,  293. 
Way  of  necessity,  293. 
*' Together  with  all  ways,"  &c.,  293. 
Easements,  reservation  of,  294. 

grant  of,  295. 
General  words,  295. 
Estate  clause,  295. 
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PAROL  CONTRACT, 

Effect  of  Statute  of  Frauds,  2. 

Executed,  will  support  promise  to  pay,  13,  23. 

Part  performance,  25 — 28. 

PAROL  EVIDENCE, 

To  prove  misrepresentation,  394. 

Not  received  to  vary  written  agreement,  421. 

Rejected  on  behalf  of  plaintiff,  422. 

except  to  explain  latent  ambignity,  422. 

where  variation  part  performed,  423. 
to  rebut  an  equity,  423. 
Different  positions  as  to,  of  plaintiff  and  defendant,  423. 
Admitted  for  defendant  to  prove 
Omission,  423. 

Introduction  of  new  term,  424, 
Mistake  in  written  agreement,  424. 
Contemporaneous  agreement,  425. 
Not  admitted  when  term  deliberately  omitted,  425. 

Or  to  alter  nature  of  contract,  426. 
To  discharge  written  agreement,  427. 

PAROL  VARIATION  OF  WRITTEN  AaREEMENT, 

Not  enforceable,  421. 

Unless  part  performed,  423. 
Defendant  may  set  up,  423,  425. 

Contemporaneous,  425. 

Subsequent,  426. 
Time  and  title,  exceptions  to  the  ride  as  to,  428. 

PART  OF  A  HOUSE,  173. 

PART  PERFORMANCE, 

Takes  a  parol  contract  out  of  Statute  of  Frauds,  25. 
Delivery  of  possession  is,  25. 
"Wrongful  possession  is  not,  26. 
Whether  possession  of  tenant  is,  26, 
Expenditure  of  money  by  lessee,  27. 
Payment  of  purchase-money  not  an  act  of,  27. 

increased  rent  evidence  of  new  tenancy,  27. 
Introductory  or  ancillary  acts  not  a,  27. 
Does  not  exclude  the  necessity  of  proving  terms,  28. 
Where  remainderman  bound  by  acts  of,  28. 
Doctrine  of,  applies  to  corporations,  28. 
Of  parol  variation,  423. 

PARTICULARS  OF  SALE, 

Preparation  of,  66. 

Construed  in  favour  of  purchaser,  G6,  67. 
First  and  second  editions,  67. 
Description  of  the  property,  67. 

Tenure,  67, 

Freehold  or  copyhold,  67. 
Lease  or  underlease,  68. 

Tenancies,  68. 

Land  tax  and  tithes,  69. 

Fines  on  copyholds,  69. 

Covenants  in  lease,  69. 

Usual  and  unusual,  70. 

Incumbrances,  70. 

Easements,  71. 

Rights  of  way,  &c.,  71,  72. 

Minerals,  71. 

Light,  72. 
Plan  of  the  property,  72. 
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PAETIES  TO  ACTION, 
For  specific  performance, 

Mortgagees  not  necessary,  445. 

Parties  to  conveyance,  445. 

Adverse  claimants,  445. 

Sub -purchasers,  446. 

Beneficiaries  under  voluntary  settlement,  446. 

Contracts  under  powers,  447. 

Agents,  447. 

Auctioneers,  447. 

Assignees,  448. 
Of  deceit,  501. 

PARTIES  TO  AGREEMENT, 

Must  be  named  or  described,  33. 
Sufficient  and  insufficient  descriptions,  34. 
"Proprietor"  a  sufficient  description,  34. 
"  Vendor"  not  a  sufficient  description,  35. 

PARTIES  TO  CONVEYANCE, 

Legal  estate  must  be  conveyed,  146,  282. 

Vesting  order,  283,  285. 

Trust  estate,  283,  284. 

Mortgage  estate,  283,  284. 

Person  appointed  to  convey,  286. 

Satisfied  terms,  286. 

Mortgagor  not  necessary  party  on  sale  by  mortgagee,  286. 

PARTITION  ACT,  SALE  UNDER, 

Property  not  admitting  of  partition,  159. 

At  request  of  persons  interested  in  a  moiety,  159. 

Where  Court  thinks  fit,  160. 

Where  trustees  have  power  of  sale,  161. 

Where  there  is  a  trust  for  sale,  161. 

Where  time  for  sale  is  specified  in  trust,  161. 

Service  on  persons  interested  dispensed  with,  162. 

PARTNERSHIP  PURPOSES, 

Land  held  for,  not  within  Statute  of  Frauds,  11. 

PATENT  AMBIGUITY, 

Parol  evidence  not  admissible  to  explain,  423. 

PATENT  DEFECTS.     [See  Defects.] 

PAYMENT, 

Of  money  not  an  act  of  part  performance,  27. 
Of  purchase -money  into  Court,  467. 

When  purchaser  in  possession  and  title  admitted,  467. 

possession  taken  without  consent  although  title  disputed,  467. 
possession  taken  under  the  agreement,  468. 
Election  to  pay  or  give  up  possession,  468. 
Acts  of  ownership  by  purchaser,  469. 
Ordered  only  on  admissions,  469. 

Evidence  required  between  vendor  and  purchaser,  470. 
Time  given  to  purchaser,  470. 

PENALTY, 

Forfeiture  of  deposit  not  a,  115. 

PENCIL, 

Signature  in,  good,  20. 

PERPETUITY, 

Unlimited  option  of  repurchase,  52. 
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PERSONAL  REPRESENTATIVE,  ^ 

May  exercise  option  of  purchase,  52. 

PLAN, 

Annexed  to  particulars,  72,  360. 
Of  intended  roads,  88. 
In  conveyance,  291. 

PLEADING, 

In  specific  performance,  450. 
Contract  by  letters,  451. 
Statute  of  Frauds,  456. 

POSSESSION, 

Where  part  performance,  25. 

Notice  of  tenant's  rights,  49. 

Precludes  objection  of  delay,  51,  463. 

Waiver  by  taking,  249. 

Purchaser's  right  to,  259,  363,  371. 

What  amounts  to,  259. 

Pending  investigation  of  title,  259. 

After  rescission  of  contract,  259. 

After  failure  to  make  out  title,  259. 

Abandonment  of,  time  counts  from,  464. 

Payment  into  Court  by  purchaser  in,  467. 
when  title  admitted,  467. 
where  possession  taken  without  consent,  467- 
where  he  deals  with  the  property  as  owner,  468. 

By  purchaser  does  not  prevent  rescission,  532. 

POST  OFFICE, 

Contract  complete,  though  letter  lost  by,  57. 

POWER, 

Contract  amounting  to  fraud  on,  not  enforced,  381. 
Specific  performance  of  contract  under,  447. 

POWER  OF  SALE, 

Contrasted  with  trust,  121. 
Bare  power  and  power  annexed  to  estate,  121. 
Bare  power  does  not  survive,  121. 
Power  annexed  to  estate  survives,  122. 
Disclaimer  of  power,  122,  123. 
After  death  of  all  the  trustees,  123. 
To  "my  trustees,"  122. 

To  trustees  to  preserve  contingent  remainders,  122. 
To  heirs  and  assigns  of  survivor,  123. 
To  heirs  of  survivor,  123. 
To  trustees  for  time  being,  124. 
Exerciseable  by  new  trustees,  125. 
[^See  also  Teustees,  Sale  by.] 

PRE-EMPTION.    [See  Option.] 

PRESCRIPTION  ACT, 
Title  under,  207. 

of  common  and  profits  d  prendre,  209. 
Custom,  209. 

Rights  of  way  and  easements, 
highway,  210. 
private  way,  210. 
watercourses,  211. 

natural  stream,  212. 
subterraneous  water,  213. 
ai-tificial  stream,  213. 
right  to  discharge  water,  213. 
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PEESCRIPTION  ACT—continmd. 
Right  of  support  to  land,  214. 

houses,  214. 
Right  to  light,  215. 

ancient  lights,  215. 
amoxmt  of  light,  216. 
town  and  country,  217. 
alterations  in  windows,  217. 

PRESUMPTION, 

When  title  doubtful  in  cases  of,  477. 
Of  conveyance,  477. 

PRICE, 

An  essential  term  of  contract  for  sale,  38. 
How  fixed,  38. 

Valuation  and  arbitration,  40. 
Inadequacy  of,  458. 

PRINCIPAL, 

Contract  on  behalf  of  undisclosed,  36. 
When  liable  for  fraud  of  agent,  388. 

PRINTED  NAME, 

Whether  a  sufficient  signature,  20. 

PRIORITY,  332.    [_Sm  Notice  and  Equitable  Mortgage.] 

PRODUCE  OF  THE  SOIL, 
Contracts  for  sale  of,  6. 

PRODUCTION  OF  DOCUMENTS, 

To  verify  title,  195. 
Proper  custody,  195. 
Secondary  evidence,  196. 
Wills,  198. 

Covenants  for,  run  with  land,  226. 
Acknowledgment  and  undertaking,  302. 
\_And  see  Deeds,  Peodtjction  of.] 

PROFITS, 

False  statement  as  to,  avoids  contracts,  400. 
Promoters  cannot  retain,  410. 

PROMOTERS, 

Stand  in  fiduciary  position  towards  company,  410. 

PROOF  OF  TITLE.     \_See  Title,  Peoof  of.] 

PROPRIETOR, 

A  sufficient  description  of  vendor,  34. 

PROTECTION  OF  PURCHASER, 

Under  Settled  Land  Act,  145. 
On  sale  by  mortgagee,  150. 
On  sale  by  Court,  163. 

PUBLIC  AUCTION  OR  PRIVATE  CONTRACT, 

Trustees  may  sell  by,  127. 
Tenant  for  life  may  sell  by,  143, 

PUBLIC-HOUSE, 

Covenant  not  to  keep,  233. 
to  buy  beer,  234. 
Time  essential  on  sale  of,  277. 
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PUFFER, 

Employment  of,  at  auction,  106. 
Rules  of  law  and  equity  formerly  differed,  106. 
Provisions  of  Sale  of  Land  by  Auction  Act,  1867.  .106. 
When  sale  avoided  by  employment  of,  107. 

PUFFING  STATEMENTS, 
Disregarded  by  Court,  369. 
Do  not  amount  to  misrepresentation,  385,  399. 

PURCHASE-MONEY, 

Payment  of,  not  a  part  performance,  27. 
Payment  into  Court  under  Settled  Land  Act,  145. 

by  mortgagee,  151. 

on  sale  of  charity  land,  156. 

on  sale  by  Court,  166. 
Payment  to  trustees  of  settlement,  145. 
Appropriation  of,  258. 
Receipt  for,  289.     \^And  see  Receipt.] 
Apportionment  of,  308. 
When  ordered  into  Court,  467. 
Action  for,  492. 

Whether  vendor  can  recover,  or  only  damages,  494. 
No  intention  of  paying,  right  to  rescind,  519. 
Repayment  of,  on  rescission,  533. 

PURCHASER'S  LIEN  FOR  PURCHASE -MONEY, 

Exception  from  Statute  of  Frauds,  29. 


QUIET  ENJOYMENT, 

Covenant  for,  510.    [^See  Covenants  foe  Title.] 

QUIT  RENTS, 

Subjects  of  compensation,  366. 


RAILWAY  COMPANY, 

Purchase  by,  170.    [And  see  Lands  Clauses  Act.] 

READY  AND  WILLING, 

Plaintiff  should  aver  that  he  is,  to  perform  his  part,  492. 

RECEIPT, 

Of  purchase -money, 

By  mortgagees,  150. 

By  trustees,  145,  290. 
Of  solicitor,  290. 
Of  solicitor  to  trustees,  290. 
In  body  or  indorsed,  290. 
For  rent, 

Evidence  of  performance  of  covenants,  84. 

Waiver  of  forfeiture,  85. 

RECITALS, 

When  evidence,  83,  197,  200. 

Condition  as  to,  83. 

Inaccurate,  84. 

What  recitals  should  be  used,  287. 

Of  seisin,  287. 

Operative  words  controlled  by,  287. 

Estoppel  by,  287. 

Upon  whom  binding,  288. 

Married  woman  bound  by,  288. 

Incorrect,  person  need  not  execute,  288. 
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RECKLESS  ASSERTIONS, 
When  fraudulent,  402,  404. 
Action  of  deceit  for,  503. 

RE-CONVEYANCE, 

When  necessary  on  rectification,  434. 

RECOVERY  OF  DEPOSIT, 

When  no  binding  contract,  116. 
When  vendor  in  default,  116. 
In  what  actions,  117. 

RECTIFICATION, 

Of  instruments  not  contracts,  430. 

Of  deed,  431. 

Jurisdiction  in  cases  of  mistake,  432. 

Mistake  in  parcels,  432. 

Of  conveyance,  when  ordered,  433 . 

Evidence,  433. 

Mistake  must  be  mutual,  433, 

Except  when  relief  is  a  partial  rescission,  434. 
Agreement  must  be  concluded,  434. 
Re -conveyance,  when  necessary,  434. 
Of  settlements,  436. 
Or  rescission,  alternative  claim  for,  529. 

RECTOR, 

Purchase  by,  of  glebe  land,  138. 

REDE^IPTION, 

Sale  in  action  for,  162. 

REFERENCE  OF  TITLE, 

When  directed  before  hearing,  472. 

at  hearing,  472. 
Purchaser  may  generally  insist  on,  472. 
What  title  must  be  shown,  472. 
Special  directions,  473. 
When  title  first  shown,  477. 
Costs  of,  484. 

REFUSAL, 

To  complete,  what  damages  for,  497. 

REGISTER  COUNTIES, 

Notice  in,  325.     ^See  Notice.] 

REGISTRATION, 
In  Middlesex,  325. 
In  Yorkshire,  326. 
Of  wiU,  330. 
Affidavit  of  intestacy,  331. 

RELIANCE, 

On  statement  of  vendor,  405. 

REMAINDERMAN, 

When  bound  by  acts  of  part  performance,  28. 

RENEWAL,  COVENANT  FOR,     , 

Effect  of,  in  lease,  50. 

Whether  perpetual,  a  question  of  construction,  50. 

Court  leans  against  construing,  as  perpetual,  50. 

Conditions  precedent  must  be  strictlv  satisfied,  51. 

Effect  of  delay,  51. 

After  original  term  has  expired,  52. 

Who  entitled  to  benefit  of,  52. 


574  INDEX. 

RENT, 

Arrears  of,  are  personalty,  13. 

Future,  is  an  interest  in  land,  13. 

Agreement  for  abatement  of,  within  the  Statute  of  Frauds,  13. 

Payment  of  increased,  evidence  of  new  tenancy,  27. 

Apportionment  of,  90. 

On  sale  of  leaseholds,  90. 
reversion,  90. 
Receipt  for,  evidence  of  performance  of  covenants,  84. 
Receipt  of,  waiver  of  forfeiture,  85. 
Compensation  for  over- statement  of,  358. 
False  statement  of,  vitiates  contract,  400. 

RENT-CHARGES, 

Should  be  mentioned  in  particulars,  70. 
Apportionment  of,  90. 
Sales  to  railway  companies  for,  178. 
Compensation  for  undisclosed,  358,  366. 

RENTS  AND  PROFITS, 

Purchaser  entitled  to,  259. 

REPAIR, 

Vendor  not  bound  to  state  that  house  is  out  of,  369. 

False  statement  as  to,  369. 

Silence  as  to  notice  by  landlord  to,  370. 

REPLY, 

Time  for,  465. 

REPUGNANCY, 

Between  recitals  and  operative  part,  287. 

REQUISITIONS, 

Time  for  delivering,  fixed  by  condition,  76. 
Further  requisitions,  76. 
Conditions  of  sale  limiting. 

As  to  commencement  of  title,  79. 

defects  discovered  aliunde,  79. 
known  defects,  81. 
On  the  abstract,  242. 

Root  of  title,  242. 

Length  of  title,  243. 

Completion  of  abstract,  243. 
On  the  title,  243. 

Legal  estate,  243. 

Powers,  244. 

Mortgages  and  charges,  244. 

General  inquiry  as  to  incumbrances,  244. 

Dower,  244. 

Curtesy,  245. 

Succession  duty,  245. 

Descriptions  of  property,  245. 

Intestacy  and  heirship,  245. 
On  the  evidence  of  title,  245. 

Deeds,  246. 

Wills,  246. 

Births,  deaths,  and  marriages,  246. 

Performance  of  covenants,  246. 
On  the  use  and  occupation  of  the  property,  247. 

Tenancies,  247. 

Easements,  247. 

Outgoings,  247. 
Waiver  of.     [See  Waiver.] 
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RESALE, 

Condition  as  to,  97. 
Vendor's  right  to,  97. 
For  more  than  first  sale,  98. 
Deficiency  of  price  on,  118. 

RESCISSION, 

Condition  as  to,  77. 

Arbitrary-,  77. 

Where  vendor  has  no  title,  77. 

To  save  expense,  77. 

To  avoid  compensation,  78. 

After  action  brought,  78. 

Vendor  must  answer  requisitions,  78. 

Repayment  of  deposit,  78. 

Instead  of  compensation,  93. 
Auctioneer  when  a  party  to  action  for,  113. 
By  purchaser  for  miisdescription,  354. 
To  avoid  paying  compensation,  378. 
For  fraud  of  agent,  386.  ^ 

For  misrepresentation  of  material  fact,  393. 
ISuppressio  veri,  409. 

Claim  for,  should  be  promptly  asserted,  415. 
For  mistake  of  one  party,  434. 
Of  executory  contracts,  515. 

Under  clause  in  agreement,  516. 

By  subsequent  agreement,  517. 

By  one  party  against  the  wish  of  the  other,  618. 
For  fraud,  519. 
For  misrepresentation,  519. 
For  mistake,  520. 
For  breach  of  contract,  521. 
For  delay,  523. 

After  decree  for  specific  performance,  523, 

How  right  lost,  524. 
Of  executed  contract,  527. 

In  general  only  for  fraud,  527. 

Purchase  of  a  man's  own  estate,  527. 

Option  between,  and  rectification,  529. 

None  for  innocent  misrepresentation,  529. 

And  action  of  deceit  compared,  529. 

Status  qico  must  be  restored,  531.     [^See  Restitutio  in  Integetjm.] 

Barred  by  laches,  535. 

RESERVATION, 
In  contract, 

Of  minerals,  71. 

Of  right  to  Hght,  72. 

Of  other  rights,  72. 

On  sale  to  railway  company,  172. 

by  railway  company  of  superfluous  land,  188 
In  conveyance, 

Of  minerals,  292. 

Of  easements,  294. 

RESIDENCE, 

Time  of  the  essence  on  sale  of  house  for,  277. 

RESTITUTIO  IN  INTEGRUM, 

No  rescission  without,  531. 

How  regarded  at  common  law,  and  in  equity,  531. 

Possession  does  not  prevent,  632. 

What  acts  of  ownership  prevent,  532. 

Terms  imposed,  533. 

Occupation  rent,  533. 

Repayment  of  purchase-money,  533. 

Allowance  for  improvements  and  repairs,  533. 
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RESTRICTIVE  COVENANTS.    ISee  Covenants,  Resteictive.] 

REVERSION, 

Sold  as  a  fee  simple,  difference  in  value,  357. 

Mistake  in  description  of,  357. 

Purchaser  not  bound  to  take,  372. 

Fallen  into  possession  at  date  of  contract  for  sale,  417. 

REVOCATION  OF  SUBMISSION, 

To  arbitration,  wlien  permissible,  41. 

An  action  lies  for,  41. 

To  what  extent  precluded  by  statute,  41. 

RIGHT  OF  WAY.     [Sec  Way.] 

ROADS, 

Intended,  condition  as  to,  88. 

Alterations  in  plan,  88,  292.     [And  see  Way.] 

ROADSIDE  STRIPS, 

Right  to,  292. 

When  passed  by  conveyance,  292. 

ROOT  OF  TITLE, 

What  is  a  good,  193. 


SALE  BY  AUCTION  (Ch.  IV.), 

Within  the  Statute  of  Frauds,  2,  99. 
Distinct  contract  in  respect  of  each  lot,  99. 
Sale  of  Land  by  Auction  Act,  1867: .  106. 
Employment  of  puffers,  106. 
Reservation  of  right  to  bid,  106. 
Reserve  price,  107. 

When  sale  void  against  purchaser,  107. 
vendor,  108. 

SALE  BY  THE  COURT,    \_8ee  Couet,  Sale  by.] 

SATISFIED  TERMS, 

Assignment  of,  unnecessary,  192,  286. 

SEALING  OF  DEEDS,  298. 

SEARCHES, 

In  the  central  office,  252. 

For  judgments,  252. 

Crown  debts,  253. 

Lis  pendens,  254. 

Annuities,  254. 

By  officer  of  Court,  254. 
In  the  county  register,  254. 

SECOND  EDITION  OF  PARTICULARS  OF  SALE,  67. 

SEISIN, 

Recital  of,  when  useful,  287. 

SETTLED  LAND  ACT, 

Sale  by  tenant  for  life,  141,  143. 

trustees  for  infant,  142. 

married  woman,  142. 

lunatic,  142. 
Trustees  under,  who  are,  143. 
Notice  to  trustees,  143. 
Sale  of  mansion-house,  144. 

heirlooms,  144. 
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SETTLEMENT, 

When  void  against  creditors,  218. 

purchasers,  221. 
Rectification,  436. 

SEWERS, 

Intended,  condition  as  to,  89. 

SHARES, 

Not  within  the  Statute  of  Frauds,  12. 
Or  the  Statute  of  Mortmain,  12. 
Rescission  of  contract  to  take,  38G. 

SIGNATURE, 

What  is  sufficient  to  satisfy  Statute  of  Frauds,  15. 

Must  authenticate  the  instrument,  15. 

Entry  in  minute  book,  16,  19. 

As  witness,  16,  17. 

Parol  evidence  to  explain,  17. 

By  agents,  18. 

Position  of,  19. 

Initials  a  sxifficient,  19. 

In  pencil,  20. 

Stamped,  20. 

To  telegram,  20. 

By  auctioneer,  36. 

Of  deed,  298. 

SILENCE, 

When  fraudulent,  404. 
Duty  to  communicate,  408. 
Action  of  deceit  never  lies  for,  408. 

SITUATION  OF  PROPERTY, 

False  description  of,  370. 

SOIL, 

Of  highway  passed  by  conveyance,  292. 
private  way,  292. 
stream,  292. 

SOLICITOR, 

May  purchase  from  client,  137. 

Receipt  of  purchase -money  by,  290. 

Notice  to,  binds  client,  321.     [And  see  Notice,  Puechask  with.] 

Rebutted  by  fraud  of  solicitor,  324. 
Non-disclosure  of  incumbrances  by,  389. 
When  joined  as  defendant,  448. 

SPECIFIC  PERFORMANCE, 
Of  agreement  for  lease,  4. 
Of  agreement  for  grant  of  licence,  10. 
When  price  to  be  ascertained  by  valuation,  39. 
Of  contract  depending  on  award,  46. 
Of  contract  by  letters,  59. 
Effect  of  verbal  declarations  at  sale,  108. 
Auctioneer,  when  made  defendant,  113. 
Defence  of  misrepresentation,  384,  413. 

Non-fulfilment  of  promise,  398. 
Concealment,  when  a  bar  to,  412. 
Parol  evidence  excluded  on  the  part  of  plaintiff,  422. 

Except  to  explain  latent  ambiguity,  422. 

or  where  variation,  part  performed,  423. 
or  to  rebut  an  equity,  423. 

Admitted  on  the  part  of  defendant,  423. 

C.  P  P 
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SPECIFIC  PERFORMANCE— co?/^«Vmf(?. 
Plaintiff  may  be  put  to  his  election,  429. 
Jurisdiction  of  the  Court,  440. 
Of  agreement  for  sale  of  land,  441. 
leases,  441. 
building,  441. 
Of  what  contracts,  441. 
Not  decreed  when  damages  adequate,  443. 

Or  when  supervision  requisite,  443. 
Parties  to  action,  444. 
Contract  for  lease  by  mortgagor,  446. 

by  tenant  for  life,  446. 
Assignees  of  contract,  448. 
property,  449. 
Death  of  vendor,  449. 

purchaser,  449. 
Bankruptcy,  effect  of,  449. 
Claim  for  possession,  450. 

Procedure  when  defendant  does  not  appear,  450. 
Pleading  in  action,  450. 
Legal  defences,  453. 

Denial  of  the  contract,  454. 
Incapacity  of  either  party,  454. 
Statute  of  Frauds,  456. 
Contract  rescinded,  456. 
Plaintiff's  breach  of  contract,  456. 
Equitable  defences,  457. 
Unfairness,  457. 
Intoxication,  457. 
Hardship,  468. 
Inadequacy  of  price,  458. 
Breach  of  trust,  460. 
Voluntary  settlement,  460. 
Impossible  to  be  performed,  461. 
Delay,  461. 
Refused  without  prejudice  to  action,  457,  480. 
Counter-claim  for  rescission,  464. 
Proceedings  in  action  before  trial,  466. 
Account,  when  ordered,  466. 
Determination  of  point  of  law,  466. 
Judgment  on  admissions,  466. 
Form  of  judgment,  471. 

Reference  of  title,  472.     \^Sce  Refeeence  op  Title.] 
Imperfect  title  completed  after  action,  477. 
Damages,  478  et  scq.     \^See  Damages.] 
Costs,  481  et  seq.     \_See  Costs.] 
Rescission  after  decree,  523. 

SPECIFIC  PERFORMANCE  WITH  COMPENSATION, 

Principle  on  which  it  rests,  351. 

not  to  be  extended,  352. 
Vendor  and  purchaser  in  different  positions,  351,  356. 
Assessment  of  compensation,  356. 
Vendor's  action. 

He  must  have  acted  bonafde,  364. 
Substantial  fulfilment  of  contract,  365. 
Small  deficiency  in  quantity,  365. 
No  title  to  small  part,  365. 
Slight  deficiency  in  length  of  term,  365. 
Quit  rents  and  rent -charges,  366  ^ 
When  dismissed,  367. 

considerable  deficiency  in  quantity,  367. 
no  title  to  material  part,  368. 
misdescription  of  tenure,  370. 
defects  in  title,  372. 
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SPECIFIC  PERFORMANCE  WITH  COMPENSATION-fo«<i«M<j(f. 
Purchaser's  action, 

Compensation  in  general  given,  375. 
Court  will  assess  compensation,  375. 
"When  compensation  refused,  377. 

excluded  by  express  contract,  377. 

not  ascertainable,  378. 

hardship  to  vendor,  379. 

knowledge  or  notice,  363,  380. 

breach  of  trust,  380. 

SPORTING,  RIGHT  OF, 

"Whether  capable  of  valuation,  358. 
An  objection  to  title,  374. 

STAKEHOLDER, 

Auctioneer's  position  as,  109. 

Agent  of  vendor  receiving  deposit  is  not,  110. 

Solicitor  not  in  general,  110. 

But  if  acting  for  both  parties,  may  be.  111. 
Entitled  to  indemnity  if  sued,  112. 
May  adopt  third  party  procedure,  112. 

Or  interplead,  112. 

STAMPS, 

Condition  as  to,  92. 

Presumption  as  to,  197. 

Title  deeds  must  be  properly  stamped,  309. 

At  expense  of  vendor,  309. 
The  duties  payable,  305. 
Former  acts,  306. 
Consideration  to  be  stated,  306. 

May  be  reduced,  306. 
Sale  subject  to  mortgage,  306. 
"What  instruments  must  be  stamped,  307. 
Several  matters  in  one  deed,  307. 
Conveyance  and  mortgage,  307. 
Receipt  indorsed  needs  no  stamp,  307. 
Goodwill,  307. 
Family  transaction,  307. 
Exchange  and  partition,  307. 
Settlements,  307. 

Order  of  court  making  settlement,  307. 
"Vesting  order,  307. 
Appointment  of  new  trustee,  307. 
Appointment  of  new  trustee  and  vesting  order,  307. 
Deeds  by  building  societies,  308. 
Deeds  by  trustee  in  bankruptcy,  308. 
Apportionment  of  duty,  308. 
On  sub-sale,  308. 

Principal  instrument,  where  several,  308. 
Deed  of  confirmation,  308. 
Under  Land  Transfer  Act,  1875 . .  308. 
Stamping  after  execution,  309. 
Penalties,  309. 

Alterations  after  execution,  309. 
Unstamped  deeds,  not  received  in  evidence,  310. 
Court  will  not  permit  unstamped  documents  to  be  used,  310. 

STANDING  BY, 

Principle  stated,  391,  392. 
Expenditure  of  money,  391. 
Sale  of  property,  392. 

STATION, 

Specific  performance  of  contract  to  build,  443. 

pp2 
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STATUS  QUO, 

Restoration  of,  on  rescission,  631.     {See  Restitutio  in  iNTBaEUM.J 

STATUTORY  DECLARATION, 

Identity  of  property,  87. 

STREAM 


Soil  of,  passed  by  conveyance,  292. 
Rights  of  riparian  owners,  292. 


SUB-PURCHASER, 

Assignment  of  benefit  of  contract  to,  275. 

Stamp  on  conveyance  to,  308. 

When  a  party  to  action  for  specific  performance,  445. 

SUCCESSION  DUTY, 

When  payable,  238. 
By  joint-tenants,  238. 
General  power  of  appointment,  238. 
Limited  power  of  appointment,  238. 
Extinction  of  charges,  238. 

Payable  on  purchase  by  charities  and  corporations,  239. 
Payable  by  purchaser,  239. 

On  sale  by  tenant  for  life  and  remainderman,  239. 
On  exercise  of  trust  for  sale,  239. 
power  of  sale,  240. 
On  sale  under  Settled  Land  Act,  240. 
Assessment  of  duty,  240. 
Rate  of  duty,  240. 
Payable  by  instalments,  24 1 . 
Commutation,  241. 

Receipt  for  duty  sufficient  discharge,  241. 
Requisition  as  to,  245. 

SUMMONS  UNDER  VENDOR  AND  PURCHASER  AOT,  485. 
Evidence  admissible,  486. 
Statement  of  facts,  486. 
Service  out  of  the  jurisdiction,  486. 
Whether  deposit  or  damages  recoverable,  486. 
Examples  of,  487—489. 
Costs  of,  489. 

Appeal  from  order  on,  490. 
Action  not  permitted  after,  490. 

SUPERFLUOUS  LAND, 

Sale  of,  by  company,  187. 
What  is,  188. 
Sale  must  be  absolute,  188. 
Rights  of  pre-emption,  53,  188. 

SUPPORT,  RIGHT  TO,  214. 

SUPPRESSIO  VERI, 

No  action  of  deceit  for,  408. 
Rescission  for,  409. 

Duty  to  communicate  facts,  409. 

Fiduciary  relationship,  409. 

Latent  defects,  411. 
By  purchaser,  412. 
A  bar  to  specific  performance,  412. 

SURPLUS  MONEY, 

In  hands  of  mortgagee,  150. 

As  between  heir  and  executors  of  mortgagor,  150. 

Retained  by  mortgagee,  151. 
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SURPRISE, 

Term  omitted  by,  423. 

introduced  by,  424. 

SURRENDER, 

Of  a  lease  must  be  in  writing,  6. 

SURVIVORSHIP, 

Of  bare  povs^er,  121. 

Of  power  annexed  to  estate,  122. 


TACKING  OF  MORTGAGES,  338. 
Third  mortgagee  buying  in  first,  338. 

Equitable  mortgagee  obtaining  legal  estate  from  mortgagor,  339. 
Legal  estate  necessary,  339. 
First  mortgagee  making  further  advances,  339. 
Must  have  no  notice  of  intervening  mortgage,  339. 
Must  hold  both  moi-tgages  in  same  interest,  340. 
Pendente  lite,  340. 
Debts  tacked  to  mortgage,  340. 
Costs  of  mortgagee  tacked  to  mortgage,  341. 
Legislative  prohibitions,  341. 
Abolished  in  Yorkshire,  341. 

TELEGRAM, 

Contract  by,  whether  sufficiently  signed,  20. 

Acceptance  of  offer  by,  54. 

Offer  by,  requires  prompt  reply,  56. 

TENANCIES, 

Statement  of,  in  particulars,  68. 
Effect  of  purchase  by  tenant,  260. 
Notice  of  interests  of  tenants,  320,  363. 
Vendor  bound  to  disclose  nature  of,  371. 
Misdescription  of,  372. 

TENANCY  FROM  YEAR  TO  YEAR, 

Assignment  of,  must  be  in  writing,  5. 

With  option  to  take  a  lease,  when  it  may  be  exercised,  61. 

TENANT,  • 

Sale  of  crops  by,  when  within  Statute  of  Frauds,  8. 
Agreement  by,  to  pay  for  improvements,  13. 
Possession  of,  not  a  part  performance,  26. 
Purchaser  has  notice  of  equitable  rights,  49,  320,  363. 
Adverse  occupant  not,  371. 

TENANT  FOR  LIFE, 

May  sell  by  auction  or  private  contract,  100. 
Consent  to  sale  by  trustees,  125. 

By  one  of  several,  126. 
Whether  powers  lost  by  alienation,  126,  142. 
To  what  extent  a  trustee,  141. 
Persons  having  powers  of,  141. 
After  assignment  of  life  interest,  142. 
Investment  of  capital  money  by,  156. 
Entitled  to  custody  of  deeds,  303. 
Acknowledgment  and  undertaking  by,  303. 
May  purchase  from  his  trustees,  411. 
Specific  performance  of  contract  by,  446. 

TENANT  IN  TAIL, 

Has  powers  of  tenant  for  life,  141. 
Inrolinent  of  deed  by,  301. 
Barring  of  estate  in  freeholds,  301. 
in  copyholds,  301. 
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TENURE, 

Differences  of,  not  capable  of  valuation,  358. 
Misdescription  of,  a  bar  to  specific  performance,  370. 
Misrepresentation  as  to,  397. 

TERM  OF  YEARS, 

Misdescription  of,  356,  360,  365,  373. 

TIMBER, 

Sales  of,  not  within  Statute  of  Frauds,  7. 

What  is,  74. 

Condition  of  sale  as  to,  74. 

On  sale  by  trustees,  129. 

Compensation  for  misdescription,  356,  358. 

TIME, 

For  delivery  of  abstract,  76. 

requisitions,  76. 

Waived,  75. 
For  completion,  95,  276. 

Condition  of  sale  as  to,  95. 

Not  of  the  essence  of  the  contract,  276. 

Exceptions  to  rule,  277. 

Made  of  estence  by  the  contract,  278. 
by  notice,  279. 

Waived,  280,  428. 
For  commencing-  action  of  specific  performance,  462. 

Property  of  fluctuating  value,  462. 

Absence  of  mutuality,  462. 

Suspended  by  negotiation,  462. 

When  it  begins  to  run,  463. 
When  lapse  of,  confers  right  to  rescind,  523. 

TITHES,  ,  ^  U-0    fl'h    11 

Statement  of,  in  particulars,  69.  U/f^nv^^"^ '■  ^/^   (A 

t  i 
TITLE, 

Condition  as  to  commencement  of,  79. 
Defects  discovered  aliunde,  79. 
Special  conditions  as  to,  81. 
Seisin,  81. 
Lost  document,  81. 
Execution  of  deed,  81. 
Assent  of  executors,  81. 
Jurisdiction,  81. 
Assumption  as  to  facts,  81. 
Assumption  known  to  be  false,  82. 
Conclusion  of  law,  82. 
Whatever  title  vendor  has,  83. 
Length  of,  193. 
Root  of,  what  is  a  good,  193. 
On  sale  of  leaseholds,  194. 

enfranchised  copyholds,  194. 
allotment,  194. 
land  exchanged,  194. 
Proof  of,  195. 

Production  of  documents,  195. 
Deeds  coming  from  proper  custody,  195. 
Secondary  evidence,  196. 
Presumption  as  to  stamps,  197. 
Wills,  198. 

Identity  of  property,  199. 
Births,  deaths  and  marriages,  199. 
Covenants  for,  295.     [And  tec  CovENAjrrs  poe  Title.] 
Failure  of,  as  to  part,  365,  368. 

purchaser's  right  to  damages,  on,  497. 


INDEX.  583 

TTTli'E— continued. 

Misrepresentation  as  to,  397. 

Waiver  of  objections  to,  428. 

Questions  of,  determination  of  in  specific  performance,  466. 

Inquiry  as  to,  before  trial,  467. 

Reference  of,  472.     [See  Refeeence  of  Title.] 

Wben  doubtful,  473  et  seq.     [See  Doubtful  Title.] 

Showing  a  good,  is  condition  precedent  to  recovery  of  price,  493. 

TRADE, 

covenants  in  restraint  of,  233. 

[And  see  Covenants,  Resteictive.] 

TRANSFER, 

of  action  to  Chancery  Division,  354. 

TRANSFEREE  OF  MORTGAGE, 

Sale  by,  152. 

TRUST  ESTATES, 

Devolution  of,  124,  283. 
Who  must  convey,  283,  284. 
Vesting  orders,  283,  285. 

TRUST  FOR  SALE, 

Contrasted  with  power,  121. 
Survivorship  of,  122. 

TRUSTEE  IN  BANKRUPTCY, 

May  exercise  option  of  purchase,  52. 
Sale  by,  100,  154. 

TRUSTEES, 

Sale  by, 

Power  and  trust,  121—125. 

Survivorship  of  power,  121. 

Consents,  125. 

Public  auction  or  private  contract,  127. 

Open  contract,  127. 

Depreciatory  conditions,  127. 

Employment  of  agents,  129. 
valuers,  129. 

Timber  valued  separately,  129. 

Minerals  reserved,  129. 

When  power  authorizes  mortgage,  130. 
partition,  130. 
lease,  130. 

Option  to  purchase  not  authorized,  130. 

Time  for  sale,  130. 

When  beneficiaries  are  absolutely  entitled,  132. 

Amounting  to  breach  of  trust,  133,  380. 

Receipt  of  purchase-money,  145,  290. 

Payment  to  solicitor,  290. 

Not  decreed  to  pay  compensation,  379. 
Under  Settled  Land  Act,  143. 

Notice  to  by  tenant  for  life,  143. 

Purchase-money  paid  to,  145. 

Number  of,  145. 
Purchase  by. 

By  direction  of  tenant  for  life,  156. 
.    At  discretion  of  trustees,  166. 

What  may  be  purchased,  157. 

Title  less  than  forty  years,  157. 
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TRUSTEES— continued. 

Purchase  of  trust  property  by,  134. 
Trustee  selling  to  himself,  134. 

CO -trustee,  134. 
trustee  disclaiming,  134. 
buying  from,  cestui  que  trust,  134. 
retiring  with  view  to  purchase,  135. 
who  is  also  solicitor,  135. 

agent  for  purchaser,  135. 
Remedies  of  cestui  que  trust,  139. 
Acquiescence,  140, 
Confirmation  of  sale,  140. 

TRUSTEES  OF  CHARITY, 
Sale  by,  155. 

TUNNEL, 

Land  over  or  under  not  superfluous,  188. 

UNDERLEASE, 
Duration  of,  47. 
Described  as  lease  not  forced  on  purchaser,  68,  373. 

Unless  he  has  notice  of  fact,  68,  373. 
Comprising  part  only  of  premises  in  lease,  68. 
Purchaser  of,  has  notice  of  covenants  in  lease,  362. 

UNDERTAKESra, 

For  safe  custody  of  deeds,  302. 

UNDISCLOSED  PRINCIPAL, 

May  adopt  contract  of  agent,  36. 

UNDIVIDED  SHARE, 

Instead  of  entirety,  compensation,  357. 
Purchaser  not  bound  to  accept,  373. 

XJNFAIRNESS, 

A  defence  to  specific  performance,  457. 

UNSTAMPED  DOCUMENTS, 

Condition,  throwing  expense  of  stamping  on  purchaser,  92. 
Purchaser  can  require  to  be  stamped,  309. 
At  expense  of  vendor,  309. 

USE  AND  OCCUPATION, 
Action  for,  495. 

USQUE  AD  CGELUM, 

Purchaser's  right  to  land,  72. 

USQUE  AD  MEDIUM  FILUM, 

Purchaser's  right  to  stream  or  road,  292. 

USUAL  COVENANTS, 

What  are,  70. 

Constructive  notice  on  agreement  for  underlease,  362. 

VALUATION, 

Price  ascertained  by,  38. 

How  it  difPers  from  arbitration,  40. 

Of  fixtures  and  other  subsidiary  items,  42. 

How  made,  43. 

Condition  of  sale  as  to,  74. 

False  statement  as  to,  a  bar  to  specific  performance,  400. 
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VALUERS, 

May  be  employed  by  trustees,  129. 
Solicitor  of  trustees  cannot  appoint,  129. 
Obstruction  of,  restrained,  471. 

VARIATION.     [iSsf  Paeol  Evidence.] 

VENDOR, 

Wh^t  is  a  sufficient  description  of,  34 . 
Ascertained  by  extrinsic  circumstances,  34. 
incorporated  documents,  34. 

VENDOR'S  LIEN.     [And  see  Lien.] 

An  exception  from  Statute  of  Frauds,  29. 

VESTING  ORDER, 

When  necessary,  168,  283,  285. 
Must  be  stamped,  307. 

VOIDABLE, 

Contracts  induced  by  fraud  are,  413,  425,  530. 

VOLUNTARY  SETTLEMENT, 

Purchaser  not  affected  by  notice  of,  221. 

can  enforce  specific  performance,  221,  460. 
Settlor  cannot  enforce  specific  performance,  221. 
Leaseholds  import  consideration,  222. 
Ante -nuptial  agreements,  222. 
Extrinsic  evidence  of  consideration,  223. 
Sale  by  beneficiaries  under,  223. 
Not  communicated  to  creditor,  223. 
Power  of  revocation,  223. 
In  favour  of  a  charity,  224. 
Not  good  root  of  title,  243. 
Volunteers  when  parties  to  action  for  siDecific  performance,  445. 


WAIVER, 

Of  forfeiture, 

Receipt  for  rent  to  be  evidence,  85. 

Lessor  must  Imow  of  breach,  85. 
Of  requisitions^ 

Of  right  to  send  in  any  requisitions,  247. 

Of  particular  requisitions,  247. 

Not  sent  in  by  day  fixed,  247. 

Objections  as  to  validity  of  contract,  248. 
as  to  title,  248,  415. 

By  lapse  of  time,  248. 

By  acquiescence,  248. 

Where  purchaser  knew  of  defect  before  contract,  2i9. 

.Conditional  acceptance  of  title,  249. 

By  taking  possession,  249,  364,  415. 

Removable  and  irremovable  defects,  250. 

Excluded  by  terms  of  contract,  251. 
Of  time, 

For  delivery  of  abstract,  75. 

requisitions,  76. 

For  completion,  280. 

Express,  280. 

Implied,  280. 

Of  right  to  compensation,  363. 

to  rescind,  415,  525. 
Parol,  of  written  agreement,  427. 

WASTE, 

Permissive,  by  vendor  before  completion,  272. 

C.  Q  Q 


586  INDEX. 

WATER,    ' 

Right  of,  should  be  mentioned  in  particulars,  71. 

WATERCOURSE.     [See  Peesceiption  Act.] 

WAY.     ISee  Peesceiption  Act.] 

Right  of,  should  be  mentioned  in  particulars,  71,  73. 

Condition  as  to,  87. 

Conveyance  subject  to,  87. 

When  passed  by  conveyance,  292. 

Sale  of  property  without,  370. 
Of  necessity,  293. 

Conveyance  **  together  with  all  ways,  &o.,"  293. 
May  be  used  for  all  purposes,  294. 
Obstruction  of,  when  a  breach  of  covenants  for  title,  510. 

WILL, 

Option  of  purchase  given  by,  47. 

Not  good  root  of  title,  193. 

Proved  in  solemn  form,  198. 

Probate  or  office  copy  generally  sufficient,  199. 

Registration  in  county  register,  330. 

in  Middlesex,  330. 

in  Yorkshire,  300. 

of  affidavit  of  intestacy,  301. 

WINDING-UP, 

Makes  rescission  impossible,  535. 

WINDOWS, 

Ancient,  215. 
Alterations  in,  217. 

WITHDRAWAL, 

Of  offer  before  acceptance,  55. 

.    how  effected,  56. 
Of  lots,  condition  as  to,  74. 

WITNESS, 

Signature  by,  when  sufficient  to  satisfy  Statute  of  Frauds,  17. 

WORKS, 

Specific  performance  of  agreement  to  execute,  442. 

WRITING, 

Necessary  on  sale  of  land,  1 . 

Agreement  in,  not  to  be  varied  by  parol,  421. 


YORKSHIRE, 

Registration  in,  326,  329. 
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